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P.  W.  Cawthon  v.  City  of  Houston. 

Decided  December  12,  1902. 

1«— Officer — City  Policeman—- Unauthorized  Discharge— Recovery  of  Salary. 

Where  a  policeman  is  discharged  without  cause,  under  an  order  from  the 
mayor  made  without  authority,  he  is  entitled  to  recover  of  the  city  the  amount 
of  his  salary  for  the  balance  of  his  term  of  two  years.  * 

Srf--Same — City  Charter — ^Appeal  to  City  CoundL 

Since  the  city  charter  required  an  appeal  to  the  city  council  only  from  the 
action  of  the  police,  fire  and  health  board,  it  was  not  necessary  that  the  police- 
man, a«  a  prerequisite  to  the  recovery  of  his  salary  for  the  remainder  of  his 
term,  should  have  appealed  to  the  council  from  the  action  of  the  city  marshal 
in  discHarging  him  on  the  order  of  the  mayor. 

3. — Same — Salary — ^Extent  of  Recovery. 

Wtiere  the  salary  of  the  policeman  was  $75  or  $85  per  month,  according  to 
the  deftail  of  the  work,  he  could  recover,  for  the  unexpired  part  of  his  term, 
upon  being  illegally  discharged,  only  at  the  rate  of  $75  per  month. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Wm.  H.  Wilson. 

Loch  McDaniel,  for  plaintiff  in  ferror. 

T.  H.  Stone,  City  Attorney,  for  defendant  in  error. 

GrARRETT,  Chief  Justice. — This  action  was  brought  by  the  plain- 
tiff in  error,  P.  W.  Cawthon,  against  the  city  of  Houston,  the  defend- 
ant in  error,  for  the  recovery  of  money  claimed  to  be  due  the  plaintiff 
for  his  salary  as  a  policeman.  The  cause  Was  tried  below  to  the  court 
without  a  jury,  and  resulted  in  a  judgment  in  favor  of  the  defendant. 

On  April  19,  1897,  Cawthon  was  regularly  appointed  and  qualified  as 
policeman  for  the  cit}'  of  Houston,  at  a  salary  of  $75  or  $85  a  month, 
according  to  the  detail  of  work.  He  worked  until  July  16,  1898,  when 
he  was  discharged  by  the  marshal  on  the  order  of  the  mayor.  He  per- 
formed his  duties  as  policeman  in  a  competent  manner,  and  no  charges 
were  ever  made  against  him  before  the  police,  fire  and  health  board  of 
the  city  of  Houston.  Cawthon  had  been  guilty  of  no  misconduct  au- 
thorizing his  discharge,  nor  did  the  city  marshal  charge  him  with  such. 
He  was  paid  his  salary  up  to  July  16,  1898,  and  has  been  paid  nothing 
since.    He  reported  for  duty  after  his  discharge,  and  offered  to  serve, 
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but  he  was  not  permitted  to  do  so.  He  did  not  appeal  his  suspension 
or  complain  of  same  to  either  the  police,  fire  and  health  board  or  the 
city  council. 

The  trial  judge  was  of  the  opinion  that  although  the  plaintiff  had 
proved  all  the  other  facts  necessary  to  entitle  him  to  a  recovery,  his 
failure  to  appefil  to  the  city  council  from  the  action  of  the  marshal  in 
discharging  him  prevented  it.  The  charter  only  provided  for  an  ap- 
peal to  the  city  council  from  the  action  of  the  police,  fire  and  health 
board.  Spec.  Laws  1897,  pp.  61,  62.  No  action  had  ever  been  taken 
by  that  board.  The  marshal  is  the  chief  police  officer  of  the  city  under 
the  mayor,  and  has  direct  control  of  the  members  of  the  police  force 
and  of  their  assignment  to  duty.  At  the  direction  of  the  mayor  he  ar- 
bitrarily discharged  the  plaintiff,  and  refused  to  assign  him  to  further 
duty  and  struck  his  name  from  the  pay  roll.  The  charter  made  no  pro- 
vision for  an  appeal  from  such  action  to  the  city  council. 

Plaintiff  could  only  have  been  lawfully  discharged  by  the  police,  fire 
and  health  board  upon  charges  duly  made  and  heard,  and  from  the  ac- 
tion of  that  board  an  appeal  could  have  been  taken.  But  in  the  absence 
of  charges  and  such  action,  there  was  no  requirement  of  an  appeal. 
Plaintiff  was  an  officer,  and  was  entitled  to  hold  the  office  upon  his  ap- 
pointment and  qualification  for  a  term  of  two  years.  Proctor  v.  Black- 
burn, 28  Texas  Civ.  App.,  351.  His  salary  was  incident  to  the  office, 
and  in  order  to  recover  he  was  not  required  to  show  that  he  had  per- 
formed the  duties  attached  to  it.  As  he  was  not  actually  detailed  to 
work  for  which  he  would  be  allowed  a  salary  at  $85,  he  should  be  al- 
lowed for  the  balance  of  his  term  after  July  16,  1898,  imtil  April  19, 
1899,  a  salary  at  the  rate  of  $75  a  month. 

By  cross-assignments  of  error  the  defendant  in  error  attacks  the  con- 
clusion of  the  trial  judge  that  the  plaintiff  was  regularly  appointed  and 
qualified  as  a  policeman  of  the  city  of  Houston.  It  was  shown  by  the 
minutes  of  the  city  council  that  Cawthon  was  appointed  by  the  mayor 
and  confirmed  by  the  council  as  a  policeman.  The  oath  and  bond  could 
not  be  found  by  the  city  secretary,  but  there  was  sufficient  parol  evi- 
dence to  support  the  conclusion  of  the  court  that  the  plaintiff  had 
qualified. 

The  judgment  of  the  court  below  will  be  reversed,  and  judgment  will 
be  here  rendered  in  favor  of  the  plaintiff  in  error  for  the  balance  of 
his  term  as  above  indicated. 

Reversed  and  rendered. 

Writ  of  error  refused.  . 
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Texas  &  New  Orleans  Railway  Company  v.  Charles  E.  Berry. 

Decided  December  13,  1902. 

1. — Connecting  Carriers — ^Interstate  Shipment. 

The  Texas  statute  regulating  the  liability  of  connecting  carriers  in  respect 
to  through  shipments  in  this  State  is  not  applicable  to  an  interstate  shipment. 
Rev.  Stats.»  art.  331a. 

S.— Same — Lost  Baggage— Liability  of  Terminal  Carrier-^Necessary  Proof. 

Where  baggage  of  a  passenger  was  to  be  carried  over  connecting  lines  from 
a  point  without  this  State  to  one  within  it,  and  was  wholly  lost,  he  could  not 
recover  from  the  last  line,  in  the  State,  without  showing  that  the  baggage  came 
into  the  possession  of  such  last  line,  or  that  th^re  was  a  joint  contract  of  ship- 
ment or  partnership  between  the  lines. 

8.— Same— Evidence  Not  Showing  Liability. 

Evidence  showing  only  that  the  passenger  bought  from  the  initial  carrier, 
without  this  State,  a  ticket  reading  over  connecting  lines  to  a  point  in  this 
State,  and  that  the  ticket  was  honored  for  passage  over  all  the  lines  to  desti- 
nation, does  not  suffice  to  show  either  an  original  joint  contract  or  partnership 
or  ratification. 

4.— Same. 

Evidence  that  the  last  one  of*  the  connecting  carriers  sent  out  tracers  for 
plaintiff's  baggage  did  not  suffice  to  show  that  it  was  or  ever  became  a  party 
to  the  original  contract. 

Appeal  from  the  County  Couirt  of  Jefferson  County.  Tried  below 
before  Hon.  D.  P.  Wheat. 

Baker,  Botts,  Baker  &  Lovett,  and  Watts,  Chester  dc  Ellison,  for 
appellant. 

GILL,  Associate  Justice. — ^This  is  a  suit  for  loss  of  a  trunk  and 
contents,  and  was  brought  by  the  appellee  against  the  appellant. 

Plaintiff  alleged  that  about  October  15,  1901,  his  wife  purchased  a 
railway  ticket  from  the  St.  Louis  &  San  Francisco  Railroad  Company 
at  St.  Louis,  Mo.,  which  ticket  entitled  her  to  passage  over  the  last 
named  road ;  the  Gulf,  Colorado  &  Santa  Fe  Railway ;  Houston  &  Texas 
Central  Railway,  and  appellant's  line,  to  Beaumont,  Texas,' and  to  the 
transportation  of  her  baggage  over  said  lines.  That  at  the  time  she 
purchased  her  ticket  she  delivered  to  the  St.  Louis  &  San  Francisco 
Railroad  the  trunk  sued  for,  and  received  from  that  company  a  bag- 
gage check  therefor  reading  over  the  same  lines  as  her  ticket.  That 
she  came  to  Beaumont  over  the  lines  indicated  by  ier  ticket,  but  that 
the  trunk  was  lost  by  some  of  the  lines  over  which  it  was  routed,  and 
though  demanded,  has  never  been  delivered  to  her  or  to  the  plaintiff, 
her  husband.  The  value  of  the  trunk  and  contents  is  alleged  to  have 
been  $500. 

Defendant  answered  by  general  and  special  exceptions  which  were 
overruled,  and  answered  in  bar  by  general  denial.  A  trial  by  the  court 
without  a  jury  resulted  in  a  judgment  for  appellee  for  $493.60,  from 
which  the  railway  company  has  appealed. 
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The  evidence  adduced  shows  the  purchase  of  the  ticket;  the  delivery 
of  the  trunk;  the  receipt  of  the  check  therefor;  the  journey  of  the 
plaintiff^s  wife,  and  the  loss  of  the  trunk  as  alleged  by  plaintiff,  and 
also  establishes  the  amount  of  the  loss  as  found  by  the  trial  court,  but 
wholly  fails  to  show  that  the  baggage  ever  came  into  this  State,  or  into 
possession  of  appellant,  whose  line  was  the  last  over  which  the  ticket 
and  baggage  check  called  for  transportation.  It  aflBrmatively  appears 
that  it  never  came  into  the  possession  of  appellant.  It  is  stated  in  the 
brief  of  appellant  that  the  judgment  of  the  trial  court  was  rendered 
on  the  theory  that  the  case  comes  within  article  331a  of  the  Revised 
Statutes  of  Texas.  There  is  no  brief  for  appellee.  No  findings  of 
fact  and  conclusions  of  law  were  filed  by  the  trial  judge,  and  the  judg- 
ment does  not  indicate  upon  what  theory  the  plaintiff  was  adjudged 
entitled  to  recover. 

By  the  first  assignment  appellant  complains  that  the  judgment  is 
erroneous,  because  the  evidence  shows  the  baggage  never  came  into  the 
possession  of  defendant,  and  in  the  second  assigns  as  a  cause  for  reversal 
the  fact  that  the  shipment  was  interstate,  and  in  nowise  governed  by 
the  statutes  of  this  State,  and  that  defendant  was  not  shown  to  be 
bound  by  any  contract  of  the  initial  carrier  at  St.  Louis,  Mo.,  nor  liable 
for  a  breach  thereof  by  it  or  any  of  the  intermediate  carriers. 

The  contention  of  appellant  is  that  in  order  for  appellee  to  uphold 
'the  judgment  in  this  cause  it  must  appear  that  he  alleged  and  proved 
either  a  partnership  or  joint  undertaking  between  appellant  and  the 
initial  and  intermediate  carriers  as  to  the  transportation  of  the  lost 
baggage,  or  else  that  appellant  actually  received  the  baggage  and  failed 
to  deliver  it.  This,  in  our  opinion,  is  the  law.  That  this  was  an  in- 
terstate shipment  can  not  be  successfully  questioned.  Our  statute  con- 
trolling shipments  within  the  State  is  in  the  following  terms : 

"Art.  331a.  All  common  carriers  over  whose  transportation  lines, 
or  parts  thereof,  any  freight,  baggage  or  other  property  received  by 
either  of  such  carriers  for  through  shipment  or  transportation  by  such 
carriers  between  points  in  this  State  on  a  contract  for  through  car- 
riage recognized,  acquiesced  in,  or  acted  upon  by  such  carriers  shall, 
in  this  State,  with  respect  to  the  undertaking  and  matter  of  such 
transportation,  be  considered  and  construed  to  be  connecting  lines,  and 
be  deemed  and  held  to  be  the  agents  of  each  other,  each  the  agent  of 
the  others,  and  all  the  others  the  agents  of  each,  and  shall  be  deemed 
and  held  to  be  under  a  contract  with  each  other  and  with  the  shipper, 
owner  and  consignee  of  such  property  for  the  safe  and  speedy  through 
transportation  thereof  from  point  of  shipment  to  destination ;  and  such 
contract  as  to  the  shipper,  owner  of  consignee  of  such  property  shall 
be  deemed  and  held  to  be  the  contract  of  each  of  such  common  carriers ; 
and  in  any  of  the  courts  of  this  State  any  through  bill  of  lading,  way- 
bill, receipt,  check  or  other  instrument  issued  by  either  of  such  car- 
riers, or  other  proof  showing  that  either  of  them  has  received  such 
freight,  baggage  or  other  property  for  such  through  shipment  or  trans- 
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portation,  shall  constitute  prima  facie  evidence  of  the  subsistence  of 
the  relations,  duties  and  liabilities  of  such  carriers  as  herein  defined  and 
prescribed,  notwithstanding  any  stipulations  or  attempted  stipulations 
to  the  contrary  by  such  carriers,  or  either  of  them/' 

By  its  very  terms  it  is  inapplicable  to  the  shipment  in  question, 
even  if  it  could  have  been  constitutionally  made  so.  It  therefore  fol- 
lows that  if  the  judgment  rests  alone  upon  the  statute,  it  must  be  re- 
versed. 

Had  the  loss  been  only  partial  it  would  devolve  upon  appellants  to 
show  that  it  received  the  baggage  in  its  damaged  condition,  even  in  the 
present  attitude  of  the  case  in  other  respects,  but  here  the  loss  is  total, 
and  it  does  not  appear  that  appellant  ever  had  possession  of  the  goods. 
In  such  case  the  rule  is  otherwise  unless  a  joint  contract,  partnership 
or  ratification  is  shown.     Railway  v.  Foltze,  3  Texas  Civ.  App.,  644. 

It  should  be  stated  that  it  was  neither  pleaded  nor  shown  that  the 
ticket  contained  stipulations  by  the  initial  carrier  limiting  liability 
for  loss  to  damage  occurring  on  its  own  line  and  reserving  like  rights 
to  its  connecting  carriers.  The  question  remains  then,  under  the  facts, 
whether  (if  the  allegations  are  suflBcient  upon  the  point)  a  joint  con- 
tract was  shown,  or  the  contract  as  made  was  ratified  by  the  last 
carrier. 

The  proof  is  no  more  than  that  plaintiff  bought  a  ticket  from  the 
initial  carrier  reading  over  the  lines  named,  and  that  such  ticket,  so 
far  as  it  called  for  passage  over  the  last  line,  was  honored  by  appellant. 

This  is  clearly  insuificient  to  show  either  an  original  joint  contract 
or  partnership  or  ratification.  This  has  been  so  held  in  this  State. 
Railway  v.  Baird,  75  Texas,  256;  Railway  v.  Williams,  77  Texas,  121. 

Under  such  a  state  of  facts  the  initial  carrier  appears  to  have  under- 
taken the  carriage,  and  the  liability  would  be  prima  facie  against  it, 
the  connecting  lines  being  agencies  selected  by  it  for  the  performance 
of  its  contract. 

But  it  is  further  shown  that  in  addition  to  honoring  its  portion  of 
the  ticket,  the  appellant,  through  its  baggage  agents,  sent  out  tracers 
for  the  lost  baggage  and  otherwise  sought  to  locate  it  for  plaintiff. 
If  no  liability  existed  (and  none  up  to  that  point  was  shown),  clearly 
the  acts  of  the  baggage  agents  in  searching  for  the  trunk  were  no  more 
than  volimtary  acts  of  courtesy,  and  are  in  no  sense  evidence  that  ap- 
pellant was  or  ever  became  a  party  to  the  original  contract.  The  case 
of  Felder  v.  Railway  (S.  C),  53  Am.  Rep.,  656,  is  directly  in  point 
upon  the  whole  case  under  consideration. 

There  is  no  basis  in  the  record  for  the  decree,  and  the  facts  being 
undisputed,  the  judgment  is  reversed  and  judgment  is  here  rendered 
for  appellant. 

Reversed  and  rendered. 


6  T.  &  P.  Ry.  Co.  v.  Petbbs. 

Texas  &  Pacific  Railway  Company  et  al.  v.  W.  R.  Peters  et  al. 

Decided  December  13,  1902. 

1. — Carriers  of  Freight— Live  Stock  Shipment  Contract— Penalty — Consideration. 

Where  a  live  stock  shipment  contract  contains  a  provision  by  which  the 
owner  undertakes  to  feed  and  water  the  stock  while  in  transit,  the  fact  that 
no  reduction  is  made  in  the  regular  freight  rate  does  not  render  such  agreement 
by  the  owner  void  for  want  of  consideration  and  the  carrier  therefore  liable  for 
the  statutory  penalty — ^the  stock  not  having  been  fed  and  watered.  Rev.  Stats., 
art.  326. 
2. — Same — ^Pleading — tissue  Made. 

Where  the  carrier  did  not,  in  an  action  against  it  for  such  penalty,  plead 
the  shipper's  agreement  to  feed  and  water  the  cattle,  but  it  was  put  in  issue 
by  a  supplemental  petition  and  was  passed  on  by  the  jury,  this  was  sufficient 

8. — Same — ^Evidence — ^Written  Instrument. 

A  written  statement  as  to  the  condition  of  the  stock,  signed  on  behalf  of 
the  owner  by  the  person  who  had  charge  of  them,  was  not  contractual  in  nature, 
nor  a  written  instrument  to  be  construed  by  the  court,  but  was  subject  to  con- 
tradiction and  explanation  as  evidence. 

Appeal  from  the  County  Court  of  Nolan  County.  Tried  below  be- 
fore Hon.  John  H.  Cochran. 

Beall  &  Beall,  for  appellants. 

STEPHENS,  Associate  Justice. — On  account  of  delay,  rough 
handling,  and  failure  to  feed  and  water  a  car  of  young  bulls  carried 
from  Marl  in  to  Sweetwater,  Texas,  appellees  recovered  verdict  and 
judgment  against  appellants  for  $125  as  damages,  and  $225  as  penalty 
for  failure  to  feed  and  water  the  cattle.  The  case  made  by  the  peti- 
tion was  one  of  joint  liability  both  for  damages  and  penalfjr,  and  the 
court,  therefore,  did  not  err  in  overruling  the  several  demurrers.  The 
evidence,  however,  failed  to  make  a  case  of  liability  for  penalty  against 
any  of  the  appellants,  since  the  third  clause  of  the  contract  of  carriage 
imposed  upon  appellees  the  duty  of  feeding  and  watering  the  cattle, 
and  no  excuse  was  offered  by  the  person  in  charge  of  them  for  his 
failure  to  do  so,  though  he  had  ample  time  and  opportunity  to  feed 
and  water  both  at  Waco  and  Dublin,  the  delay  complained  of  occurring 
mainly,  if  not  entirely,  at  those  places.  He  did  not  even  express  a 
desire  to  have  the  cattle  fed  and  watered  till  they  reached  Cisco,  wnere 
it  seems  the  companies  were  not  prepared  to  water  cattle,  and  then 
declined  the  offer  to  have  them  fed  and  watered  at  Baird,  a  short  dis- 
tance from  Cisco.  This  clause  of  the  contract,  however,  was  treated 
in  the  charge  of  the  court  as  invalid  for  want  of  consideration,  but  in 
this  the  court  erred.  By  the  very  terms  of  article  326  of  our  Revised 
Statutes  no  penalty  is  imposed,  for  the  failure  of  a  common  carrier  to 
sufficiently  feed  and  water  live  stock  in  transit  where  by  special  con- 
tract this  duty  is  undertaken  by  the  owner  of  the  livestock.  Not  only 
did  the  contract  impose  the  duty  in  this  case,  but  appellees  undertook. 
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through  the  person  in  charge  of  the  cattle  (and  who  was  carried  by 
appellants  for  that  purpose  in  part  at  least),  to  perform  it.  That  no 
reduction  was  made  in  the  regular  freight  rate  would  not  in  such  case 
warrant  the  inference,  as  announced  in  the  charge,  that  this  special 
stipulation  in  the  contract  of  carriage  was  without  consideration,  so 
as  to  subject  the  carrier  to  the  statutory  penalty  for  failure  to  feed 
and  water  live  stock.  True,  appellants  did  not^  distinctly  plead  this 
clause  of  the  contract,  but  it  was  put  in  issue  by  the  supplemental  ^ti- 
tion  and  passed  upon  by  the  jury. 

The  fifth,  sixth,  eighth,  ninth,  and  tenth  assignments  of  error,  com- 
plaining of  the  admission  and  exclusion  of  testimony,  are  sustained, 
but  need  not  be  discussed. 

Also  the  thirteenth,  and  particularly  the  eighteenth  assignment,  com- 
plaining of  the  charge  of  the  court.  The  written  statement  as  to  con- 
dition of  the  cattle  signed  by  the  person  in  charge  of  them  was  im- 
portant only  as  evidence,  and  as  such  was  subject  to  contradiction  and 
explanation.  It  was  not  contractual  in  its  nature,  and  hence  not  a 
written  instrument  to  be  construed  by  the  court,  as  was  done  in  the 
charge  complained  of  in  the  eighteenth  assignment. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


8  White  v.  Glover. 

R.  6.  White  et  al.  v.  Eliza  Glover. 

Decided  December  13,  19Q2. 

1.— Remitter— Damagea—Enor  Cured. 

A  remitter  of  the  amount  recovered  as  exemplary  damages  cures  any  error 
in  the  charge  as  to  such  damages. 

2. — Same— Time  of  Filing — Costs  of  AppeaL 

Where  the  remitter  is  filed  below  in  vacation  on  the  same  day  the  appeal 
bond  is  filed  and  after  the  statement  of  facts  has  been  prepared  and  notice  of 
appeal  given,  the  costs  of  the  appeal  will  be  adjudged  against  the  appellee,  not- 
withstanding an  affirmance  of  the  judgment  because  of  the  remitter. 

Appeal  from  the  County  Coiirt  of  Waller.  Tried  below  before  Hon. 
John  M.  Pinckney. 

TomkinSj  McDade  &  Harvey,  for  appellant. 

H.  M,  Browne  and  Vf.  J,  Poole,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  appellee  against 
appellants,  R.  G.  White  and  Thomas  Johns,  to  recover  damages  for  the 
alleged  conversion  by  defendants  of  certain  horses,  cattle,  and  other  per- 
sonalty belonging  to  appellee.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  appellee  against  appellant  White  for  $120  actual  and  $30 
exemplary  damages,  and  against  Johns  for  $90.  From  this  judgment 
both  defendants  have  appealed. 

There  are  but  two  assignments  of  error,  one  assailing  a  portion  of  the 
charge  of  the  court  on  the  question  of  exemplary  damages,  and  the  other 
assailing  a  portion  of  the  charge  bearing  upon  the  question  of  liability 
generally.  We  shall  not  discuss  either.  The  second  is  without  merit* 
The  first  is  perhaps"  meritorious,  but  the  error,  if  any,  has  been  cured 
by  a  remitter  of  the  amount  recovered  as  exemplary  damages. 

The  remitter,  however,  was  not  filed  in  this  court,  but  in  vacation  in 
the  lower  court  under  Rev.  Stats.,  art.  1355,  after  the  motion  for  new 
trial  had  been  overruled  and  notice  of  appeal  given,  statement  of  facts 
prepared  and  filed,  and  on  the  same  day  the  appeal  bond  was  filed.  In 
neither  article  permitting  errors  to  be  cured  by  remitter  is  there  any 
provision  controlling  the  disposition  of  costs  accruing  by  reason  of  the 
efforts  of  the  injured  party  to  protect  himself  against  the  error  by 
motion  for  new  trial  or  afterwards  by  appeal. 

The  statute  permits  the  remitter  to  be  made  in  open  court  at  the  term 
at  which  the  judgment  was  rendered,  or  in  vacation,  or  in  the  appellate 
court.  If  the  remitter  is  filed  in  the  appellate  court,  the  cause  must  be 
affirmed,  no  other  'reversible  error  appearing,  but  we  understand  the 
correct  practice  to  be  to  adjudge  the  costs  against  the  appellee,  notwith- 
standing the  affirmance.  Any  other  course  would  be  manifestly  unjust, 
for  in  such  case  the  appeal  was  justifiable  imtil  the  remitter  was  filed. 
In  the  case  at  bar,  had  the  remitter  been  filed  in  open  court  as  the  law 
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permitted,  there  might  have  been  no  appeal,  and  thus  all  costs  charge- 
able to  this  error  would  have  been  avoided.  This  puts  the  appellee  in 
the  pr^ent  case  in  the  attitude  of  being  responsible  for  all  the  costs 
incurred  by  appellant  White  in  protecting  himself  against  the  error.  As 
long  as  appellee  refused  to  abandon  the  error,  so  long  must  the  appellant 
have  been  diligent  in  perfecting  his  appeal.  It  seems  to  be  the  general 
rule  that  in  order  to  save  costs  on  appeal  the  remitter  must  be  filed 
before  appellant  has  takeii  steps  onerous  in  their  nature  to  avoid  the 
eflEect  of  the  error.  Cheiseman  v.  Davenport,  21  Texas,  483;  Arnold  v. 
Williams,  21  Texas,  413;  Pearce  v.  Tootle,  75  Texas,  148. 

The  filing  the  remitter  on  the  day  the  appeal  bond  was  filed  did  not 
sufiice  to  arrest  the  appeal,  for  the  costs  accruing  on  appeal  could  not  be 
adjusted  by  the  court  below  with  reference  to  the  remitter  filed  in  vaca- 
tion, since  the  judgment  had  passed  beyond  his  control. 

The  judgment  is  therefore  affirmed,  less  the  amount  remitted,  and  the 
costs  of  the  appeal  are  adjudged  against  appellee. 

Affirmed, 


10  Lumpkin  v.  Jaquess. 

J.  J.  Lumpkin  v.  Eliza  Jaquess. 

Decided  December  13,  1902. 

Auditor's  Report — Exceptions  Operating  as  Pleading. 

Where  the  action  was  one  by  a  principal  to  compel  an  accounting  and  to 
set  aside  settlements  made  with  her  agent,  evidence  of  items  in  plaintiff's  favor 
was  admissible  imder  exceptions  by  her  to  an  auditor's  report,  although  her 
petition  contained  no  such  items  or  charges,  since,  by  virtue  of  the  statute,  ex- 
ceptions to  an  auditor's  report  become  a  part  of  the  pleadings  in  the  case.  Rev. 
Stats.,  art.  1496. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
Wm.  Poindexter. 

J.  A.  Oillette,  P.  S.  Hale,  and  8.  H.  Lumpkin,  for  appellant. 

Felix  H.  Robertson  and  Robertson  &  Robertson,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  suit  is  one  to  compel  an  ac- 
counting. The  appellee  alleged  that  appellant  was  her  agent  and  man- 
ager of  her  entire  business  for  a  number  of  years,  and  that  he  had  made 
divers  settlements  of  his  accounts  as  agent  with  her  concerning  her  busi- 
ness which  had  been  intrusted  to  his  exclusive  control  and  management, 
alleging  negligence  in  failing  to  collect  certain  notes,  and  also  that  in 
said  settlements  he  had  fraudulently  concealed  from  her  many  of  his 
acts  and  transactions,  setting  them  out,  and  she  prayed  that  said  settle- 
ments be  set  aside  and  opened  up,  and  for  an  accounting  and  for  judg- 
ment, etc.  The  appellant  answered  denying  all  allegations  of  conceal- 
ment, alleging  faithful  care  and  attention  to  her  business  and  the  utmost 
good  faith  in  all  his  dealings  and  settlements  with  her;  that  she  had 
notice  and  knowledge  of  every  act  or  omission  of  which  she  complained, 
and  pleaded  the  statutes  of  limitation  of  two  and  of  four  years  to  her 
cause  of  action. 

An  auditor  was  appointed  who  stated  the  accounts  and  made  report 
thereof.  The  cause  was  tried  by  a  jury  upon  exceptions  from  both 
parties  to  the  auditor's  report,  and  they  found  against  appellant  for 
$819.62,  and  from  the  judgment  rendered  thereon  he  has  appealed. 

The  evidence  tended  to  establish  an  indebtedness  on  the  part  of  appel- 
lant to  appellee,  which,  with  interest  added,  would  make  about  the  sum 
of  $819.62,  and  we  find  accordingly. 

The  first  assignment  of  error  complains  of  the  admission  of  evidence 
offered  by  appellee  to.  sustain  certain  pa3mient8  she  claimed  to  have  made 
to  appellant,  which  she  contended  the  auditor  had  not  allowed  her,  to  wit : 

March  10,  1890,  to  check  paid  defendant $215.00 

March  10,  1890,  to  one  horse  returned 67.50 

January  13,  1891,  to  check  paid  defendant 52.00 

August  — ,  1891,  to  check  paid  defendant 15.00 

January  15,  1892,  to  check  paid  defendant 5.00 

January  — ,  1893,  to  check  paid  defendant 50.00 

Aggregating    $404.50 
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The  objection  to  this  evidence  was  that  the  plaintiff^s  petition  con- 
tained no  such  charges  or  items,  which  we  find  to  be  true.  But  in  her 
exceptions  to  the  auditor^s  report  she  sets  them  out  and  pleads  them, 
and  this  entitled  her  to  prove  them.  The  exceptions  filed  to  an  auditor's 
report  become  part  of  the  pleadings  in  the  case,  and  the  issues  raised 
thereby  are  the  issues  to  be  tried.  All  other  parts  of  the  auditor^s  re- 
port not  excepted  to  are  conclusively  settled  according  to  the  report. 
1  Sayles*  Civ.  Stats.,  art.  1496 ;  Kempner  v.  Galveston  County,  76  Texas, 
450,  13  S.  W.  Rep.,  460. 

Another  assignment  of  error  complains  of  the  court's  action  in  over- 
ruling appellant's  motion  for  a  new  trial,  because  it  is  insisted,  in  eflEect, 
that  the  evidence  is  uncontradicted  and  conclusive  that,  if  appellee  had 
cause  of  action  as  set  forth  in  her  petition,  and  appellant  was  guilty  of 
fraud  in  concealing  the  same  from  her,  she  knew  of  such  facts  and  fraud 
between  December  21,  1895,  and  June  11,  1896,  and  her  said  cause  of 
action  was  therefore  barred  by  limitation  of  two  years. 

It  does  appear  from  the  evidence  that  she  complained  to  many  of  her 
neighbors  and  friends  of  appellant^s  mismanagement  of  her  business, 
and  claimed  to  some  that  he  had  robbed  her  between  the  dates  above 
given.  The  record  contains  evidence  tending  to  establish  such  knowl- 
edge of  her  cause  of  action  as  would  put  the  statute  in  motion ;  but  the 
appellant  fails  to  inform  us  in  his  brief  when  this  suit  was  filed,  and 
we  have  been  unable  to  find  out  from  the  record.  The  earliest  filed 
pleading  of  the  plaintiff  contained  in  the  record  is  her  "second  amended 
original  petition,^'  which  was  filed  December  5,  1899.  It  recites  that 
the  same  is  an  amendment,  and  in  lieu  of  her  first  amended  original 
petition  filed  August  31,  1899.  When  the  original  petition  was  filed  the 
record  does  not  disclose.  It  may  have  been  filed  within  less  than  two 
years  from  December  21,  1895,  for  all  we  are  informed.  Were  we  of 
opinion  that  the  two  years  statute  of  limitations  applied  in  this  case,  we 
could  not  say  the  action  was  barred,  because  appellant,  who  brings  the 
record  here,  does  not  show  us  when  the  suit  against  him  was  filed.  Nor 
are  we  prepared  to  hold  that  the  two  years  statute  of  limitation  woidd 
apply  to  this  case. 

There  are  other  assignments  of  error  which  complain  of  the  charge  of 
the  court,  and  that  the  verdict  of  the  jury  is  contrary  to  the  evidence  and 
against  the  great  preponderance  of  the  evidence,  but  upon  a  thorougli 
examination  of  the  evidence  we  are  unable  to  say  that  there  is  not 
suflScient  evidence  to  support  the  verdict,  though  we  are  not  prepared 
to  hold  that  the  appellant  was  guilty  of  any  intentional  fraud.  The 
record  discloses  that  by  an  unfortunate  conflagration  some  of  his  houses 
and  many  of  his  books  and  papers  were  burned  which  related  to  his 
transactions  with  appellee  and  that  time  had  dimmed  the  memory  as 
to  the  details  thereof.  But  this  was  his  misfortune  and  one  for  which 
the  law  can  make  no  allowance. 

The  charge  of  the  court  was  full  and  fair  in  every  respect,  and  finding 
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no  error  in  the  proceedings  and  none  in  the  judgment  which  would 
justify  us  in  reversing  it,  we  order  that  it  be  in  all  things  affirmed. 

Affirmed. 

ON  MOTION  FOB  BEHEABING. 

SPEEE,  Associate  Justice. — ^That  portion  of  the  original  opinion 
in  this  case  which  states  that  the  record  nowhere  discloses  the  date  of 
the  filing  of  plaintiff^s  original  petition  is  incorrect.  The  appellant's 
brief  does  not  inform  us,  but  it  seems  that  the  file  mark  upon  the 
original  petition  was  introduced  in  evidence,  and  appears  upon  page  141 
of  the  very  bulky  transcript.  It  appears  from  this  that  the  original 
petition  was  filed  January  2,  1899.  But  it  can  not  be  held  that  there 
is  no  evidence  to  support  the  finding  of  the  jury  upon  the  issues  of  lim- 
itation submitted  by  approprate  charge. 

As  stated  in  the  opinion  upon  the  original  hearing  of  this  cause,  there 
is  evidence  in  the  record  which  tends  to  establish  appellee's  knowledge 
of  her  cause  of  action,  yet  the -evidence  in  this  respect  was  conflicting  and 
was  determined  by  the  jury  adversely  to  appellant. 

The  motion  for  rehearing  is  overruled.  ' 

Overruled. 

Writ  of  error  refused. 
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Minnie  Moobb  et  al.  v.  H.  H.  Lindsay  et  al.  . 
Decided  December  13,  1902. 

Official  Bond— Liability  of  Sureties  for  Wrongful  Elilling  by  Officer  in  Iftaking 
Arrest 
Where  a  confitable^  in  executing  a  warrant  of  arrest,  wrongfully  and  negli- 
gently kills  the  party  named  in  the  warrant,  rendering  him  liable  in  an  action 
of  damages  under  the  statute  for  wrongful  death,  the  sureties  on  such  officer's 
bond  are  also  liable  for  the  damages  caused  by  the  death.  Rev.  Stats.,  arts. 
3017,  3024. 

Appeal  from  the  County  Court  of  Lamar.  Tried  below  before  Hon. 
William  Hodges. 

Allen  &  Dohoney,  for  appellants. 

W.  F.  Moore,  for  appellees. 

RAINEY,  Chief  Justice. — The  appellants,  plaintiffs  below,  sued  H. 
H.  Lindsay,  constable,  and  the  sureties  on  his  official  bond  to  recover 
damages  for  the  alleged  wrongful  and  negligent  act  of  the  said  Lindsay 
in  killing  I.  L.  Moore  while  he,  Lindsay,  was  in  the  discharge  of  his 
duties  in  the  execution  of  a  warrant  of  arrest,  said  Moore  being  charged 
with  a  misdemeanor. 

A  general  demurrer  of  the  sureties  was  sustained  as  to  them,  and  the 
case  was  tried  as  to  Lindsay,  resulting  in  a  verdict  in  favor  of  the  wife 
and  child  as  to  him.  The  plaintiffs  appeal  from  the  judgment  sustain- 
ing the  demurrer  of  the  sureties. 

The  sole  question  at  issue  is  as  to  the  liability  of  the  sureties  on  the 
oflScial  bond  of  the  constable  for  his  wrongful  and  negligent  killing  while 
in  the  execution  of  a  warrant  of  arrest. 

It  is  contended  by  the  appellee  that  the  sureties  are  not  liable  for  the 
killing,  "for  the  reason  that  the  statute  of  this  State  giving  a  right  of 
action  for  injuries  resulting  in  death  does  not  authorize  an  action 
against  the  sureties  because  of  such  fact,  and  in  such  case  a  recovery  can 
be  had  only  against  the  officer  whose  immediate  act  caused  the  death, 
and  appellants  must  of  necessity  base  their  right  of  recovery  on  the 
statute,  for  at  common  law  there  was  no  such  thing  as  a  right  of  action 
for  injuries  resulting  in  death.''  It  is  true  that  at  common  law  no  right 
of  action  for  injuries  resulting  in  death  existed,  and  all  actions  for 
personal  injuries  ceased  upon  the  death  of  the  party  injured.  But  our 
statutes  give  a  right  of  action  when  the  death  of  any  person  is  caused 
by  the  wrongful  act,  etc.,  of  another,  and  the  statutes  also  provide  for 
the  survival  of  actions  for  personal  injuries.  Rev.  Stats.,  arts.  3017, 
3024.  The  statutes  giving  a  right  of  action  for  injuries  resulting  in 
death,  it  seems  to  us  immaterial  as  to  what  the  common  law  is  in  this 
respect.     The  constable,  under  the  allegations  of  plaintiffs'  petition. 
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committed  a  wrongful  and  negligent  act  in  killing  Moore  while  in  the 
oflBcial  discharge  of  his  duty  in  the  execution,  of  a  warrant  of  arrest.  The 
weight  of  authority  is  that  when  an  officer  commits  a  tort  in  executing 
lawful  process,  his  bondsmen  are  liable  in  an  action  therefor.  What  dif- 
ference in  principle  can  there  be  when  human  life  is  wrongfully  taken 
and  where  property  is  aflEected  by  the  wrongful  act?  We  are  unable  to 
•  make  the  distinction. 

Appellees  insist  that  the  case  of  Hendrix  v.  Walton,  69  Texas,  192, 
sustains  and  is  decisive  of  their  contention.  We  do  not  so  understand  it. 
The  opinion  in  that  case  is  based  on  the  proposition  that  for  injuries  re- 
sulting in  death  "the  statute  does  not  authorize  an  action  against  the 
principal  for  the  act  of  his  agent,"  except  "proprietor,  owner,  charterer, 
hirer  of  any  railroad,  steamboat  or  stagecoach,  or  other  vehicle  for  the 
conveyance  of  goods  or  passengers,"  as  mentioned  in  subdiv.  1,  art.  2899, 
Rev.  Stats.  It  distinctly  states  that  the  question  "whether  the  homi- 
cide alleged  is  an  'official  act'  of  the  deputy,  for  which  the  sheriff  could 
be  held  responsible,"  is  not  passed  upon.  The  question  of  principal  and 
agent  is  in  no  sense  involved  in  this  case.  The  constable  is  not  the 
agent  of  his  sureties,  and  their  liability  is  not  based  on  that  theory.  Nor 
does  it  rest  upon  the  ground  that  the  sureties  were  connected  with  the 
wrongful  act.  It  rests  upon  the  faithful  discharge  of  his  duties,  and 
liability  accrues  when  the  constable  in  executing  lawful  process  commits 
a  wrongful  act  resulting  in  damage.  In  this  case  he  is  charged  with  a 
tort  for  which  an  action  lies  against  him  personally  by  virtue  of  the 
statute,  and  having  been  committed  while  in  the  execution  of  legal  pro- 
cess, his  sureties  become  liable  on  the  bond.  HoUiman  v.  Carroll,  27 
Texas,  27;  Stephenson  v.  St.  Clair,  14  Texas  Civ.  App.,  133;  Johnson 
V.  Williams  (Ky.),  63  S.  W.  Rep.,  759. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Herman  Krueqel  v.  Thos.  F.  Nash,  District  Judge. 

Decided  December  13,  1902. 

1.— Contempt— Authority  of  Court  to  Punish— Forbidding  Appearance. 

The  district  court  has  not  authority  to  punish  a  party  for  contempt  in  fil- 
ing a  scurrilous  motion  by  forbidding  him  to  further  appear  at  the  bar  of  the 
court  in  that  or  any  other  case,  and  such  an  order  is  void. 

2.— ^Same— Purging  Contempt. 

An  order  forbidding  a  party  to  appear  or  file  any  other  pleading  until  he 
shall  have  purged  himself  of  contempt  does  not  forbid  the  filing  of  a  motion  by 
him  to  purge  himself  of  the  contempt. 

3.— ^Same— Mandamus  Against  Judge. 

The  refusal  of  the  clerk  to  file  such  motion  will  not  authorize  the  issuance 
of  a  mandamus  against  the  judge,  it  not  being  the  latter's  duty  to  file  papers. 

4^ — Same — Adequate  Relief  by  AppeaL 

Nor  will  mandamus  issue  to  compel  the  judge  to  vacate  such  order,  sinoe 
the  applicant  has  an  adequate  remedy  by  appeal  therefrom. 

Original  application  for  mandamus. 

Herman  Kruegel,  for  applicant. 

Thos.  F.  Nash,  for  respondent. 

RAINEY,  Chief  Justice. — ^This  is  an  application  for  the  writ  of 
mandamus  commanding  the  Hon.  Thos.  F.  Nash,  judge  of  the  Fourteenth 
Judicial  District  of  Texas,  to  vacate  an  order  adjudging  Herman 
Kruegel  guilty  of  contempt,  and  permit  him  to  file  all  necessary  papers 
and  appear  before  said  court  in  his  own  behalf,  etc. 

The  application  shows  that  the  said  Kruegel  instituted  certain  pro- 
ceedings in  said  court  and  filed  a  certain  paper  therein  containing  mat- 
ter which  the  court  considered  scurrilous  and  contemptuous,  and  there- 
upon made  the  following  order,  which  was  entered  upon  the  minutes  of 
the  court,  to  wit:  "Plaintiff,  H.  Kruegel,  is  adjudged  in  contempt  in 
filing  and  offering  to  prosecute  this  motio^i  in  this  case,  which  is  in  the 
highest  degree  scurrilous,  and  will  not  be  permitted  to  appear  at  the  bar 
of  this  court  or  file  any  other  pleading  or  paper  in  this  or  any  other  case 
unless  he  shall  first  purge  himself  of  such  contempt." 

A  few  days  after  the  entering  of  said  order  said  Kruegel  presented  to 
the  clerk  of  said  court  a  paper  indorsed :  "Plaintiff's  motion  to  purge- 
himself  of  contempt  of  court,*'  with  a  verbal  request  to  file,  which  the 
clerk  refused  to  do  on  account  "of  said  order  and  special  instruction  of 
said  Thos.  F.  Nash,  the  judge  of  said  court."  The  reasons  for  failure 
to  file  are  not  valid,  for  the  order  made  by  the  court  is  illegal  and  void, 
the  court  not  having  power  to  debar  a  party  from  appearing  at  the  bar 
of  the  court  in  his  own  behalf.  It  has  jurisdiction  to  adjudge  one  guilty 
of  contempt,  and  to  punish  by  fine  and  imprisonment,  but  no  authority 
is  conferred  upon  it  to  exclude  one  from  his  constitutional  right  of 
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appearing  for  the  purpose  of  prosecuting  or  defending  his  rights.  Krue- 
gel  was  entitled  to  have  his  "motion''  filed,  and  it  was  the  duty  of  the 
clerk  to  file  it  The  order  being  invalid,  the  clerk  was  not  bound  to 
respect  it.  Besides,  i£  can  not  well  be  said  that  the  order,  by  its  terms, 
.prohibited  its  filing,  as  the  order  only  applied  in  the  event  Kruegel 
failed  to  purge  himself,  and  surely  he  was  entitled  to  appear  in  court 
for  that  purpose,  and  his  "motion"  was  to  that  end. 

However,  no  right  to  a  mandamus  is  shown  against  Thos.  P.  Nash.  It 
was  not  his  duty  to  file  the  paper,  and  no  failure  of  duty  on  his  part  is 
shown  which  warrants  the  issuance  of  the  writ  as  to  him.  The  order 
being  void,  we  can  not  presume  that  said  judge  will  prevent  said  Kruegel 
from  appearing  at  the  bar  of  his  court  fpr  the  purpose  of  purging  the 
contempt,  or  in  causes  in  which  he  is  a  party.  Nor  will  it  issue  for  the 
purpose  of  requiring  him  to  vacate  the  order  complained  of.  Applicant 
has  an  adequate  remedy  to  obtain  relief  from  said  order  by  appeal,  and 
when  such  remedy  exists  mandamus  can  not  be  resorted  to. 

Motion  denied. 
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American  National  Bank  of  Austin,  Texas,  v. 
P.  B.  Crugee  et  al. 

Decided  December  17,  1902. 

Iw— Homestead— Single  Woman— Dependent  Nephews  and  Nieces. 

An  unmarried  woman,  residing  in  her  home  and  there  maintaining  and  car- 
ing for  a  nephew  of  unsound  mind,  but  of  legal  age,  and  several  youthful 
nieces,  children  of  an  insane  sister,  was  the  head  of  a  family  and  entitled,  as  such, 
to  the  homestead  exemption. 

S.— Same— Moral  Obligation  and  Dependence. 

The  right  of  an  unmarried  woman,  caring  for  nephpews  and  nieces  living 
with  her,  to  the  homestead  exemption,  is  not  dependent  solely  on  moral  obli- 
gation to  support  them.  If  dependent  for  moral  training  as  well  as  partial  sup- 
port, they  might  constitute  her  the  head  of  a  family,  though  they  were  owners 
of  a  farm  worth  over  $5000,  the  proceeds  of  which  contributed  to  their  material 
support. 

9L— Homestead— Sights  of  Tenant  by  Sufferance. 

The  homestead  right  may  inure  to  the  benefit  of  ^  one  who  has  conveyed 
away  the  property  sought  to  be  levied  on,  but  remains  upon  it  as  a  tenant  at 
sufferance. 

Appeal  from  the  District  Court  of  McLennan.    Tried  below  before 
Hon.  Marshall  Surratt 

Eugene  Williams,  for  appellant 

Boynton  £  Boynton,  for  appellees. 

KEY,  Associate  Justice. — Appellant's  brief  correctly  states  the  na- 
ture and  result  of  this  suit,  as  follows : 

'*This  action  was  brought  June  14,  1895,  against  P.  B.,Cruger  and 
Miss  Fannie  M.  Cruger,  to  recover  an  indebtedness  due  by  them  to  the 
American  National  Bank,. appellant,  upon  a  note  of  date  December  10, 
1894,  due  six  months  after  date.  An  attachment  was  levied  upon  a  lot 
150x176  feet,  known  in  the  record  as  the  Helen  Cruger  tract.  P.  B. 
Cruger  was  the  principal  on  the  note.  Miss  Fannie  being 'surety.  The 
case  was  first  tried  and  appealed  to  this  court  from  a  judgment  in  favor 
of  the  bank  against  P.  B.  Cruger,  and  in  favor  of  Miss  Fannie,  declaring 
the  note  as  to  her  fraudulent.  Upon  the  appeal,  the  issues  were  so  far 
elucidated  as  that  upon  the  second  trial,  from  which  this  appeal  is  taken, 
judgment  was  rendered  in  favor  of  the  bank  against  P.  B.  Cruger  and 
Miss  Fannie  on  the  note  for  $6347.50,  with  10  per  cent  interest  from 
January  29,  1902,  the  date  of  the  judgment,  leaving  open,  however,  a 
question  of  homestead,  upon  which  appellant's  assignments  of  error  are 

based  in  this  appeal. 

"The  pleadings  show  that  Miss  Fannie  died  after  the  first  appeal  was 

taken,  and  her  executor,  C.  A.  Boynton,  and  Miss  Helen  Cruger,  a 

grantee  of  Miss  Fannie,  were  made  parties  in  her  stead,  the  latter  claim- 
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ing  that  on  June  14,  1895,  she  was  the  real  owner  of  the  Helen  Cruger 
tract,  and  should  be  protected  in  such  ownership  by  the  fact  that  this 
property  was  the  homestead  of  Miss  Fannie.  Miss  Helen's  deed  bore 
date  March  15,  1895,  and  the  testimony  showed  it  was  delivered  about 
that  date,  several  months  prior  to  the  attachment,  June  14,  1895,  but 
that  it  was  not  recorded  until  June  17,  1895,  three  days  after  the  attach- 
ment. 

^The  court  charged  the  jury  to  find  for  appellant  as  to  its  debt 
against  P.  B.  Cruger  and  the  estate  of  Miss  Fannie,  and  to  find  for  Miss 
Helen,  and  that  the  Helen  Cruger  tract  Vas  the  homestead  of  Fannie 
M.  Cruger  at  the  time  of  the  levy  of  attachment  in  this  case,  and  that 
plaintiff  acquired  no  lien  thereon  by  such  levy/ 

^TJpon  this  issue  the  defendants  pleaded  that  Miss  Fannie  was  in  her. 
lifetime  an  immarried  woman,  having  under  her  care  an  aflBicted  nephew 
and  several  youthful  nieces;  that  she  gave  them  support,  and  was  thus 
constituted  the  head  of  the  family,  so  as  to  give  her  a  homestead  in  the 
said  tract,  and  that  when  she  conveyed  it  to  Miss  Helen,  March  15, 
1895,  she  had  a  right  so  to  do,  and  that  by  reason  of  Miss  Fannie's  home- 
stead right,  the  levy  of  June  14,  1895,  was  void  as  to  Miss  Helen." 

The  action  of  the  court  in  withdrawing  from  and  not  submitting  to  the 
jury  the  question  of  homestead  is  assigned  as  error.  The  testimony 
bearing  on  that  question  is  correctly  set  forth  in  appellees'  brief,  as 
follows : 

The  following  agreements  were  introduced:  "It  is  agreed  between 
plaintiffs  and  defendants,  that  at  the  time  of  the  levy  of  the  attachment 
all  of  the  property  except  the  three  lots  on  the  comer  of  Speight  and 
Ninth,  on  which  were  located  the  house  and  bam,  -was  mortgaged  prop- 
erty, and  that  the  mortgage  has  been  foreclosed  and  the  property  sold 
under  it,  and  nothing  is  involved  in  this  suit,  except  the  three  lots  on 
which  the  house  and  bam,  etc.,  are  located." 

The  following  agreement  was  introduced  by  defendants :  'T!t  is  agreed 
by  and  between  the  parties  hereto,  in  order  to  save  expense,  that  on  July 
16,  1892,  Mi83  Fannie  Cruger  executed  a  deed  of  trust  to  L.  H.  Hole,  to 
secure  J.  W.  Campbell  in  a  note  of  $3000  of  that  date,  due  August,  1897, 
bearing  6  per  cent  interest,  and  a  second  deed  of  trust  to  the  same 
trustee  to  secure  the  payment  of  ten  notes,  aggregating  $1500,  bearing 
10  per  cent  interest,  due  from  time  to  time,  between  July  16,  1892,  and 
August  1,  1897,  the  property  described  in  said  deed  of  trust  being  as 
follows:  beginning  at  a  point  on  the  southeast  line  of  Speight  street 
where  said  southeast  line  crosses  the  southwest  line  of  two  acres  of  land 
conveyed  by  J.  H.  Bagby  and  wife  to  D.  T.  Chamberlain,  said  conveyance 
being  shown  in  book  M.,  page  450,  of  McLennan  Count}'  deed  records, 
which  point  is  30  feet  south,  45  feet  east  from  the  original  northwest 
comer;  thence  north  45  east  85  feet  to  the  northwest  corner  of  two  lots 
sold  by  Fannie  Cruger  to  Long;  thence  south  45  east  165  feet  to  Long's 
southwest  comer;  thence  north  45  east  100  feet  to  Long's  southeast 
corner;  thence  north  45  west  165  feet  to  southeast  line  of  Speight  street 
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and  Long's  northeast  comer;  thence  north  45  east  265  feet;  thence 
south  45  east  165  feet;  thence  north  45  east  150  feet  to  the  southwest 
line  of  Ninth  street  (said  point  being  also  12  feet  southwest  from  original 
northeast  line  of  Noriss'  three-acre  tract) ;  thence  south  45  east  185  feet 
to  the  northwest  line  of  James  street;  thence  south  45  west  600  feet 
along  the  northwest  line  of  James  street  to  the  southwest  line  of  the 
aforesaid  two-acre  tract;  thence  north  45  west  350  feet  to  beginning/ 

"And  it  is  further  agreed  that  this  stipulation  may  be  read  in  evi- 
dence by  either  side." 

Said  agreement  being  dated  November  14, 1895,  and  signed  by  Eugene 
Williams,  attorney  for  plaintiff,  and  Boynton  &  Boynton,  attorneys  for 
Fannie  Cruger. 

Miss  Fannie  Cruger^s  testimony  as  given  on  the  former  trial  (she 
having  died  since  that  time)  was  introduced  by  agreement;  on  the  home- 
stead issue,  it  is  as  follows : 

"The  property  and  land  upon  which  the  attachment  in  this  suit  was 
levied  on  the  14th  day  of  June,  1895,  is  my  homestead,  with  the  excep- 
tion of  two  places  not  owned  by  me,  but  belonging  to  Mr.  Leslie  and  Mr. 
Long.  This  real  estate  was  purchased  by  me  as  my  home,  and  for  which 
I  paid  $1100;  some  time  about  1872,  and  has  all  been  included  in  and 
lived  upon  and  used  as  my  homestead  by  myself  and  family.  The  house 
in  which  we  live  is  on  the  corner  of  this  property,  which  is  all  inclosed 
and  cut  oflf  frofn'the  rest  of  the  property  by  a  yard  fence,  in  which  there 
are  gates  opening  into  the  rest  of  the  property,  which  I  use  as  a  garden, 
and  at  times  to  turn  in  and  pasture  upon  my  horses.  This  is  all  the  real 
estate  I  own.  I  have  been  living  with  two  daughters  and  a  son  of  my 
brother  Charles  Cruger.  The  father  and  mother  of  said  children  are 
dead,  and  they  have  no  other  home  or  property,  and  are  entirely  de- 
pendent upon  me  for  a  home.  I  took  these  children,  with  the  exception 
of  the  younger  one,  together  with  three  others,  their  brothers  and  sisters, 
and  children  of  my  brother  Charles,  to  raise  and  support,  some  twenty 
years  ago,  and  the  younger  one  several  years  ago.  At  the  time  I  took 
them  to  raise  and  care  for  their  mother  was  insane,  and  had  been  sent 
to  the  insane  asylum  a  time  or  two,  and  finally  became  violently  insane. 
I  have  raised,  maintained  and  supported  them  entirely  from  the  use  of 
my  own  funds,  and  provided  them  a  home  with  me.  Of  those  now  liv- 
ing with  me,  one  is  an  unmarried  female  of  about  22  years  ^f  age,  and 
one  a  girl  about  13  or  14  years  old,  and  the  other  a  man  who  was  once 
in  the  insane  asylum  and  is  now  a  confirmed  invalid,  and  has  been  so 
for  many  years,  unable  to  support  and  maintain  himself,  and  requiring 
constant  care  and  attention.  And  they  are  wholly  dependent  upon  me 
and  my  property  for  support  and  their  home.'' 

J.  T.  Anderson  testified  as  follows:  "I  have  resided  in  Waco  for 
about  thirty-five  years,  and  for  about  thirty-three  years  I  resided  in  the 
neijghborhood  of  Speight  street.  I  knew  Miss  Fannie  Cruger  well  in 
her  lifetime,  and  lived  just  across  the  street  from  her.  When  I  first 
knew  her,  her  household  consisted  of  three  little  girls  and  two  little  boys 
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and  herself.  The  mother  of  the  children  was  there,  too,  at  that  time; 
she  was  deranged.  I  think  that  was  in  1873,  if  I  am  not  mistaken. 
Several  years  afterwards  there  was  another  little  girl  born  to  the  mother, 
and  she  came  there,  too.  I  know  only  what  they  said  what  relationship 
these  children  bore  to  Miss  Fannie  Cruger.  They  were  her  brother's 
children.  The  most  of  these  children  have  lived  there  ever  since  I  first 
knew  the  family.  One  was  deranged,  the  oldest  boy,  and  he  lived  there 
until  just  before  Miss  Cruger's  death,  when  they  sent  him  off  to  the 
asylum,  and  then  the  two  single  girls  were  there  all  the  time.  The 
others  married  off  and  left  there  at  the  time  they  married.  Within  my 
knowledge  that  has  been  the  home  of  these  children  since  1873.  When 
I  first  knew  the  family,  they  lived  in  a  small  frame  house  very  near  the 
center  of  the  property,  right  opposite  where  I  lived,  and  I  lived  between 
Ninih  and  Tenth  streets.  Afterwards,  Miss  Fannie  Cruger  built  an- 
other residence  down  in  the  comer  of  the  block,  next  to  Ninth  street, 
fronting  on  both  Ninth  and  Speight.  There  are  also  a  barn  and  serv- 
ant's house  there.  There  is  a  fence  to  separate  the  inclosure.from  the 
rest  of  the  property;  I  think  that  fence  was  put  up  about  the  time  the 
buildings  were  built.  Miss  Fannie  Cruger  continued  to  reside  there 
with  these  ladies  and  such  members  as  there  were  of  the  family  up  to 
the  time  of  her  death  continuously,  and  from  the  time  she  erected  that 
house.  The  mother  and  father  of  these  children  are  dead.  The  mother 
has  been  dead  about  fifteen  years,  and  it  seems  to  me  the  father  died 
five,  six  or  seven  years  later.  As  to  whether  or  not  Miss  Fannie  Cruger 
supported  these  children,  I  know  of  my  own  knowledge  that  she  bought 
the  groceries  and  paid  for  them.  The  children  had  no  other  home  that 
I  know  of. 

"P.  B.  Cruger,  of  Austin,  was  a  nephew  of  Miss  Fannie  Cruger.  His 
father's  name  was  James  and  his  mother's  name  was  Henrietta.  I  knew 
them  and  also  knew  their  brother  C.  P.  Cruger,  and  had  heard  Miss 
Fannie  speak  of  a  brother  who  was  dead.  The  father  of  Miss  Helen 
Cruger,  who  was  named  Charles,  came  there  once  in  a  while;  I  don't 
know  where  he  lived;  I  heard  he  lived  in  Bell  County.  He  had  two 
sons,  Frank  and  Harry.  Harry  is  living  in  Waco  now,  and  is  an  intel- 
ligent hardworking  man,  able  to  take  care  of  himself.  He  has  a  family. 
I  think  he  has  been  married  probably  eight  years, — somewheres  along 
there.  When  he  married  he  built  a  house  on  Third  street  and  lived 
there  with  his  wife.  On  June  14,  1895,  Frank,  the  crazy  boy,  and  Miss 
Helen  and  Miss  Annie  were  living  with  Miss  Fannie  Cruger,  and  I  think 
Miss  Nettie,  who  is  now  dead,  was  there,  but  am  not  sure.  Frank  at 
that  time  must  have  been  22  or  23  years  old;  he  might  have*  been  older 
than  that,  but  I  should  say  that  old  anyway.  Miss  Nettie  married.  I 
do  not  remember  whether  she  married  before  June  14,  1895,  or  not,  and 
do  not  recollect  whether  she  was  a  member  of  the  family  then  or  not. 
I  do  not  know  how  old  Miss  Helen  was  at  that  time;  I  would  consider 
her  an  ordinary  girl ;  I  do  not  consider  her  very  bright.  She  was  a  veiy 
small  thing  about  a  year  or  a  year  and  a  half  old  when  I  first  knew  her 
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in  1873.  Annie  came  there  four  or  five  years  after  1873,  and  was  about 
a  year  old  when  she  came  there;  that  was  about  1878;  when  the  two 
boys  and  girls  came  there  in  1873,  their  ages  ranged  from  8  to  10  years 
old  down.  I  heard  Miss  Fannie  say  the  father  of  the  children  lived  in 
Bell  County  and  had  a  little  farm  down  there.  I  did  not  know  the 
farm  rested  in  the  name  of  Miss  Fannie  Cruger  as  trustee,  nor  that  the 
rents  of  the  farm  came  to  her  to  support  the  family  on.  I  think  Fannie 
was  the  first  of  the  children  to  marry;  she  married  somewhere  about 
1890,  1891,  or  1892.  The  next  to  marry  was  Harry,  two  or  three  years 
after  Fannie  married ;  and  then  Miss  Nettie  married  six  or  seven  years 
ago.  I  think  Frank  was  taken  to  the  asylum  after  Miss  Fannie*s  death. 
At  the  time  of  Miss  Fannie^s  death  she  was  in  possession  of  this  prop- 
erty; they  were  all  three  there.  There  had  been  no  change  in  the  con- 
dition of  the  household  from  1895  until  the  time  of  her  death,  that  I 
know  oL  I  knew  the  two  young  ladies  intimately,  and  know  the  facts 
with  reference  to  their  manner  of  living  like  I  would  any  ordinary  per- 
son. I  should  say  Miss  Helen  was  not  physically  able  to  work ;  she  had 
a  tumor  that  kept  her  from  doing  much.  I  think  the  other  one  could 
work.  I  think  Miss  Helen  had  the  tumor  at  and  before  the  property 
was  attached ;  she  has  never  been  a  stout  girl,  and  has  been  operated  on. 
I  never  saw  her  do  any  physical  work,  but  saw  her  catch  a  horse  once. 
The  other  young  lady  seemed  to  be  in  the  usual  health. 

'T  knew  Frank  Cruger  from  the  time  he  was  a  small  boy.  He  could 
not  earn  a  livelihood  at  all.  When  I  first  knew  him  for  four  or  five 
years  he  had  tolerable  fair  sense,  and  would  play  with  the  boys,  but  he 
became  crazy  and  got  very  dangerous,  and  they  sent  him  to  the  asyliim, 
and  in  a  very  little  while,  his  mind  just  gave  way,  and  he  was  not  dan- 
gerous but  did  not  know  anything;  he  was  wholly  dependent  upon  some- 
body's taking  care  of  him  for  several  years  before  Miss  Fannie's  death.'' 

H.  T.  Cruger  testified  as  follows:  Witness  was  a  nephew  of  Miss 
Fannie  Cruger  and  a  brother  of  Miss  Helen  and  Miss  Annie  Cruger. 
Witness  was  raised  1)y  his  aunt.  Miss  Fannie  Cruger.  He  was  between 
9  and  10  years  old  when  he  went  to  live  with  her,  and  all  of  his  brothers 
and  sisters  went  with  him  except  Annie.  Annie  was  small  when  she 
came.  Thought  it  was  1870  to  1871  when  he  went  to  live  with  Miss 
Fannie  M.  Cruger.  She  came  to  Bell  County  farm  about  a  year  before 
the  children  came  to  Waco  and  took  care  of  them.  Afterwards  the  Cru- 
ger children  came  to  Waco.  Their  home  was  with  her  on  Speight  street. 
She  furnished  them  with  the  funds  with  which  they  were  schooled  and 
raised  from  her  individual  funds  as  far  as  witness  knew.  Witness  con- 
sidered Miss  Fannie  Cruger  as  a  lady  of  considerable  means  at  that  time. 
Thought  she  had  money  enough  to  support  said  children  but  did  not 
know  just  how  much  she  had.  He  knew  Mr.  Fred  Eice  had  charge  of 
her  business  and  owed  her  money,  but  did  not  know  how  much ;  he  sup- 
posed she  was  considered  wealthy.  While  Miss  Fannie  M.  Cruger  was 
on  the  Bell  County  farm  the  whole  C.  P.  Cruger  family  was  there  ex- 
cept Mrs.  C.  P.  Cruger,  and  she  was  brought  there  afterwards.     That 
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was  C.  P.  Cruger's  home  at  that  time  in  one  sense  of  the  word,  and  the 
witness  understood  that  the  place  belonged  to  his  father  while  he  was 
living  there. 

Plaintiff  introduced  in  evidence  a  deed  of  date  November  23,  1872, 
executed  by  James  F.  Cruger  and  wife,  H.  M.  Cruger,  in  consideration 
of  love  and  affection,  to  C.  P.  Cruger,  brother  of  J.  F.  Cruger  and  to  his 
children,  conveying  about  574  acres  more  or  less,  of  land  in  Bell  County, 
Texas,  described  in  said  deed,  as  well  as  fifty  mares  and  fillies  out  of 
J.  F.  Cruger's  stock,  then  in  charge  of  said  C.  P.  Cruger.  Said  deed 
provides  that  said  property  is  conveyed  to  C.  P.  Cruger  and  Frances 
M.  Cruger  "and  the  survivors  of  them  in  joint  tenancy  in  trust,  however, 
and  to  the  use  and  purpose  hereinbefore  set  forth  and  expressed,  viz: 
The  said  land  to  the  use  and  benefit  of  said  C.  P.  Cruger  for  and  dur- 
ing the  term  of  his  natural  life,  and  after  the  death  of  said  C.  P.  Cruger 
to  the  use  and  benefit  of  his  children,  including  those  he  may  hereafter 
have,  being  living  at  the  time  of  his  death,  to  be  equally  divided  between 
the  said  children  and  share  alike,  and  the  said  stock  of  horses,  mares  and 
fillies  to  the  same  uses;  thus,  however,  in  this  manner  the  male  increase 
thereof,  the  colts,  to  the  use  of  C.  P.  Ci^ger  in  full  property  the  female 
increase,  the  fillies  to  the  use  of  the  children  of  the  said  C.  P.  Cruger 
living  at  the  time  of  his  death  to  be  equally  divided  between  them,  share 
and  share  alike,  stock  of  horses  now  on  hand  to  be  the  property  of  C.  P. 
Cruger  to  his  own  use,  the  females  of  the  stock  to  be  the  use  of  his  chil- 
dren as  aforesaid,  so  that  enough  males  should  be  left  in  the  stock  of 
mares  to  keep  up  the  increase  the  stock  as  is  ordinary  or  usual  in  such 
cases  to  be  kept  for  said  stock,  but  it  is  provided  that  the  said  C.  P.  Cru- 
ger shall  not  have  any  charges  or  claim  against  his  said  children  for  the 
care  of  said  mares  the  property  hereby  given  to  him  being  to  be  taken 
as  a  full  satisfaction  of  such  claim  and  a  full  consideration  of  his  care 
and  labor  in  preserving  and  increasing  said  property  for  said  children; 
and  I  hereby  clothe  the  said  C.  P.  Cruger  and  Frances  M.  Cruger,  trus- 
tees as  aforesaid,  and  the  survivors  of  them  with  a  power  if  they  should 
deem  it  their  interest  of  the  said  C.  P.  Cruger  and  the  children  to  sell 
in  such  manner  as  they  or  survivors  may  deem  advisable  all  the  prop- 
erty herein  conveyed  to  them  as  aforesaid  in  the  trust,  however,  that 
tlie  proceeds  of  any  such  sale  of  said  property  or  any  part  thereof  shall 
be  invested  in  other  property  in  trust  to  the  same  uses  as  declared  above 
in  this  instrument  of  settlement  in  our  intention  by  this  power  to  ena- 
ble the  said  trustees  to  change  the  investment,  so  as  to  be  most  advan- 
tage to  the  beneficiaries  according  to  their  judgment  and  discretion 
either  in  property  of  different  kind  or  putting  the  proceeds  of  such  sales 
dt  interest,  but  always  so  that  the  uses  shall  be  preserved  to  the  said  C. 
P,  Cruger  for  life  and  for  his  children  living  at  the  time  of  his  death.^^ 

J.  H.  Edwards  testified  by  deposition,  for  the  plaintiff,  that  he  knew 
the  land  conveyed  by  above  described  deed,  located  near  Killeen,  in  Bell 
County,  Texas.  Witness  lived  on  said  land  continuously  from  1880  to 
1892.     There  about  100  acres  in  cultivation.     The  Gulf  Colorado  & 
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Santa  Fe  ran  through  the  tract  During  the  time  witness  was  on  the 
land  Joe  Benton,  Joe  Harber,  and  Jake  Keel  made  crops  on  the  land. 
The  house  was  a  14x16  log  room  with  the  same  size  box  room  on  one 
end,  and  a  shed  room  about  ten  feet  wide  ran  the  entire  length,  with  a 
porch  in  front.  There  was  a  crib  and  a  well  which  only  afforded  water  part 
of  the  year;  when  dry,  water  was  secured  from  a  spring.  Witness  paid 
one-fourth  of  the  cotton  and  one-third  of  the  corn  as  rent.  Some  years 
the  crops  were  light;  other  years  the  crops  were  good.  Witness  rented 
the  place  from  a  merchant  in  Killeen  by  the  name  of  Sawyer.  Witness 
paid  the  first  rent  to  Mr.  Sawyer  and  then  Charley  Cruger  began  to  col- 
lect same.  C.  P.  Cruger  never  was  a  resident  on  the' land  while  witness 
was  on  it.  He  made  occasional  visits.  He  stayed  at  the  witness's  house 
and  paid  board.  He  never  made  a  crop  on  the  land  that  witness  knew 
of.  He  and  a  nephew  started  a  crop  one  year,  but  they  quit  it.  Wit- 
ness knew  C.  P.  Cruger  and  his  wife  and  one  daughter  who  was  small 
at  that  time.  Her  name  was  Annie.  Did  not  know  any  of  his  children 
except  Annie,  and  could  not  state  her  age.  Mrs.  C.  P.  Cruger  was  in- 
sane when  witness  moved  on  the  farm.  She  then  lived  in  a  little  house 
across  the  creek  from  where  witness  lived,  and  continued  to  reside  there 
until  she  died.  At  times  she  was  rational  and  at  others  perfectly  crazy. 
Never  knew  that  she  was  confined  in  an  insane  asylum.  She  spoke  of 
her  children,  and  appeared  to  think  a  good  deal  of  them.  Never  knew 
that  she  ill-treated  her  daughter  Annie  Cruger,  who  lived  with  her  dur- 
ing the  time  witness  knew  her.  The  elder  daughters  lived  with  her 
aunt.  Miss  Fannie  Cruger,  in  Waco ;  they  were  living  with  Miss  Cruger 
before  witness  moved  on  the  place.     Mrs.  Cruger  was  insane  in  1880. 

Mrs.  M.  J.  Sawyer  testified  by  deposition,  for  the  plaintiff:  C.  P. 
Cruger  is  dead.  Lemuel  Sawyer  was  witness's  husband;  he  is  dead. 
Lemuel  Sawyer  had  the  rental  of  the  farm  of  C.  P.  Cruger  and  col- 
lected rente.  The  tract  of  land  near  Killeen,  with  which  Chas.  P.  Cru- 
ger had  something  to  do  in  his  lifetime,  was  the  land  on  which  Lemuel 
Sawyer  collected  rente.  The  cotton  rents  were  paid  Miss  Fannie  Cruger 
by  Mr.  Sawyer.  There  were  two  houses  on  the  land.  Don't  know  how 
much  land  was  in  cultivation.  Witness  was  acquainted  with  C.  P.  Cru- 
ger from  1873  to  1884.  She  was  acquainted  with  the  family  of  C.  P. 
Cruger.  His  wife's  name  was  Virginia  Cruger.  She  was  considered 
of  unsound  mind,  and  at  one  time  was  confined  in  the  insane  asylum. 
She  was  considered  dangerous  at  times.  Miss  Fannie  M.  Cruger,  after 
Mrs.  C.  P.  Cruger  had  given  signs  of  having  an  unsound  mind,  took  all 
the  children  but  the  two  youngest  to  her  house  in  Waco.  Mrs.  C.  P. 
Cruger  died  in  1884. 

C.  W.  Ladwig  testified  by  deposition,  for  plaintiff:  Witness  resides 
in  Killeen,  Texas,  and  knew  C.  P.  Cruger  in  his  lifetime;  when  ac- 
quainted with  him,  he  was  staying  on  his  farm  with  his  renter  near 
Killeen.  He  got  rents  from  said  property,  a  third  and  a  fourth  of  com, 
cotton  and  oats.  Some  he  took  and  some  he  sent  to  Waco.  Heard  of 
his  death  in  Waco.     Cruger  exercised  control  over  the  property  when 
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he  was  there,  and  when  he  was  absent  the  profits  were  sent  to  parties  in 
Waco.  P.  B.  Cruger  lived  in  Bell  County  three  or  four  years  and  came 
back  and  forth  from  Waco.  Witness  was  the  merchant  who  supplied 
Cruger  and  his  renter. 

J.  R.  H.  Benton  testified  by  deposition,  for  plaintiflE:  Witness  knew 
Lemuel  Sawyer  and  C.  P.  Cruger  in  their  lifetime ;  both  are  dead.  Wit- 
ness rented  some  of  the  Cruger  land  from  Sawyer,  who  acted  as  agent 
for  Cruger  and  collected  the  rents.  The  grain  rents  were  turned  over 
to  Lemuel  Sawyer.  After  the  death  of  Lemuel  Sawyer,  Chas.  and 
Harry  Cruger  visited  Killeen.  They  found  a  balance  due  and  the  same 
was  paid  to  Charles  Cruger.  C.  P.  Cruger,  wife  and  daughter  Annie, 
}ived  on  the  property  from  1875  to  about  1880.  The  improvements  con- 
sisted of  two  tenant  houses  and  100  acres  in  cultivation.  Witness  knew 
C.  P.  Cruger  from  1875  until  his  death.  Mrs.  Cruger  was  considered 
of  unsound  mind ;  she  first  showed  symptoms  of  being  of  unsound  mind 
before  I  knew  her.  She  was  dangerous.  Miss  Fannie  Cruger,  after 
Mrs.  C.  P.  Cruger  had  given  symptoms  of  being  of  unsound  mind,  took 
her  daughters  to  Waco  and  raised  them." 

There  is  no  conflict  in  the  testimony,  and  we  are  of  the  opinion  that 
the  facts  established  thereby  show,  as  a  matter  of  law,  that  at  the  time 
of  the  levy  of  the  attachment  Miss  Fannie  Cruger  was  the  head  of  a 
family,  and  that  the  property  levied  on  was  her  homestead. 

Counsel  for  appellant  contends  that  as  the  testimony  shows  that  the 
nephews  and  nieces  alleged  to  constitute  the  family  of  Miss  Fannie  Cru- 
ger were  the  owners  of  a  valuable  farm,  therefore,  they  were  not  depend- 
ent upon  her  for  support ;  and  consequently  she  was  not  the  head  of  a 
family;  and  the  case  of  Eoco  v.  Green,  50  Texas,  490,  is  relied  on  in 
support  of  that  contention.     In  that  case,  the  court  said : 

"We  deduce  from  the  authorities  the  following  general  rules  to  de- 
termine when  the  relation  of  a  family,  as  contemplated  by  law,  exists: 
1.  It  is  one  of  social  status,  not  of  mere  contract.  2.  Legal  or  moral 
obligation  on  the  head  to  support  the  other  members.  3.  Correspond- 
ing state  of  dependence  on  the  part  of  the  other  members  for  this  sup- 
port.    Thomp.  on  H.  and  E.,  sees.  45,  46,  and  authorities  cited." 

Notwithstanding  the  test  there  prescribed,  in  the  subsequent  case  of 
Wolfe  V.  Buckley,  52  Texas,  649,  the  same  court,  in  an  opinion  prepared 
by  the  same  judge,  considered,  as  a  factor  in  determining  the  question 
of  homestead,  the  fact  that  the  minor  children  were  dependent  upon 
Mrs.  Buckley  for  moral  training,  as  well  as  for  partial  support  and 
maintenance.  Of  course,  Miss  Fannie  Cruger  originally  was  under  no 
legal  obligation  to  support  and  maintain  or  nurture  her  nephews  and 
nieces;  but  having  taken  them  from  their  former  home  twenty  years 
before  the  controversy  in  this  case  arose,  and  having  undertaken  to  rear, 
train  and  nurture  them,  and  having  contributed  largely  to  their  sup- 
port and  maintenance,  undoubtedly,  there  rested  upon  her  a  moral  obli- 
gation to  continue  so  to  do,  as  long  as  they  were  in  a  state  of  depend- 
ence; and  the  word  dependence,  as  here  used,  is  not  restricted  to  sup- 
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port  and  maintenance — ^food  and  clothing.     It  is  intended  to  include 
moral  and  mental  training,  and  that  care  and  nurture  which  would  be  * 
prompted  by  the  feelings  of  affection  which  the  testimony  indicates 
existed  between  this  aunt  and  the  children  of  her  unfortunate  sister. 
Barry  v.  Hale,  21  S.  W.  Rep.,  783;  Smith  v.  Wright,  36  S.  W.  Rep.,  324. 

It  is  also  contended  that,  as  Miss  Fannie  Cruger  had  conveyed  the 
property  in  controversy  by  deed  to  Miss  Helen  Cruger  before  appellant's 
attachment  was  levied,  by  reason  of  such  conveyance  Miss  Fannie  Cru- 
ger abandoned  her  homestead  right.  The  testimony  shows  that  after 
the  execution  of  the  deed  referred  to  there  was  no  change  of  possession ; 
that  Miss  Fannie  Cruger  continued  to  occupy  the  property  as  she  had 
before,  and  was  so  in  possession  of  it,  together  with  the  other  members 
of  her  family,  including  Miss  Helen,  the  grantee  in  the  deed,  at  the 
time  the  attachment  was  levied.  As  between  Miss  Fannie  Cruger  and 
the  grantee  in  the  deed.  Miss  Fannie  was,  at  the  time  the  attachment 
was  levied,  at  least  a  tenant  by  sufferance;  and  this  court  holds  that  a 
homestead  right  may  be  predicated  upon  a  bare  right  of  possession,  with- 
out any  other  title.  Our  views  on  that  subject  are  more  elaborately 
expressed,  and  the  authorities  in  support  thereof  are  collated,  in  the 
case  of  Birdwell  v.  Burleson,  this  day  decided. 

No  error  has  been  pointed  out  by  appellant,  and  the  judgment  will  be 
affirmed. 

Affirmed. 

SUPPLEMENTAL  FINDING  OP  PACT. 

The  tract  of  land  referred  to  in  our  opinion,  conveyed  by  James  F. 
Cruger  and  wife  to  C.  P.  Cruger  November  23,  1872,  and  containing 
about  574  acres,  was  worth  at  the  time  of  the  trial  $10  per  acre,  and 
we  make  this  finding  of  fact  in  response  to  appellant's  request. 

Writ  of  error  refused. 


26  York  v.  Ysaguairrb. 

S.  M.  York  v.  E.  Ysaguairrb. 

Decided  December  17,  1902. 

Injanction— Restraining  Penal  Violation  of  the  Sunday  Laws. 

Injunction  to  restrain  a  barber  from  keeping  his  shop  open  on  Simday  in 
violation  of  article  196  of  the  Penal  Ck>de,  will  not  lie  at  the  suit  of  another 
barber  upon  the  groimd  that  such  action  by  the  defendant  gives  him  an  unfair 
advantage  in  business  over  the  complainant,  since  this  does  not  involve  invasion 
of  any  property  right. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Chas.  W.  Ogden  and  W,  H,  Lipscomb,  for  appellant. 

7.  G.  Baker,  for  appellee. 

FLY,  Associate  Justice. — This  is  an  application  for  injunction, 
sought  by  appellant  to  restrain  appellee  from  keeping  his  barber  shop 
open  on  Sunday,  in  the  city  of  San  Antonio,  and  from  permitting  the 
general  public  having  access  thereto  for  the  purpose  of  having  work 
done,  and  from  performing  any  labor  in  the  barber  shop,  or  requiring 
any  of  his  employes  to  work  in  violation  of  article  196  of  the  Penal  Code 
of  Texas.     The  District  Court  denied  the  injunction. 

Appellant  alleged  that  he  and  appellee  were  barbers  in  the  city  of 
San  Antonio;  that  both  employed  a  number  of  journeymen  barbers;  that 
appellant  closes  his  shop  on  Sunday,  and  does  not  labor  on  that  day,  and 
appellee  keeps  his  shop  open.     The  petition  continues: 

"That  defendant,  who  is,  as  hereinafter  alleged,  plaintiflE's  competitor 
in  business,  for  the  patronage  of  the  general  public,  does  not  now,  has 
not  in  the  past,  and  does  not  in  the  future,  intend  to  pursue  his  said 
trade  and  occupation  and  conduct  his  said  barber  shop  in  a  lawful  man- 
ner, in  this :  That  the  defendant  does  now,  has  for  some  time  past,  and 
intends  in  the  future,  on  each  and  every  S\mday,  to  solicit  and  receive 
in  his  said  barber  shop  the  patronage  of  the  general  public,  permitting 
the  public  to  have  access  to  his  place  of  business,  and  himself  to  unlaw- 
fully perform  labor  as  a  barber,  and,  as  proprietor  of  the  barber  shop, 
to  unlawfully  permit  and  encourage  his  employes,  workmen,  and  ap- 
prentices to  labor  in  the  defendant's  said  barber  shop  on  each  and  every 
Sunday. 

"That  many  persons,  to  the  number  of  about  sixty,  for  whose  patron- 
age plaintiff  and  the  defendant  are  competitors,  enter  the  defendant's 
said  barber  shop  on  each  and  every  Sunday,  and,  for  such  persons,  the 
defendant  and  his  employes,  workmen,  and  apprentices,  perform  labor, 
as  barbers,  for  pay,  and  the  said  defendant  does  now,  has  for  some  time 
past,  and  intends  in  the  future  to  pursue  his  said  trade  and  occupation 
and  conduct  his  said  barber  shop  on  each  and  every  Sunday  in  the  same 
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manner  as  the  same  is  conducted  on  each  and  every  other  day  in  the 
week. 

"That  the  defendant,  by  pursuing  his  said  trade  and  occupation,  and 
by  conducting  his  said  barber  shop  in  the  imlawful  manner  as  herein- 
before alleged,  subjects  this  plaintiff,  while  in  the  pursuit,  in  a  lawful 
manner,  of  his  trade  and  occupation,  and  while  conducting  his  barber 
shop  in  a  lawful  manner,  to  unlawful  and  unfair  competition,  to  the 
great  and  irreparable  injury  of  the  plaintiff,  in  this:  That  there  are 
many  persons,  for  whose  patronage  plaintiff  and  the  defendant  are  com- 
petitors, who  prefer,  as  a  matter  of  convenience,  to  give  all  of  their  pat- 
ronage to  and  become  regular  customers  of  a  barber  shop  which  is  acces- 
sible to  them,  and  wherein  they  can  have  tqnsorial  work  done  for  them 
on  Sunday,  and  who,  for  that  reason,  patronize  the  defendants  barber 
shop  in  preference  to  that  of  this  plaintiff,  and  for  whose  patronage  this 
plaintiff  is  by  the  defendant,  and  by  the  unlawful  manner  in  which 
the  defendant  is  pursuing  his  said  trade  and  occupation  and  conducting 
his  said  barber  shop,  deprived  of  the  opportunity  to  compete,  whereas 
if  the  defendant  pursued  his  said  trade  and  occupation  and  conducted 
his  said  barber  shop  in  a  lawful  manner,  as  does  this  plaintiff,  then  this 
plaintiff  would  have  an  opportunity  to  compete  with  the  defendant  for 
the  patronage  of  all  such  persons,  on  fair  and  equal  terms,  as  is  plain- 
tiff's lawful  right  to  do;  and  further,  in  this:  That  the  work  unlaw- 
fully done,  as  hereinbefore  alleged,  in  defendant's  barber  shop  on  each 
and  every  Sunday,  diminishes  to  that  extent  the  need  and  demand  for 
the  services  of  a  barber,  which  the  general  public  otherwise  would  have, 
on  the  other  days  of  the  week  upon  which  said  work  can  lawfully  be 
done,  and  thus  this  plaintiff  is  by  the  defendant  and  by  the  unlawful 
manner  in  which  the  defendant  is  pursuing  his  said  trade  and  occupa- 
tion, and  by  the  unlawful  manner  in  which  the  defendant  is  conducting 
his  said  barber  shop,  as  hereinbefore  alleged,  deprived  of  the  oppor- 
tunity to  compete,  on  fair  and  equal  terms,  with  the  defendant,  for  such 
portion  of  the  patronage  of  the  general  public  as  is  secured  by  the  de- 
fendant by  keeping  his  said  barber  shop  open  on  Sunday,  as  hereinbe- 
fore alleged,  whereby  this  plaintiff  is  by  the  defendant  and  by  the  un- 
lawful manner  in  which  said  defendant  is  pursuing  his  said  trade  and 
occupation,  and  is  conducting  his  said  barber  shop,  deprived  of  the  fun- 
damental right  and  privilege  which  this  plaintiff  is  entitled  to  and  ought 
to  enjoy  as  a  lawabiding  citizen,  of  competing  for  and  receiving  in  and 
for  plaintiff's  said  .barber  shop,  a  fair,  just  and  legitimate  portion  of  the 
public  patronage. 

"That  defendant  well  knows  that  plaintiff  is  pursuing  his  said  trade 
and  occupation  in  a  lawful  manner,  and  conducts  his  barber  shop  in  a 
lawful  manner,  and  that  the  plaintiff  does  not  himself,  nor  does  he  re- 
quire or  permit  any  of  his  workmen,  employes,  or  apprentices  to  do  or 
perform  any  work  or  labor  in  his,  plaintiff's,  barber  shop,  on  any  Sun- 
day, and  that  defendant  well  knows  that  plaintiff  can  not  keep  his  said 
barber  shop  open  on  Sunday,  and  do  and  perform  labor  therein  for  the 
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general  public,  nor  can  he  force,  encourage  or  permit  his  workmen,  em- 
ployes, or  apprentices  so  to  do  without  violating  the  express  provisions 
of  said  article  196  of  the  Penal  Code  of  the  State  of  Texas,  and  that  the 
defendant,  so  well  knowing,  and  for  the  purpose  and  with  the  intention 
of  soliciting,  securing  and  enjoying  an  unfair  proportion  of  the  public 
patronage,  and  thereby  unlawfully  placing  this  plaintiff  at  a  disad- 
vantage in  competing  for  the  patronage  of  the  general  public,  and 
thereby  injuring  this  plaintiff  while  in  the  pursuit  of  his  said  trade  and 
occupation,  and  while  conducting  his  said  barber  shop  in  a  lawful  man- , 
ner,  and  thereby  depriving  this  plaintiff  of  his  just  and  fair  proportion 
of  the  patronage  of  the  general  public,  and  of  the  rem\meration  and 
compensation  which  would  and  ought  to  flow  to  the  plaintiff  therefrom, 
he,  the  said  defendant,  does,  as  hereinbefore  alleged,  in  violation  of  and 
in  defiance  of  said  article  196  of  the  Penal  Code  of  the  State  of  Texas, 
keep  his  said  barber  shop  open  on  each  and  every  Sunday,  and  intends 
to  continue  so  to  do,  and  does  himself  do  and  perform  labor  as  a  barber 
for  the  general  public,  and,  as  proprietor  of  said  barber  shop,  does  per- 
mit and  encourage  his,  the  said  defendant's  workmeli,  employes,  and 
apprentices  to  do  and  perform  labor  for  the  general  public  on  each  and 
every  Sunday,  and  intends  to  continue  so  to  do,  to  this  plaintiffs  great 
and  irreparable  injury  and  damage. 

"That  plaintiff  is  entirely  without  any  remedy  at  law  to  protect  him- 
self against  the  unfair  and  unlawful  competition  to  which  he  is  sub- 
jected by  the  defendant  and  by  the  unlawful  manner  in  which  the  said 
defendant  is  pursuing  his  said  trade  and  occupation,  and  conducting  hia 
said  barber  shop,  as  hereinbefore  alleged." 

There  is  in  the  petition  no  allegation  that  property  rights  of  appel- 
lant have  been  invaded,  and  it  is  apparent  that  the  design  is  to  restrain 
the  violation  of  a  penal  statute  because  such  infraction  of  law  is  sup- 
posed to  give  the  violator  some  advantage  over  appellant  iii  the  occupa- 
tion followed  by  each  of  them.  It  is  an  attempt  to  secure  the  aid  of 
a  court  of  equity  to  restrain  a  violation  of  a  criminal  law,  not  because 
the  violator  has  invaded  the  property  rights  of  complainant,  but  because 
such  a  violation  will  give  the  criminal  an  advantage  over  his  competitor 
in  business.  We  do  not  think  a  court  of  equity  can  lend  its  aid  in  any 
such  case. 

The  case  of  Vegelahn  v.  Gunther,  35  Law.  Rep.  Ann.,  722,  was  one  in 
which  strikers  were  interfering  with  the  business  of  another  by  placing 
a  patrol  near  his  place  of  business,  and  a  majority  of  the  court  held  that 
such  acts  could  be  restrained  by  injunction.  The  court  said:  "It  is 
true  ordinarily  a  court  of  equity  will  decline  to  issue  an  injunction  to 
restrain  the  commission  of  a  crime ;  but  a  continuing  injury  to  property 
or  business  may  be  enjoined,  although  it  may  also  be  punishable  as  a 
nuisance  or  other  crime.''  That  case  has  carried  "government  by  in- 
junction" as  far  perhaps  as  any  ever  delivered  in  the  United  States  by 
a  State  court,  and  met  with  vigorous  dissent  from  two  of  the  judges, 
one  of  whom.  Judge  Holmes,  has  since  been  transferred  to  the  Supreme 
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Court  of  the  United  States.  That  ease,  however,  does  not  go  to  the 
extent  demanded  in  this  case,  for  the  crime  in  that  case  was  aimed 
directly  at  the  business  of  the  complainant,  while  in  this  it  is  a  viola- 
tion of  law  that  affects  alike  all  barbers  in  San  Antonio,  if  not  the  gen- 
eral public.  The  allegations  in  the  petition  indicate  that  appellee  was 
not  directing  his  efforts  towards  injury  of  appellant,  but  to  the  acquisi- 
tion of  money,  and  his  method  of  obtaining  it  did  not  interfere  with 
any  property  rights  of  appellant. 

The  case  of  People  v.  District  Court  (Colo.),  58  Pac.  Rep.,  604,  pre- 
sents more  similarity  to  this  case  than  any  that  has  come  under  our 
observation.  In  that  case  an  injunction  was  applied  for  to  restrain  the 
operation  of  gambling  houses  in  the  city  of  Leadville,  said  gambling 
being  in  violation  of  the  penal  statutes  of  the  State.  The  petitioner 
alleged  that  the  gambling  was  carried  on  in  close  proximity  to  her  prop? 
erty,  and  injured  her  property,  as  well  as  that  of  the  general  public. 
She  further  alleged  that  the  sheriff,  district  attorney,  police  and  other 
city  officers  refuse  to  interfere  with  the  gambling.  The  court  denied 
the  injunction. 

In  the  case  of  State  v.  Patterson,  14  Texas  Civ.  App.,  465,  the  rule  is 
clearly  stated  which  must  conclude  appellant  in  this  case.  In  that  case 
it  is  said:  ^It  is  only  when  property  or  civil  rights  are  involved,  and 
an  irreparable  injury  to  such  rights  is  threatened  or  is  about  to  be  com- 
mitted, for  which  no  adequate  remedy  exists  at  law,  that  courts  of  equity 
will  interfere  by  injunction  for  the  purpose  of  protecting  such  rights. 
The  injury  threatened  to  such  rights  may,  if  committed,  constitute  a 
crime,  and  subject  its  perpetrator  to  punishment  under  the  criminal 
law;  yet,  as  his  punishment  would  furnish  him  whose  property  or  civil 
rights  have  been  irreparably  injured  by  the  acts  constituting  the  offense 
no  compensation  for  such  injury,  courts  of  equity  will  interfere  to  pre- 
vent such  an  injury,  notwithstanding  the  commission  would  constitute 
a  criminal  offense,  not  because  it  would  be  a  crime,  but  because  the 
injury  to  such  rights  would  be  irreparable." 

No  right  of  property  or  of  business  has  been  invaded  in  this  case,  but 
the  petition  is  at  most  a  complaint  that  appellee  is  enticing  away  the 
customers  of  appellant  by  violating  the  laws  of  the  State. 

Article  196  of  the  Penal  Code  provides  for  the  punishment  of  per- 
sons who  labor  on  Sunday,  or  who  compel  their  employes  to  work  on 
Sunday,  and  if  it  were  enforced,  as  it  should  be  by  law-abiding  citizens, 
will  close  barber  shops  or  any  other  places  of  business  against  which 
its  provisions  are  directed.  That  law  will  give  adequate  protection  to 
appellant  against  the  criminal  acts  of  which  complaint  is  made,  if  prop- 
erly enforced,  and  appellant  is  in  no  position  to  claim  fhe  assistance  of 
a  court  of  equity  so  long  as  that  relief  is  held  out  to  him  in  a  court  of 
law.    Beach  on  Inj.,  sec.  26^ 

The  judgment  is  aifirmed. 

Affirmed. 
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ON  MOTION  FOR  REHEARING. 


The  last  paragraph,  in  regard  to  article  196  of  the  Penal  Code  being 
an  adequate  remedy  for  appellant,  may  be  misleading  and  is  unnecessary 
to  a  proper  disposition  of  this  case,  and  is  therefore  withdrawn  from  the 
opinion.    The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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W.  S.  BiRDWELL  V.  D.  C.  Burleson  et  al. 
Decided  December  17,  1002. 

1.— Homestead— Title  Merely  Possessory. 

Property  rightfully  and  peaceably  held  in  possession  and  occupied  as  the 
home  of  the  family,  should  be  held  exempt  from  forced  sale,  though  that  pos- 
session be  merely  permissive. 

S.— Same— Case  Stated. 

A  husband  occupying,  with  his  minor  children,  a  homestead  on  property  of 
his  deceased  wife,  and  having  inherited  from  one  of  the  children,  on  its  death,  a 
small,  undivided  interest  in  the  land,  temporarily  removed  therefrom  to  educate 
the  children;  afterwards  the  land  was  partitioned,  the  residence  tract  being  set 
aside  to  one  of  the  children;  they  having  no  guardian,  he  rented  out  the  land  and 
used  the  proceeds  for  the  support  of  himself  and  family,  intending  to  return 
with  them  and  live  in  the  home;  afterwards  he  inherited  half  the  tract  of  an- 
other child,  who  died.  Held,  that  his  interest  in  this  and  in  the  tract  partitioned 
to  him  were  protected  from  levy  and  sale  on  execution  against  him. 

S>— Homestead— Assignable  Interest. 

The  interest  of  one  claiming  the  homestead  exemption  need  not  be  such  as 
is  capable  of-^assignment. 

Appeal  from  the  District  Court  of  Hays.  Tried  below  before  Hon. 
L.  W.  Moore. 

Will  0.  Barter  and  P.  N.  Springer,  for  appellant. 

O.  T.  Brown,  for  appellees. 

STREETMAN,  Associate  Justice. — Appellant  brought  this  suit 
to  recover  one  tract  of  20  83-100  acres  of  land,  and  an  undivided  half 
interest  in  a  tract  of  32  3-4  acres.  Upon  trial,  without  a  jury,  the  Dis- 
trict Court  rendered  judgment  for  appellee. 

We  find  the  facts  necessary  to  a  decision  of  the  case,  as  follows : 

The  land  in  controversy  was  part  of  a  tract  of  236  acres,  formerly 
owned  by  Martha  J.  Weir.  Mrs.  Weir  by  her  will  gave  the  236  acres 
to  her  daughter,  Louisa  Burleson,  wife  of  appellee,  for  her  life,  with 
remainder  to  her  children,  in  equal  shares.  Mrs.  Louisa  Burleson  died 
March  18th,  1894,  and  left  surviving  her  husband  (appellee)  and  eight 
children:  Cornelia,  Joseph,  Sallie,  Martha  J.,  Stephen,  Lou,  Lizzie, 
and  Mary. 

Prior  to  the  death  of  Louisa  Burleson,  she  and  her  husband  and  chil- 
dren resided  on  said  tract  of  236  acres,  using  the  entire  tract  as  a  home- 
stead. After  her  death,  appellee  and  the  children  continued  to  occupy 
and  use  the  tract  in  the  same  manner. 

In  July,  1894,  Joseph  Burleson  died,  unmarried,  intestate  and  with- 
out issue,  and  appellee  inherited  from  him  an  undivided  one-sixteenth 
of  said  236  acres.  In  October,  1894,  appellee,  with  his  minor  children, 
moved  to  the  town  of  Buda,  about  2  1-2  miles  from  the  land  for  the 
purpose  of  sending  the  children  to  school. 
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31  acres 
Armstrong  Minors. 


31  acres 
Cornelia  A.  Cole. 


31  acres 
Martha  J.  Burleson. 


31  acres 
Stephen   M.   Burleson. 


32  3-4  acres 
Lou  Burleson. 


Up  to  this  time  all  of  the  interests  were  undivided,  but  in  1896,  some 
of  the  elder  children  threatened  to  sue  for  partition,  and  appellee 
caused  a  partition  suit  to  be  instituted  in  the  name  of  Martha  J.  Burle- 
son; and  on  September  23,  1896,  a  decree  was  rendered,  making  parti- 
tion of  the  land.  It  was  divided  into  eight  lots  or  tracts,  and  allotted 
to  the  several  owners  in  the  manner  shown  by  the  following  sketch: 

By  this  decree  lot  No.  8,  containing 
20  83-100  acres,  was  set  apart  to  appellee, 
and  he  was  divested  of  all  right,  title  and 
interest  in  the  remainder  of  the  236  acres. 
The  dwelling  house  and  all  outhouses  were 
situated  on  lot  No.  6,  which  was  set  apart 
to  Mary  Burleson,  the  youngest  child.  Ste- 
phen, Lou,  Mary,  and  Lizzie  were  at  that 
time  minors,  and  their  father  D.  C.  Burleson 
continued  to  rent  their  parts  and  his  to- 
gether, and  used  the  rents  for  the  support 
of  the  family. 

On  December  28, 1896,  Lou  Burleson  died, 
unmarried,  intestate,  and  without  issue,  and 
appellee  inherited?  from  her  an  undivided 
half  interest  in  lot  5.  Appellee  continued  to 
live  with  the  remaining  minor  children  at 
Buda  until  the  trial  of  this  case.  He  con- 
tinued to  exercise  the  control  and  manage- 
ment of  their  part  of  the  land,  renting  it 
together  with  his  own,  and  using  the  rents 
all  alike  for  the  support  of  the  family.  It 
was  his  intention  all  the  time  when  he  had 
finished  sending  the  children  to  school,  to 
return  to  the  farm  and  live  in  the  house  on 
lot  6,  using  the  other  tracts  in  connection  with  it  as  a  homestead  for  the 
family.  If  the  children  should  marry  and  he  could  no  longer  live  in  the 
house  on  lot  6,  it  was  his  intention  to  exchange  his  part  of  lot  5  for  land 
adjoining  lot  8,  and  live  there.  At  the  time  of  the  partition,^ parts  of 
lots  5  and  8  were  in  cultivation.  After  that  no  further  improvement 
was  made  on  either  lot. 

The  children  have  never  had  a  guardian  of  their  persons  or  estates. 
Appellee  never  acquired  any  other  homestead. 

On  December  3,  1897,  D.  M.  Reagan  obtained  a  judgment  in  a  justice 
court  in  Hays  County  against  D.  C.  Burleson  for  $72.    On  December  14, 

1897,  an  abstract  of  said  judgment  was  duly  recorded  and  indexed  in 
Hays  County.  May  6,  1898,  an  execution  was  issued  on  said  judgment, 
which  was  levied  on  lot  8,  and  an  undivided  half  of  lot  5,  and  on  June  7, 

1898,  said  lot  8  and  half  of  lot  5  were  regularly  sold  under  said  execu- 
tion to  appellant  W.  S.  Birdwell  for  $25,  and  a  proper  conveyance  of  said 
land  was  executed  and  delivered  to  him  by  the  sheriff. 


Dwelling 

25  1-2  acres 

Mary  Burleson. 


32  3-4  acres 
Lizzie  Burleson. 


20  83-100  acres 
D.  C.  Burleson. 
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Upon  these  facts  the  District-  Court  rendered  judgment  for  appellee. 
There  are  no  findings  of  fact  or  law  in  the  record,  but  the  judgment 
necessarily  involves  the  finding  that  both  tracts  of  land  were  exempt  as 
homestead,  and  the  only  question  presented  on  this  appeal  is  whether 
such  finding  was  warranted  by  the  facts. 

Appellant  contends  that  whatever  homestead  rights  appellee  had  in  the 
236  acres  prior  to  the  partition  were,  by  that  decree,  limited  to  the  tract 
allotted  to  him,  and  designated  as  lot  8 ;  and  that  decree,  together  with 
his  removal  to  the  town  of  Buda,  operated  as  an  abandonment  of  all  the 
r^t  of  the  tract.  He  maintains  that  the  undivided  half  interest  in  lot 
5,  being  acquired  afterwards,  while  appellee  was  not  residing  on  the  tract, 
and  there  being  no  evidence  of  acts  of  preparation  to  use  it  as  a  home- 
stead, it  never  became  impressed  with  the  homestead  character. 

As  to  lot  8,  it  is  insisted  that  by  the  decree  and  the  removal  of  appellee, 
he  had  divested  himself  of  all  interest  in  lot  6,  on  which  the  dwelling 
was  situated,  and  as  there  was  no  dwelling  on  lot  8  or  lot  6,  and  appellee 
did  not  intend  to  build  a  dwelling  on  either  of  said  lots,  his  intention  to 
return  and  occupy  the  house  on  lot  6,  if  permitted  to  do  so,  was  not  suffi- 
cient to  preserve  the  homestead  character  of  lot  8. 

Appellant  relies  upon  the  case  of  Franklin  v.  Coffee,  18  Texas,  413, 
and  others  which  hold  that  it  is  not  two  hundred  acres  of  land  belonging 
to  the  head  of  the  family  which  is  exempt,  but  the  homestead,  and  that 
there  must  be  a  homestead  over  which  the  Constitution  may  throw  its 
shield,  and  not  land,  merely,  upon  which  the  owner  may  or  may  not  put 
his  cabin,  mansion,  or  improvements. 

As  bearing  more  particularly  on  the  interest  in  lot  6,  appellant  cites 
the  case  of  Brooks  v.  Chatham,  57  Texas,  31,  and  others,  which  hold  that 
where  land  is  acquired,  a  mere  intention  on  the  part  of  the  owner  is  not 
sufiicient  to  make  it  his  homestead,  but  that  such  intention  must  be  evi- 
denced by  acts  of  preparation  to  use  it  as  a  hoemstead. 

If  we  should  agree  that  the  facts  showed  a  complete  abandonment  of 
lot  6,  upon  which  the  dwelling  and  outhouses  were  situated,  so  that  ap- 
pellee could  have  no  homestead  rights  in  it,  then  these  questions  would 
become  important  in  the  decision  of  the  case.  It  therefore  becomes  neces- 
sary to  determine  the  nature  and  extent  of  appellee^s  rights  at  the  time 
of  the  levy  and  sale  in  lots  6  and  5.  It  can  not  be  doubted  that,  prior  to 
his  removal  from  the  premises  and  before  the  partition,  he  had  an  un- 
divided interest  in  the  whole  236  acres,  and  that  this  was  exempt  as  a 
homestead  (Luhn  v.  Stone,  65  Texas,  439;  Clements  v.  Lacy,  51  Texas, 
639)  ;  nor  can  it  be  claimed  that  his  removal  to  the  neighboring  village 
to  educate  his  children,  with  the  intention  of  returning  to  occupy  the 
place,  operated  as  an  abandonment.  Thomas  v.  Williams,  50  Texas,  269 ; 
Aultman  v.  Allen,  12  Texas  Civ.  App.,  227. 

The  decree  of  partition  giving  him  lot  8  as  his  entire  share  and  divest- 
ing him  of  all  title  and  interest  in  the  remainder,  presents  the  serious 
question.    After  this  decree,  what  were  his  rights,  as  far  as  lots  5  and  6 
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were  concerned?  They  became  the  property  of  his  two  minor  children, 
who  were  part  of  his  family,  and  who  had  no  guardian  of  their  persons 
or  estates.  As  their  father  and  natural  guardian,  he  took  the  actual  man- 
agement and  control  of  the  premises,  rented  them  out  together  with  hia 
own  lot,  and  used  the  proceeds  as  a  fund  for  the  support  of  the  family. 
By  his  tenants,  he  was  thus  in  actual  possession  and  control  of  the  prem- 
ises. We  do  not  see  that  his  position  was  in  any  respect  diflferent  from 
what  it  would  have  been  had  he  never  removed  from  the  premises,  but 
continued  to  reside  there  and  partition  had  been  made  during  such  resi- 
dence. 

The  question  thus  presented  has  not  been  decided  by  the  courts  of  our 
State,  so  far  as  our  investigation  has  discovered.  Briefly  stated,  the  ques- 
tion is,  whether  a  father,  residing  with  his  minor  children  upon  land, 
the  legal  title  to  which  is  entirely  in  the  children,  and  managing  and 
controlling  such  land  and  using  the  proceeds  for  the  support  of  himself 
and  the  family,  has  such  interest  in  the  land  as  will  form  the  basis  of  a 
homestead  exemption. 

It  is  true  that  he  has  no  legal  title  to  the  land.  If  some  one  else  were 
appointed  guardian,  he  could  be  entirely  ousted  from  the  occupancy  of 
the  premises.  Yet,  he  is  in  possession,  and  his  possession  is  in  nowise 
unlawful  or  wrongful.  On  the  other  hand,  it  is  just  what  we  should  ex- 
pect a  father,  under  the  circumstances,  to  do.  He  can  not  be  said  to  be 
an  intruder  or  bare  trespasser.  We  think  it  must  be  conceded,  .under  such 
circumstances,  that  he  is  in  actual,  peaceable  and  lawful  possession  of 
the  premises.  Assuming  that  he  occupies  this  relation  to  the  property, 
while  there  are  no  decisions  of  our  own  State  upon  the  question,  the 
courts  of  other  States  have  directly  passed  upon  it. 
.  The  statutes  of  Mississippi  exempt  from  forced  sale  the  homestead 
"owned  and  occupied  as  a  residence,"  not  to  exceed  eighty  acres. 

In  the  case  of  King  v.  Sturges,  56  Mississippi,  606,  the  plaintiflf  in 
error  claimed  that  a  forty-acre  tract  which  had  been  sold  under  execution 
was  exempt  as  homestead.  There  was  no  house  on  it,  but  he  dwelt  in  a 
house  built  on  high  land  belonging  to  the  railroad  company,  immediately 
adjoining  it;  and  this  house  was  distant  from  his  own  line  less  than 
three  hundred  yards.  This  was  the  condition  of  affairs  when  he  pur- 
chased, and  his  vendor  had  built  the  house  and  so  occupied  it  and  the 
land  for  several  years  previous  to  his  purchase.  He  was  a  man  of  family, 
owned  no  other  land  than  this,  and  cultivated  and  derived  his  subsistence 
from  it.  In  determining  whether  it  was  exempt  or  not.  Associate  Jus- 
tice Chalmers,  of  the  Supreme  Court,  says:  "Eighty  acres  are  by  law 
exempt,  provided  they  are  actually  occupied  as  a  homestead.  In  this  in- 
stance, if  we  connect  with  his  own  tract  the  railroad  land  occupied  by 
him,  he  will  still  have  less  than  eighty  acres.  What  the  nature  of  his 
tenure  of  the  railroad  land  is,  does  not  appear,  nor  is  it  perhaps  material, 
since  any  right  in  the  land  actually  occupied  as  a  homestead  will  support 
a  claim  to  exemption.  In  this  instance  the  occupancy  seems  to  have 
continued  for  several  years,  and  to  have  heen  acquired  with  the  title  to 
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the  forty-acre  tract.  We  must  conclude  that  it  is  permissive  on  the  part 
of  the  railroad  company,  and  constitutes  at  least  a  tenancy  at  will ;  so 
that  plaintiff  in  error  may  be  regarded  as  actually  occupying  as  a  home- 
stead a  tract  in  solido  of  eighty  acres  or  less,  as  to  a  portion  of  which  he 
is  owner  in  fee,  and  as  to  the  remainder,  a  tenant  at  will,  or  perhaps  from 
year  to  year.  Inasmuch  as  any  interest  or  tenure,  save  that  of  a  mere 
intruder  or  trespasser,  will  support  a  right  of  exemption,  we  conclude  that 
plaintiff  in  error  was,  within  the  meaning  of  the  statute,  in  such  actual 
possession  of  the  locus  in  quo  as  to  constitute  it  his  homestead.'' 

In  Pendleton  v.  Hooper,  87  Ga.,  108,  Chief  Justice  Bleckley,  in  deliv- 
ering the  opinion  of  the  Supreme  Court  upon  almost  the  precise  question 
under  investigation,  said : 

"The  premises  in  controversy  consist  of  six  acres.  Hooper  was  in  pos- 
session when  the  judgment  against  him  was  rendered,  and  has  remained 
in  possession  ever  since.  He  parted  with  the  paper  title  by  a  voluntary 
conveyance  made  to  several  persons,  some  of  them  minors,  on  the  day 
the  judgment  was  rendered,  and  at  an  hour  subsequent  to  its  rendition. 
The  lien  of  the  judgment  was  made  neither  better  nor  worse  by  this  con- 
veyance. Had  he  parted  also  with  possession  and  never  resumed  the 
same,  his  ownership  of  the  property  would  have  been  at  an  end;  but  as 
he  retained  possession,  he  is  still  the  owner  against  all  the  world,  except 
his  donees.  They  may  choose  never  to  disturb  him  or  assert  any  title 
against  him.  That  possession  of  land  imports  ownership,  is  familiar  law. 
(Citing  2  Black.  Com.,  196;  English  v.  Eegister,  7  Ga.,  391.)  Naked 
possession  is  the  lowest  and  most  imperfect  degree  of  title,  but  it  is  never- 
theless enough  to  hold  off  creditors,  where  exemption  is  claimed  under 
section  2040  of  the  code,  and  where  the  terms  prescribed  in  section  2041 
are  complied  with.  Here  there  was  a  compliance  with  these  terms  pend- 
ing the  levy,  and  whilst  Hooper  was  in  possession. 

'T^t  is  not  disputed  that  he  was  the  head  of  a  family,  or  that  he  would 
be  entitled  to  the  exemption  if  he  had  not  divested  himself  of  all  title 
except  possession.  But  he  retained  the  very  thing  which  the  law  of  ex- 
emption is  solicitous  to  protect.  It  cares  not  how  little  the  debtor  may 
have,  so  long  as  he  remains  in  its  actual  enjoyment.  The  exempt  land 
is  *for  the  use  and  benefit  of  the  family  of  the  debtor/  so  says  the  code. 
The  exemption  does  not  depend  on  the  quality  or  duration  of  the  estate 
which  the  debtor  has  in  the  land.  A  tenancy  at  will  or  at  sufferance  will 
protect  it  from  levy  and  sale  as  his  property,  equally  with  an  estate  in  fee 
simple.  The  exemption  attached  to  the  land,  not  merely  to  his  estate  in 
it.  Our  exemption  laws  do  not  cut  up  exempt  property  into  divers  es-r 
tates,  but  protect  the  physical  thing  as  a  whole  from  levy  and  sale,  so  long 
as  the  exemption  continues.  *  *  *  Even  were  he  a  trespasser  rela- 
tively to  his  donees,  he  would,  whilst  in  possession,  be  owner  relatively  to 
his  creditors." 

Quotations  might  be  multiplied  from  other  courts  to  show  that  mere 
possession  of  land  with  no  greater  title  is  sufficient  interest  to  support 
the  homestead  exemption.     The  question  is  discussed  in  the  following 
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cases,  in  addition  to  those  above  mentioned :  Watson  v.  Saxor,  102  111., 
685 ;  Hogan  v.  Mannus,  23  Kan.,  551 ;  McGrath  v.  Sinclair,  55  Miss.,  89. 

As  we  have  stated  above,  our  courts  have  not  been  called  on  tp  decide 
whether  mere  possession,  without  other  title,  will  support  the  homestead 
exemption. 

In  Wahrmund  v.  Merritt,  60  Texas,  24,  it  is  said  that  one  occupying 
land  only  as  a  tenant  could  not  claim  the  homestead  exemption,  but  in 
that  case  the  right  was  attempted  to  be  asserted  against  the  landlord. 

In  Williams  v.  Withered,  37  Texas,  130,  it  is  said  that  a  mere  tenant 
at  will  could  not  claim  a  homestead  in  the  land  occupied  by  him,  but  even 
if  this  decision  is  to  be  taken  as  authority,  the  question  does  not  seem 
to  have  been  necessary  to  the  determination  of  that  case,  as  the  parties 
appear  to  have  really  acquired  homestead  rights  in  other  property. 

A  question  very  similar  to  this  was  suggested  but  not  answered  by 
Chief  Justice  James,  of  the  Court  of  Civil  Appeals,  Fourth  District,  in 
•Anderson  v.  Carter,  5  Texas  Ct.  Rep.,  501. 

While  some  expressions  of  the  Court  of  Civil  Appeals  in  Hampton  v. 
Gilliland,  23  Texas  Civ.  App.,  87,  might  indicate  that  the  court  did  not 
believe  a  tenancy  at  will  would  support  the  homestead  exemption,  yet 
in  that  case  the  homestead  right  was  not  asserted  against  creditors,  but 
was  claimed  by  a  surviving  wife  against  other  heirs. 

These  cases  indicate  more  strongly  than  any  others  we  have  examined 
a  leaning  against  the  homestead  claim  based  upon  mere  possession.  On 
the  other  hand,  the  benefit  of  the  exemption  has  been  extended  by  our 
courts  to  various  cases  which  in  principle,  so  far  as  we  can  see,  are  not 
different  from  this  case. 

In  Cullers  v.  James,  66  Texas,  494,  a  house  was  held  exempt  as  the 
home  of.  the  family  or  place  of  business,  although  the  owner  had  no  in- 
terest or  estate  in  the  land  on  which  it  stood.  It  i^  said :  "If  he  occupies 
it  with  his  family,  it  is  their  home.  He  may  be  compelled  to  move  it 
from  one  lot  to  another,  as  fast  as  legal  process  can  oust  him ;  still,  though 
ambulatory,  unsatisfactory,  and  in  all  its  appointments  mean;  though  it 
advertises  the  thriftless  poverty  of  its  proprietors  and  is  a.  caricature  of 
the  princely  possibility  of  the  exemption  laws,  it  is  the  home  of  a  family, 
and  is  embraced  in  the  spirit  and  purpose,  if  not  the  letter  of  the  Con- 
stitution."   See  also  Luck  v.  Zapp,  1  Texas  Civ.  App.,  528. 

It  has  been  held  that  a  homestead  may  exist  in  an  estate  for  life  (Sil- 
verman V.  Landrum,  56  S.  W.  Hep.,  107),  a  leasehold  interest  (Wheatley 
v.  Griffin,  60  Texas,  209;  Phillips  v.  Warner,  16  S.  W.  Rep.,  423;  Brew- 
ing Association  v.  Smith,  26  S.  W.  Rep.,  94;  Moore  v.  Greer,  5  Texas 
Ct.  Rep.,  482),  or  an  equitable  interest  (Lee  v.  Wilbourne,  71  Texas, 
500). 

Bearing  in  mind  the  liberal  policy  which  should  prevail  in  the  con- 
struction of  our  exemption  laws,  we  believe  that  where  property  is  right- 
fully and  peaceably  held  in  possession,  and  occupied  as  the  home  of  the 
family,  it  should  be  ofempt  from  forced  sale,  even  though  that  posses- 
sion be  merely  permissive. 
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We  therefore  conclude  that,  after  the  partition  of  the  236  acres,  ap- 
pellee D.  C.  Burleson,  under  the  facts,  had  such  possession  of  lot  6,  on 
which  the  dwelling  was  situated,  and  also  of  lot  5,  set  apart  to  Lou  Burle- 
son, as,  considered  in  connection  with  the  former  use  of  the  premises, 
and  his  future  intentions,  made  it,  in  law,  his  homestead.  Having,  there- 
fore, such  interest  in  the  dwelling  as  would  authorize  him  to  claim  it  as 
a  home,  it  follows  that  he  could  claim  lot  8  set  apart  to  him,  as  land  ad- 
jacent to  the  dwelling  and  used  for  homestead  purposes. 

It  also  follows  that,  having  already  an  interest  in  lot  5  sufficient  to 
make  it  a  homestead,  the  exemption  would  not  be  defeated  but  rather 
strengthened  by  his  inheritance  of  an  undivided  half  interest  in  this  lot 
upon  the  death  of  his  daughter,  Lou  Burleson. 

We  therefore  conclude  that  there  was  no  error  of  the  lower  court  in 
holding  both  tracts  in  controversy  exempt  as  homestead,  and  the  judg- 
ment of  the  District  Court  is  afl&rmed. 

Afjp,rmed. 

OPINION  ON  MOTION  FOR  REHEARING. 

Appellant  has  filed  a  motion  for  rehearing,  supported  by  a  very  able 
argument.  The  principal  proposition  contended  for  in  the  motion  and 
argument  is  that  a  homestead,  under  the  Constitution  and  laws  of  Texas, 
can  not  exist  in  favor  of  one  who  does  not  own  some  assignable  interest 
in  the  land.  As  the  principal  reason  for  this  proposition,  it  is  in- 
sisted that  without  such  assignable  interest  a  creditor  who  levied  upon 
the  homestead  could  acquire  nothing  by  his  execution  sale,  and  there 
could  be  no  reason  for  protecting  from  forced  sale  an  estate  which 
needed  no  protection.  The  conclusion  that  we  are  asked  to  deduce 
from  these  propositions  is,  that  a  homestead  can  not  exist  based  upon  a 
mere  possession  of  land,  whether  under  a  tenancy  at  will,  or  by  suffer- 
ance or  otherwise,  without  some  legal  title. 

It  is  not  to  be  denied  that  this  line  of  reasoning  has  been  followed 
by  some  courts;  and  there  are  expressions  in  some  of  the  opinions  of 
our  courts  of  civil  appeals  which  indicate  similar  views.  See  Roberts 
V.  Trout,  35  S.  W.  Rep.,  323;  Hampton  v.  Gilliland,  23  Texas  Civ. 
App.,  87;  Loessin  v.  Washington,  23  Texas  Civ.  App.,  515.  But  we 
do  not  believe  the  decision  of  the  question  involved  in  this  case  was 
necessary  to  a  determination  of  any  of  the  cases  cited;  and  if  so,  we 
are  unable  to  agree  that  in  a  contest  with  a  creditor,  it  is  necessary  that 
the  debtor  should  own  an  assignable  interest  in  the  land  in  order  to 
assert  homestead  rights. 

If  we  are  to  follow  the  decisions  of  our  Supreme  Court,  the  contrary 
conclusion  is  inevitable.  Numerous  decisions  are  to  the  effect  that  a 
homestead  may  be  asserted  in  a  leasehold  estate  (60  Texas,  209;  16  S. 
W.  Rep.,  423;  26  S.  W.  Rep.,  94;  5  Texas  Ct.  Rep.,  482)  ;  and  we  think 
this  question  in  this  State  may  be  considered  as  settled.  Yet  it  is 
equally  well  settled  that  a  leasehold  estate,  under  our  law,  is  not  assign- 
able, and  can  not  be  sold  under  execution,  and  by  our  Supreme  Court 
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is  put  upon  exactly  the  same  footing,  with  respect  to  its  assignability, 
as  a  tenancy  by  sufferance  or  at  will.  Moser  v.  Tucker,  26  S.  W.  Eep., 
1044. 

It  is  also  decided  that  a  homestead  may  exist  in  a  house  situated 
upon  land  to  which  the  head  of  the  family  has  no  title  or  interest 
whatever,  and  that  it  is  embraced  in  the  spirit  and  purpose,  if  not  the 
letter,  of  the  Constitution.     Cullers  v.  James,  66  Texas,  494. 

An  examination  of  the  cases  which  uphold  a  homestead  interest  in 
leasehold  estates  and  the  authorities  upon  which  they  are  based,  disclose 
the  fact  that  it  is  not  simply  a  sale  of  the  homestead  estate  which  is 
inhibited  by  the  Constitution,  but. that  it  prohibits  any  interference  by 
judicial  process  with  the  possession  of  the  premises.  Upon  this  theory 
alone  can  the  decision  of  Judge  Gaines  in  Coates  v.  Caldwell,  71  Texas, 
22,  be  upheld,  and  the  decision  is  expressly  put  upon  that  basis.  In 
that  case  creditors  levied  upon  matured  crops  grown  upon  the  home- 
stead. They  were  no  longer  part  of  the  realty,  and  there  was  no  law 
exempting  them  from  forced  sale.  The  homestead  itself  was  not  sought 
to  be  subjected  to  execution.  But  the  execution  was  unlawful,  because 
its  enforcement  would  interfere  with  the  possession  of  the  homestead. 

It  follows  from  this  that  when  there  is  such  possession  of  premises  as 
would  be  interfered  with  by  the  enforcement  of  judicial  process,  the 
Constitution  will  protect  such  possession.  Upon -this  theojy  alone  can 
the  decisions  be  sustained  which  protect  from  forced  sale  crops,  either 
growing  or  matured,  upon  leased  premises;  and  from  this  proposition 
it  follows  that  whether  the  tenancy  be  for  a  term  of  months  or  years 
or  simply  at  will  or  sufferance,  if  there  be  an  actual,  peaceable,  rightful 
possession  of  the  premises  which  would  be  disturbed  by  the  execution 
of  judicial  process,  such  possession  is  sufficient  to  support  a  homestead 
exemption. 

For  example,  if  in  this  case  Burleson,  having  just  such  possession  and 
title  as  he  did,  instead  of  cultivating  the  farm  by  tenants,  had  planted  a 
crop  himself  for  the  support  of  himself  and  family,  and  appellant  had 
levied  upon  it,  we  think  it  can  hardly  be  doubted  that  he  could  have 
defeated  the  execution  because  it  interfered  with  his  possession  of  the 
homestead. 

We  are  thus  forced  to  tlie  conclusion  that  an  assignable  interest  in 
the  land  is  not  necessary  as  a  basis  for  homestead  rights ;  but,  as  held  in 
the  original  opinion,  the  exemption  may  be  asserted  by  one  who,  not 
being  an  intruder  or  trespasser,  is  in  the  actual,  peaceable  possession 
and  control  of  the  premises. 

It  is  urged  that  this  doctrine  must  lead  to  unreasonable  results,  in 
illustration  of  which  several  questions  are  suggested.  Among  others,  it 
is  asked  whether,  if  Burleson  should  remarry,  a  conveyance  by  himself 
and  wife  with  separate  acknowledgment  would  be  necessary  to  divest 
him  of  his  homestead  estate.  Certainly  not.  The  Constitution  and 
statutes  provide  that  a  sale  and  conveyance  of  the  homestead  must  be 
made  by  the  husband  and  wife;  but  they  do  not  provide  that  a  home- 


BntDWEUi  V.  Burleson.  39 

etead  may  not  exist  in  property  for  which  no  written  conveyance  is  nec- 
essary, as  a  leasehold  for  less  than  twelve  months,  or  a  house  which  is 
really  personal  properly,  as  in  Cullers  v.  James  (cited  above) ;  and  in 
such  case  no  written  conveyance  by  husband  and  wife  can  be  required. 
So  where  land  is  simply  held  by  sufferance  or  at  will,  the  possession 
may  be  terminated  by  tiie  owner  of  the  property  or  by  the  act  of  the 
tenant  in  moving  off  the  premises.  They  have  no  interest  that  could 
be  assigned,  and,  of  course,  no  conveyance  by  either  husband  or  wife 
would  be  necessary  to  divest  them  of  their  possession;  but  it  by  no 
means  follows  that  they  can  not,  so  long  as  they  remain  in  possession, 
assert  their  homestead  rights. 

All  the  other  questions  suggested  are  really  involved  in  the  one  in- 
quiry, whether  an  assignable  interest  is  necessary  to  support  the  home- 
stead exemption.  In  view  of  the  decisions  in  our  State,  as  well  as  the 
policy  which  has  prevailed  and  ought  to  prevail  in  the  construction  of 
our  Constitution  and  laws  upon  this  subject,  we  are  imable  to  reach  any 
other  conclusion  than  that  announced  in  our  original  opinion. 

The  motion  for  rehearing  is  therefore  overruled. 

Overruled. 

Opinion  delivered  March  4,  1903. 

Writ  of  error  refused. 
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Galveston,  Habrisburg  &  San  Antonio  Railway  Co.  v. 
J.  M.  Chittim. 

Decided  December  17,  1902. 

1.— Railway  Company— Fires  from  Engine— Biirden  of  Proof. 

Where  in  the  petition  in  an  action  against  a  railway  company  for  damages 
caused  by  fire  set  from  defendant's  engines,  the  negligence  charged  was  in  the 
construction  and  operation  of  the  engine,  overloading  the  train,  use  of  improper 
fuel,  and  leaving  weeds  on  the  right  of  way,  as  well  as  in  not  having  proper 
spark  arresters,  an  instruction  that  "if  the  plaintiff  has  shown  by  a  preponder- 
ance of  the  evidence  that  the  fire  originated  from  sparks  from  one  of  defend- 
ant's locomotives,  then  the  burden  rests  on  the  defendant  to  show  that  the  es- 
cape of  such  sparks  was  not  due  to  negligence  on  its  part,"  was  erroneous,  since 
this  shifted  the  whole  burden  of  proof  on  to  the  defendant,  in  relation  to  all 
the  matters  of  negligence  alleged. 

2. — Same — Ordinary  Diligence— Putting  Out  Fire. 

Where  grass  was  set  on  fire  by  sparks  from  an  engine,  it  was  not  negligenoe 
for  the  train  crew  to  fail  to  leave  the  train  and  extinguish  the  fire,  although  the 
diligence  required  of  a  railway  company  under  such  state  of  facts  is  the  same 
as  would  be  required  of  an  ordinarily  prudent  man  imder  like  circumstances. 

8. — Same— Measure  of  Damages— Value  of  Grass. 

For  the  destruction  of  grass  by  fire  the  measure  of  damages  is  its  reason- 
able market  value  at  the  time  of  its  destruction,  and  if  it  had  no  market  value, 
then  its  value  in  view  of  the  use  to  which  it  was  to  be  put. 

4. — Same— Injury  to  Soil— Value  of  Fence. 

Where  the  fire  destroyed  plaintiff's  grass  and  fence  and  burned  the  soil,  the 
measure  of  damages  was  the  value  of  the  grass,  the  actual  value  of  the  fence 
(considering  the  cost  of  labor  and  material  necessary  to  construct  one  equal  in 
value  to  that  destroyed),  and  the  difference  in  the  value  of  the  land  immediately 
before  and  after  the  fire. 

5. — Same — ^Evidence. 

Where  the  evidence  left  it  in  doubt  as  to  which  engine  fired  the  grass,  it 
was  permissible  to  show  that  sparks  and  burning  coals  were  frequently  dropped 
by  engines  passing,  at  or  about  the  time  of  the  fire,  occasioning  other  fires  of 
the  same  character. 

Appeal  from  the  District  Court  of  Maverick.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Baker,  Botts,  Baker  <&  Lovett  and  Ellis,  Oamer  &  Love,  for  appellant. 

Winchester  Kelso  and  TT.  C  Douglas,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  the  sum  of  $36,693.37 
damages  alleged  to  have  accrued  .to  appellee  by  the  negligent  burning  of 
grass  and  fourteen  miles  of  fence.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  $28,357.72,  in  favor  of  appellee. 

The  grounds  of  negligence  were  as  follows:  "(a)  In  permitting 
broomweed,  grass  and  other  combustible  growth  to  accumulate  on  its 
right  of  way  as  aforesaid;  (b)  in  overloading  the  engines  attached  to  and 
pulling  the  freight  and  passenger  trains  on  said  Eagle  Pass  branch  at 
and  about  the  time  of  the  fire  hereinbefore  described,  as  aforesaid;  (c) 
in  failing  to  cause  said  engine  to  be  furnished  and  fitted  with  adequate 
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appliances  in  good  repair  and  with  adequate  spark-arrester  appliances  in 
good  order  and  condition^  as  aforesaid;  (d)  in  using  engines  that  were 
old  and  in  a  bad  state  of  repair,  and  of  size  and  capacity  too  small  to  pull 
the  load  to  which  they  were  attached;  (e)  in  operating  said  engines  and 
traiDs,  through  its  servants,  in  a  careless,  reckless  and  negligent  man- 
ner; (f)  in  running  said  engines  at  an  excessive  rate  of  speed,  and  in 
using  in  said  engines  an  excessive  amount  of  fuel  and  steam  and  coal 
and  fuel  of  an  inferior  quality;  (g)  in  disregarding  in  the  operation  of 
said  freight  and  passenger  trains  the  danger  incident  to  the  high  wind 
which  was  blowing  at  the  time  of  the  fire  hereinbefore  described,  as  afore- 
said; and  (h)  in  failing  to  take  prompt,  proper  and  adequate  steps  to 
prevent  the  spread  of  the  aforesaid  fire  as  aforesaid.'^  There  was  some 
testimony  bearing  on  most  of  the  grounds  of  negligence. 

The  court  in  the  last  clause  of  the  charge  instructed  the  jury:  "The 
burden  of  proof  in  this  case  rests  upon  the  plaintiff,  and  before  he  can 
recover  he  must  establish  all  the  facts  necessary  to  his  recovery  by  a 
preponderance  of  the  evidence;  but  you  are  instructed  as  to  the  burden 
of  proof  on  the  question  of  negligence  that  if  the  plaintiff  has  shown  by 
a  preponderance  of  the  evidence  that  the  fire  originated  from  sparks  from 
one  of  the  plaiutiff's  locomotives,  then  the  burden  rests  upon  the  de- 
fendant to  show  that  the  escape  of  such  sparks  was  not  due  to  negligence 
on  its  part." 

In  case  the  testimony  established  that  the  fire  originated  from  sparks 
of  appellant's  locomotive,  the  charge  in  question  shifted  the  burden  from 
appellee,  and  laid  it  upon  appellant,  not  only  of  proving  that  its  locomo- 
tive was  supplied  with  the  most  approved  spark  arrester,  and  that  it  was 
in  a  good  state  of  repair,  and  that  the  locomotive  was  properly  operated, 
but  that  the  load  it  carried  was  not  too  heavy,  that  it  used  the  proper 
kind  of  fuel,  and  that  its  right  of  way  was  kept  in  such  condition  that  the 
fire  was  not  communicated  from  it.  In  other  words  the  rule,  as  laid 
down  by  the  trial  court,  in  cases  of  this  character  is,  that  by  showing 
that  the  fire  was  communicated  by  sparks  from  the  locomotive  of  a  rail- 
road company,  a  prima  facie  case  of  negligence  is  made  out,  and  the 
whole  burden  is  shifted  from  the  plaintiff  to  the  defendant. 

The  general  rule  in  Texas  prohibits  the  judges  from  declaring  that  the 
proof  of  certain  facts  raise  a  presumption  of  negligence,  but  in  cases  of 
fires  communicated  by  sparks  from  railroad  locomotives,  an  exception  has 
been  engrafted  upon  the  rule,  and  it  has  been  held  in  a  number  of  deci- 
sions that  it  was  permissible  to  inform  the  jury  that  proof  of  the  ignition 
of  property  by  such  sparks  make  out  a  prima  facie  case  for  the  plaintiff, 
unless  the  same  has  been  rebutted  by  proof  of  use  of  the  most  approved 
spark  arresters  and  proper  handling  of  the  locomotive. 

It  is  the  English  rule,  formulated  many  years  ago,  that  when  premises 
are  fired  by  a  passing  engine,  that  fact  is  prima  facie  evidence  of  negli- 
gence, rendering  it  incumbent  on  the  company  to  show  that  reasonable 
precautions  had  been  taken  to  prevent  the  escape  of  fire.  The  rule  was 
first  adopted  in  Texas  in  a  well  considered  opinion  rendered  by  the  old 
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Court  of  Appeals  through  Judge  Ector.  Railway  v.  McDonough,  W.  & 
W.  Civ.  Cas.,  sees.  662,  653.  The  following  language  from  a  Wisconsin 
case  was  adopted  in  the  McDonough  case :  "The  reasons  given  for  requir- 
ing the  companies  to  show  that  this  duty  has  been  performed  on  their 
part  are,  that  the  agents  and  employes  know,  or  are  at  least  bound  to 
know,  that  the  engine  is  properly  equipped,  and  they  know  whether  any 
mechanical  contrivances  were  employed  for  that  purpose,  and  if  so,  what 
was  their  character;  whilst  on  the  other  hand,  persons  not  connected  with 
the  road,  and  who  only  see  trains  passing  at  a  high  rate  of  speed,  have  no 
such  means  of  information,  and  the  same  is  inaccessible  to  and  can  not 
be  obtained  by  them  without  great  trouble  and  expense,  then  often  only 
as  a  favor  from  the  company,  which,  under  the  circumstances,  the  com- 
pany would  be  very  likely  to  withhold.^' 

In  the  case  of  Railway  v.  Timmerman,  61  Texas,  663,  the  McDonough 
case  was  followed,  and  the  same  reasons  given  for  the  existence  of  the 
rule,  and  indeed  no  other  valid  reason  can  be  given  for  a  departure  from 
the  general  rule  to  the  effect  that  the  burden  of  proof  never  shifts  from 
the  plaintiff  during  the  course  of  a  trial.  In  formulating  the  rule,  lan- 
guage is  used  in  the  Timmerman  case  that  might  possibly  justify  the 
charge  given  by  the  court,  but  the  reasons  given  for  the  rule  do  not  sus- 
tain a  rule  so  wide  in  its  application,  and  indicate  that  it  was  not  so  in- 
tended. 

In  all  of  the  cases  in  which  the  rule  in  the  McDonough  case  has  been 
followed,  the  only  burden  that  has  been  placed  upon  the  railway  company 
when  proof  has  been  introduced  showing  the  destruction  of  property  by 
sparks  emitted  by  a  locomotive,  was  to  show  that  the  most  approved  spark 
arresters  were  used  on  the  locomotives,  and  that  they  were  in  good  repair 
and  skillfully  operated.  When  the  railroad  company  has  introduced  such 
proof  it  has  removed  the  presumption  of  negligence,  and  has  no  further 
burden  of  proof  laid  upon  it  by  the  mere  proof  of  the  ignition  of  the 
property  by  its  locomotive.  Railway  v.  Bartlett,  69  Texas,  79 ;  Railway 
V.  Benson,  69  Texas,  407 ;  Railway  v.  Home,  69  Texas,  643 ;  Railway  v. 
Johnson,  92  Texas,  591. 

In  the  Benson  case,  above  cited,  the  court  said :  "This  demand  of  the 
law  as  to  burden  of  proof  is,  however,  satisfied  when  the  company  shows 
by  undisputed  evidence  that  it  was  using  at  the  time,  and  upon  the  very 
engine  in  question,  the  best  and  most  approved  mechanical  appliances 
known  and  in  use  to  prevent  the  escape  of  fire  from  its  engine  and  sparks 
from  the  smokestack,  and  the  same  were  in  good  repair  and  condition, 
and  were  operated  by  a  skillful  engineer  in  a  careful  manner." 

That  opinion  not  only  formulates  the  rule  in  the  McDonough  case,  but 
it  goes  further  and  holds  that  negligence  is  not  implied  from  any  other 
act  of  negligence,  such  as  the  accumulation  of  combustible  matter  on  the 
right  of  way,  and  the  burden  is  not  shifted  by  proof  of  such  fact. 

In  the  case  of  Railway  v.  Stafford,  31  S.  W.  Rep.,  319,  the  following 
charge  was  requested  and  refused:  "If  you  believe  from  the  evidence 
that  the  engines  of  defendant  company  were  properly  equipped  with  ap- 
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pliances  determined  by  practical  railroad  men  to  be  among  the  best  in 
use  on  railroads  for  the  prevention  of  the  escape  of  sparks,  fire  and  cin- 
ders from  locomotives^  and  that  such  apparatus  and  appliances  were  in 
good  order,  and  that  the  engines  were  carefully  and  properly  handled  by 
competent  employes  of  the  defendant  at  the  time  of  the  alleged  setting 
out  of  the  fires  complained  of,  by  defendant's  engines,  then  you  are 
charged  that,  although  you  may  believe  that  the  fires  vere  set  out  by  the 
defendant's  engines,  the  burden  of  proof  is  upon  the  plaintiffs  to  show 
that  the  damage  complained  of  was  the  result  of  the  negligent  acts  or 
omissions  of  the  defendant  or  its  employes."  The  Court  of  Civil  Ap- 
peals held  that  the  charge  should  have  been  given,  and  properly  so  be- 
cause the  burden  imposed  upon  the  railway  company  had  been  fully  met 
by  its  proof,  and  it  had  no  burden  imposed  upon  it,  by  the  fact  of  the 
fire,  in  regard  to  any  other  act  of  negligence.  It  had  met  the  prima  facie 
case  and  rebutted  it,  and  the  burden  of  proving  negligence  thereby  re- 
mained with  the  plaintiff. 

In  Edwards  v.  Campbell,  33  Southwestern  Reporter,  761,  the  rule 
under  discussion  is  correctly  and  tersely  formulated  by  the  Court  of  Civil 
Appeals  of  the  Third  District,  and  then  it  is  further  aptly  said :  "As  to 
negligence  arising  in  other  respects, — that  is,  as  to  facts  that  are  not 
peculiarly  within  the  knowledge  of  the  employes, — ^the  burden  remains 
upon  the  plaintiff,  and  he  must  show  the  negligence  in  order  to  recover." 

It  is  unnecessary  to  multiply  authorities,  of  which  there  are  numbers 
on  the  same  line  from  other  States,  for  the  conclusion  is  inevitable  that, 
under  the  state  of  circumstances  in  this  case,  where  the  proof  is  of  such 
a  nature  under  the  allegations  as  to  render  it  uncertain  as  to  whether 
the  fire  was  communicated  by  reason  of  faulty  appliances  or  the  use  of 
inferior  coal,  or  the  overloading  of  the  engines,  the  charge  which  made 
a  prima  facie  case  for  appellee  on  proof  of  ignition  of  the  grass  by  sparks 
from  the  engine  and  shifted  all  the  burden  to  appellant  was  erroneous, 
and  must  cause  a  reversal  of  the  judgment. 

The  court  instructed  the  jury  that  if  the  grass  was  ignited  by  sparks 
from  appellant's  engine,  and  employes  on  discovering  the  fire  failed  to 
"take  prompt  and  proper  and  adequate  steps  to  prevent  the  spread  of  the 
fire,"  and  if  such  steps  would  have  prevented  the  spread  of  the  fire  and 
such  failure  was  negligence,  appellant  would  be  liable.  If  the  fire  was 
communicated  to  the  grass  through  the  negligence  of  appellant,  it  be- 
came liable  for  the  damages,  no  matter  what  efforts  the  servants  may  have 
used  to  extinguish  it,  but  if  the  grass  was  not  ignited,  through  the  neg^ 
ligence  of  appellant,  but  in  the  careful  prosecution  of  its  business,  an- 
other question  is  presented  about  which  courts  have  greatly  differed,  some 
holding  that  under  such  circumstances  no  duty  rests  on  the  railway  com- 
pany, and  others  that  it  is  the  duty  of  the  railway  company  to  exercise  or- 
dinary care  to  extinguish  a  fire  having  its  origin  in  the  lawful  conduct  of 
its  business.  Discussing  this  question  in  the  case  of  Railway  v.  Platzer, 
73  Texas,  117,  the  court  said:  "Without  entering  into  any  discussion 
as  to  the  degree  of  care  a  railway  should  use  to  extinguish  a-  fire  caused 
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by  escape  of  fire  from  its  engines,  we  feel  constrained  to  hold  that  the 
duty  does  exist,  however  careful  such  companies  may  be  to  prevent  the 
escape  of  fire  from  their  engines,  and  that  the  failure  to  exercise  such 
care  as  the  circumstances  of  a  given  case  would  indicate  to  a  prudent  man 
was  proper,  will  give  cau^  of  action  for  an  injury  resulting/'  We  think 
the  amount  of  diligence  required  of  a  railway  company  under  the  state  of 
facts  in  this  case  would  be  such  as  would  be  required  of  an  ordinarily 
prudent  man  under  like  circumstances,  and  thiB  duty  would  not  be  in- 
cumbent on  the  train  crew,  but  must  be  placed  on  other  agents  or  em- 
ployes of  appellant,  not  engaged  in  that  or  any  like  public  duty.  Rail- 
way V.  Donaldson,  73  Texas,  124.  The  jury  may  have  concluded  from 
the  charge  of  the  court  in  this  case  that  the  train  crew  should  have  left 
the  train  and  should  have  engaged  in  extinguishing  the  fire,  and  that 
the  railroad  company  would  be  liable  if  "prompt,  proper  and  adequate 
means''  were  not  used  by  them  to  extinguish  the  fire.  As  soon  as  infor- 
mation reached  the  employes  whose  duty  it  was  to  attend  to  such  mat- 
ters, it  was  incimibent  on  them  to  use  such  care  to  extinguish  the  fire  as 
a  prudent  man  would  under  like  circumstances  have  exercised.  Elliott 
on  Railroads,  sec.  1232. 

It  is  insisted  by  appellant  that  the  true  measure  of  damages  in  cases 
of  this, character  is  the  reasonable  market  value  of  the  property  at  time 
and  place  of  the  fire,  or  its  intrinsic  value,  and  it  contends  that  the  court 
erred  in  instructing  the  jury  that  *^the  measure  of  damages  would  be  the 
reasonable  value  of  the  grass,  pear  and  brush  destroyed,  for  grazing  and 
pasturage  purposes  at  the  time  of  its  destruction."  The  measure  of  dam- 
ages for  the  destruction  of  grass  is  its  reasonable  market  value  at  the 
time  of  its  destruction.  Railway  v.  Wallace,  74  'Texas,  58 ;  Broussard  v. 
Railway,  80  Texas,  329 ;  Railway  v.  Goode,  7  Texas  Civ.  App.,  245.  If 
the  grass  had  no  market  value,  its  value  in  view  of  the  use  to  which  it  was 
to  be  put  would  be  the  test,  and  liberality  would  necessarily  be  shown  in 
making  proof  of  the  value,  and  the  opinion  of  men  qualified  by  experience 
to  speak  of  such  matters  would  be  admissible.  Railway  v.  Rheiner 
(Texas  Civ.  App.),  25  S.  W.  Rep.,  971.  As  said  in  Railway  v.  Matthews, 
3  Texas  Civil  Appeals,  493,  "evidence  of  the  value  of  the  grass  as  hay 
as  well  as  for  pasturage  purposes  should  be  admitted  for  the  considera- 
tion of  the  jury,  and  from  a  showing  of  all  the  purposes  for  which  plain- 
tiff's grass  was  useful  and  valuable,  the  jury  should  determine  what  its 
value  was  at  the  time  and  state  in  which  it  stood  when  burned.  If  the 
grass  possessed  a  market  value,  that  should  be  the  criterion.  But  if,  as  is 
probable,  there  was  no  market  value,  considering  it  as  useful  for  pastur- 
age, its  value  when  thus  used  should  be  taken.  Any  evidence  tending  to 
show  what  the  grass  was  worth  when  put  to  any  of  the  uses  for  which  it 
was  valuable  should  be  admitted." 

The  evidence  as  to  other  fires  was  properly  admitted.  The  rule  is 
that  "when  the  particular  engine  which  caused  the  fire  can  not  be  fully 
identified,  evidence  that  sparks  and  burning  coals  were  frequently 
dropped  by  engines  passing  on  the  same  road  upon  other  occasions,  at 
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or  abontp  the  time  of  the  fire,  before  or  after,  is  relevant  and  competent 
to  show  habitual  negligence,  and  to  make  it  probable  that  the  plaintiff's 
injury  proceeded  from  the  same  cause."  Shearm.  &  Redf.  on  Neg.,  sec. 
675;  Railway  v.  Johnston  (Ala.),  29  So.  Rep.,  771;  Henderson  v.  Rail- 
way (Pa.),  22  Atl.  Rep.,  851 ;  Sheldon  v.  Railroad,  14  N.  Y.,  218.  There 
was  some  doubt  in  this  case  as  to  which  locomotive  fired  the  grass. 

The  court  instructed  the  jury  that  the  plaintiff  could  not  recover  for 
the  destruction  of  the  fence  separate  and  distinct  from  the  value  of  the 
land,  but  might  consider  the  destruction  or  injury  of  the  fences  in  deter- 
mining whether  or  not  the  land  was  injured  by  the  fire.  We  believe  the 
true  measure  of  damages  in  this  case,  if  the  turf  was  injured,  is  the  dif- 
ference in  value  of  the  land  immediately  before  and  immediately  after 
the  fire,  not  taking  into  consideration  the  value  of  the  grass ;  the  market 
value  of  the  grass,  if  ascertainable,  and  if  not  its  value  for  hay  or  other 
purposes;  and  the  actual  value  of  the  fence  destroyed  to  be  ascertained 
by  considering  the  cost  of  labor  and  material  necessary  to  construct  a 
fence  equal  to  the  one  destroyed.  Railway  v.  Medaris,  64  Texas,  92; 
Marks  v.  Calmer,  24  Pac.  Rep.,  528.  In  Sutherland  on  Damages,  section 
1015,  it  is  said:  "If  the  thing  destroyed,  although  it  is  part  of  the 
realty,  has  a  value  which  can  be  accurately  ascertained  without  reference 
to  the  soil  on  which  it  stands  or  out  of  which  it  grows,  the  recovery  may 
be  the  value  of  the  thing  thus  destroyed,  and  not  for  the  difference  in 
the  value  of  the  land  before  and  after  such  destruction."  The  text  is 
supported  by  a  number  of  cases,  among  the  number  being  the  case  of 
Railway  v.  Adams,  63  Texas,  200. 

In  the  Medaris  case  above  cited  it  was  said :  'TJpon  the  case  presented, 
the  measure  of  damages  would  be  the  value  of  the  fence  and  grass  de- 
stroyed." 

The  destruction  of  the  fence  did  not  appreciably  affect  the  value  of  the 
land,  and  the  principle  of  compensation  would  be  answered  by  a  recovery 
of  such  an  amount  as  would,  if  properl)  expended,  restore  the  fence  as 
it  was  before  the  fire.  Marvin  v.  Pardu,  64  Barb.,  353;  Colton  v.  On- 
derdonk,  69  Cal.,  155. 

We  have  considered  all  points  presented  which  we  deem  important 
and  likely  to  arise  on  another  trial. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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William  W.  Cameron  et  al.  v.  6.  W.  Barcus,  Executor,  et  al. 

Decided  December  17,  1002. 

i.— Insurable  Interest— Creditor  of  Deceased  Husband. 

The  creditor  of  a  deceased  husband  for  a  community  debt,  has  no  personal 
claim  on  the  surviving  wife  nor  insurable  interest  as  such  creditor  in  her  life. 

2.— Insurance— Payment  to  Beneficiary  Without  Insurable  Interest— Penalty. 

An  insurer  refusing  payment  of  the  policy  to  the  personal  representative 
of  insured  is  liable  for  12  per  cent  penalty  and  attorney's  fees,  though  it  ma^e 
payment  instead  to  a  beneficiary  named  in  the  policy,  insured  as  a  creditor, 
where  it  had  notice  that  such  beneficiary  had  no  insurable  interest,  before  mak- 
ing such  payment. 

3. — ^Indemnity. 

An  indemnity  bond,  giveh  by  one  made  beneficiary  in  an  insurance  policy 
as  creditor  of  insured,  to  secure  insurer,  in  paying  to  him  the  amount  of  the 
policy,  against  "any  and  all  damages,  costs,  charges,  or  expenses"  incurred  by 
such  insurer  in  resisting  the  claim  of  the  legal  representatives  of  deceased,  en- 
titles the  insurer,  on  recovery  against  it  by  such  legal  representatives  of  the 
amount  of  the  policy  with  12  per  cent  damages,  interest,  and  attorney's  fees,  to 
recover  against  the  indemnitor  the  full  amount  so  adjudged  and  also  the  in- 
surer's reasonable  attorney's  fees  for  defending  the  suit. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

W.  T.  League,  for  appellant. 

Davis  &  Cocke,  for  appellees. 

KEY,  Associate  Justice. — This  suit  was  brought  by  G.  W.  Barcus, 
as  executor  of  the  estate  of  Sophia  A.  Slaughter,  against  the  Traveler's 
Insurance  Company  of  Hartford,  Conn.,  upon  an  insurance  policy  issued 
upon  the  life  of  Mrs.  Slaughter. 

The  insurance  company,  by  cross-bill,  impleaded  William  W.  Cameron, 
and  the  Fidelity  and  Deposit  Company  of  Maryland;  and  in  the  event 
of  recovery  by  plaintifiE,  the  insurance  company  asks  for  judgment  over 
against  Cameron  as  principal,  and  the  fidelity  and  deposit  company  as 
surety,  upon  an  indemnity  obligation  executed  by  them. 

There  was  a  nonjury  trial,  resulting  in  a  judgment  for  the  plaintiflE 
for  $2000, — the  face  of  the  policy ;  $55  interest,  $240  damages,  and  $300 
attorney's  fee,  against  the  insurance  company.  Judgment  was  also  ren- 
dered for  the  same  amount  in  favor  of  the  inusrance  company  and 
against  Cameron  and  the  fidelity  and  deposit  company,  together  with 
$200  as  attorney's  fee;  making  a  total  of  $2795.  Cameron  and  the  fidel- 
ity and  deposit  company  have  appealed. 

The  trial  judge  filed  his  conclusions  of  fact  and  law,  as  follows : 

"Conclusions  of  Fact. — I  find  that  Lee  Slaughter  died  on  the  10th  day 
of  January,  1899,  totally  insolvent;  the  only  property  owned  by  him 
being  a  community  homestead  of  himself  and  wife  Sophia  A.  Slaughter, 
of  the  value  of  $1500,  on  which  was  a  purchase  money  debt  of  $879 ;  that 
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he  had  no  estate  subject  to  administration,  and  that  at  the  time  of  his 
death  he  was  owing  William  Cameron  &  Co.  $1553.63,  for  which  they 
had  no  security,  and  which  was  a  community  debt. 

**Sophia  A.  Slaughter  was  worried  that  the  debt  due  William  Cameron 
&  Co.  was  unpaid,  but  had  no  property  or  other  effects,  save  the  home- 
stead, and  was  willing  to  do  anything  she  could  to  secure  William  Cam- 
eron &  Co.  the  payment  of  their  said  debt,  and  in  furtherance  of  this 
desire  made  application  for  and  obtained  from  the  Traveler's  Insurance 
Company  of  Hartford,  Conn.,  a  policy  of  insurance  on  her  life  for  $2000, 
which  was  issued  to  her  on  the  13th  day  of  February,  1899,  payable  to 
William  Cameron,  creditor,  as  interest  may  appear,  upon  acceptance  of 
satisfactory  proof  of  death  of  the  insured  during  the  continuance  of  pol- 
icy; that  the  premium  paid  for  same  was  $89.36,  and  was  paid  by  Wil-" 
liam  Cameron  &  Co.,  and  that  thereafter  before  her  death  two  other 
premiums  for  same  amount  became  due  and  were  paid  by  William  Cam- 
eron &  Co.  In  the  application  for  said  policy,  on  one  of  its  blank  forms, 
appears  this  language:     *3-A.     To  whom  payable — William  Cameron. 

B.      State    relationship   of    insured creditor.      C.      State    date    of 

birth .'  Sophia  A.  Slaughter  did  not  owe  William  Cameron,  or  Wil- 
liam Cameron  &  Co.  any  debt  at  the  time  before  or  after  the  issuance 
of  said  policy,  nor  was  he  a  relative  of  hers  in  any  degree,  and  neither  he 
nor  the  company  advanced  to  her  any  consideration  for  the  said  policy. 

"The  William  Cameron  denominated  creditor  in  the  policy  is  William 
W.  Cameron,  a  member  of  the  firm  of  William  Cameron  &  Co.,  and  in 
procuring  it,  William  Cameron  &  Co.  directed  it  to  be  so  issued  for  their 
convenience. 

"Sophia  A.  Slaughter  died  on  August  2,  1901,  and  the  Traveler's  In- 
surance Company  was  immediately  notified,  and  proof  of  death  was  made 
in  due  form,  according  to  the  requirements  of  the  policy,  and  accepted 
as  satisfastory  by  said  company  on  the  19th  day  of  September,  1901. 

"Sophia  A.  Slaughter,  by  her  last  will  and  testament,  appointed 
George  W.  Barcus  her  executor,  who  was  required  by  said  will  to  take 
charge  of,  collect  and  reduce  to  possession  her  estate,  and  distribute  it 
as  required  by  the  terms  of  the  will,  which  will  was  duly  probated,  and 
said  Barcus  duly  qualified  as  such  executor,  and  has  brought  this  suit  to 
recover  the  amount  due  on  said  policy,  and  I  find  that  a  reasonable  at- 
torney's fee  for  the  prosecution  of  suit  on  said  policy,  and  collection 
of  same  is  $300. 

"The  insurance  company  was  notified,  before  payment  to  Cameron,  of 
the  facts,  and  that  the  executor  of  Sophia  A.  Slaughter  claimed  said  pol- 
icy, and  not  to  pay  the  same  to  the  beneficiary  named  therein,  6r  anyone 
else,  and  notwithstanding  this  it  refused  to  pay  same  to  said  executor, 
and  on  the  29th  day  of  October,  1901,  paid  said  policy  of  $2000  to  Wil- 
liam W.  Cameron,  who  at  the  same  time,  with  the  Fidelity  and  Deposit 
Company  of  Maryland  as  surety,  executed  and  delivered  to  said  insurance 
company  a  bond  of  indemnity  in  the  penal  sum  of  $3000  to  indemnify ' 
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Baid  insurance  company  against  any  and  all  loss  to  it  by  reason  of  its 
paying  said  policy  of  $2000  to  said  Cameron,  and  especially  conditioned 
as  follows: 

"  ^Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  we, 
the  aforesaid  obligors,  our  heirs,  executors,  administrators  and  successors, 
or  any  of  them,  shall  well  and  truly  indemnify  and  save  harmless  the  said 
the  Traveler's  Insurance  Company  from  and  against  giny  and  all  claims, 
by,  through  or  under  the  aforesaid  heirs  or  next  of  kin  of  tlie  said  Sophia 
A.  Slaughter,  or  her  executors  or  administrators,  or  other  legal  represen- 
tatives, under,  upon,  or  by  reason  of  said  policy,  for  any  sum  of  money 
thereunder,  and  any  and  all  damages,  costs,  charges  or  expenses,  actions 
or  suits,  whether  groundless  or  otherwise,  by  reason  thereof,  then  this 
obligation  is  void,  otherwise  to  remain  in  full  force  and  virtue/ 

"I  find  that  a  reasonable  attorney's  fee,  which  has  been  incurred  by 
the  Traveler's  Insurance  Company  for  defending  this  suit  brought  on 
said  policy  against  it  by  said  executor,  is  $200,  and  is  an  expense  in- 
curred by  it  as  contemplated  in  said  bond. 

"Conclusions  of  Law. — I  find  as  a  matter  of  law,  upon  the  fore- 
going conclusions  of  fact,  that  the  insurance  policy  issued  by  defendant, 
the  Traveler's  Insurance  Company,  upon  the  life  of  Sophia  A.  Slaughter 
was  a  valid  policy  and  binding  upon  the  insurance  company;  and  that 
neither  William  W.  Cameron  nor  William  Cameron  &  Co.  ever  had  any 
insurable  interest  in  the  life  of  Sophia  A.  Slaughter  that  would  entitle 
either  of  tliem  to  take  out  or  hold  a  policy  of  insurance  upon  her  life, 
and  as  between  the  executor  of  Sophia  A.  Slaughter,  deceased,  and  Wil- 
liam W.  Cameron  or  William  Cameron  &  Co.,  the  said  executor,  plain- 
tiff herein,  is  entitled  to  the  proceeds  of  the  policy  of  insurance  sued 
upon. 

"I  am  further  of  the  opinion  that  the  Traveler's  Insurance  Company 
having  failed  to  pay  the  executor -of  Sophia  A.  Slaughter  the  amount  of 
said  policy  within  the  time  specified  therein,  after  demand  made  and  no- 
tice given  it  of  absence  of  insurable  interest  in  the  beneficiary  named  in 
paid  policy,  and  having  thereafter  paid  same  to  the  said  beneficiary,  is 
liable  to  said  executor,  and  he  is  entitled  to  judgment  against  it  for  the 
full  amount  of  said  policy,  to  wit,  $2000,  with  interest  from  date  of 
receipt  by  it  of  proof  of  death,  together  with  12  per  cent  damages, 
amounting  to  $240,  and  a  reasonable  attorney's  fee  for  prosecution  of 
this  suit  for  collection  of  said  loss,  to  wit,  $300. 

"I  am  also  of  the  opinion  that  the  Traveler's  Insurance  Company  is 
entitled  to  recover  over  against  William  W.  Cameron,  and  his  surety. 
Fidelity  and  Deposit  Company  of  Maryland,  upon  their  said  bond  of 
indemnity,  any  and  all  sums  of  money  herein  adjudged  against  and  paid 
by  it  to  plaintiff  as  executor  of  Sophia  A.  Slaughter,  deceased,  and  all 
costs  of  suit,  and  also  for  the  further  sum  of  $200  attorney's  fee  for  de- 
fending suit  as  part  of  its  expenses,  charges  and  costs  incurred,  as  con- 
templated in  said  indemnity  bond." 
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Opinion. — ^We  approve  and  adopt  the  trial  judge's  conclusions  of  fact 
and  law.  The  debt  of  William  Cameron  &  Co.  against  the  community 
estate  of  Mrs.  Slaughter  and  her  husband,  was  not  a  personal  liability 
against  Mrs.  Slaughter,  and  therefore  neither  William  Cameron  nor 
Cameron  and  Co.  were  creditors  of  Mrs.  Slaughter ;  and,  not  being  such^ 
nor  related  to  her,  they  had  no  insurable  interest  in  her  life.  Insurance 
Co.  V.  Hazlewood,  75  Texas,  350 ;  Shenfield  v.  Turner,  75  Texas,  329 ; 
Price  V.  Knights  of  Honor,  68  Texas,  366 ;  Mayer  v.  Insurance  Co.,  87 
Texas,  169;  Cheeves  v.  Anders,  87  Texas,  292. 

Nor  as  error  committed  in  rendering  judgment  over  in  favor  of  the  in- 
surance company  and  against  Cameron  and  the  fidelity  and  deposit  com- 
pany for  damages  and  attorney's  fees,  as  well  as  for  the  face  of  the  pol- 
icy and  interest  Statutory  provisions  of  law  regulating  insurance  com- 
panies doing  business  in  this  State  rendered  the  insurance  company  liable 
to  the  plaintiff  for  12  per  cent  damages  and  reasonable  attorney's  fees. 
-And  the  indemnity  obligation  executed  by  Cameron  and  the  fidelity  and 
deposit  company  rendered  them  liable  to  the  insurance  company  not  only 
for  such  judgment  as  might  be  recovered  against  it,  but  for  "any  and  all 
damages,  costs,  charges  or  expenses  incurred  by  the  insurance  company 
in  resisting  the  plaintiff's  claim;"  and  the  language  quoted  authorized 
the  insurance  company  to  recover  from  Cameron  and  the  fidelity  and 
deposit  company  reasonable  attorney's  fees  expended  by  the  insurance 
company  in  this  case. 

No  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 
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San  Antonio  Traction  Company  v.  James  V.  Upson. 

Decided  December  17,  1902. 

1. — Negligence — Pleading  Several  Grounds  of. 

Where  plaintiff,  struck  by  a  street  car  while  crossing  the  track,  alleged  in 
his  petition  to  recover  for  the  injury  that  defendant  negligently  ran  its  car  at 
an  unlawful  rate  of  speed,  and  also  that  it  negligently  omitted  to  stop  its  car 
or  give  warning,  and  that  *'by  reason  of  said  negligence  of  the  defendant"  he 
was  injured,  he  was  entitled  to  recover  upon  proof  of  either  of  the  grounds  of 
negligence. 

S— Same— Degree  of  Negligence — Street  Cars. 

That  the  pleading  characterized  both  acts  of  negligence  as  gross  did  not 
preclude  plaintiff  from  recovering  upon  proof  of  ordinary  negligence. 

3. — Same — Evidence — City  Ordinances— Sate  of  Speed. 

The  city  ordinance  regulating  the  rate  of  speed  of  street  cars  was  competent 
evidence  to  show  that  the  car  was  going  at  an  unlawful  rate  of  speed. 

4. — Same — ^Evidence — Account  Paid  for  Repairs. 

Testimony  by  plaintiff  that  his  buggy  was  badly  smashed  by  the  collision 
with  the  street  car,  and  that  his  bill  for  its  repairing  was  $25,  there  being  no 
cross-examination  on  this  point,  warranted  a  charge  permitting  the  jury  to  con- 
sider, in  estimating  the  damage,  the  amount,  if  anv,  expended  by  plaintiff  for 
repairing  the  buggy. 

6. — Street  Railway — ^Use  of  Streets. 

The  grant  to  a  street  car  company  of  a  franchise  right  or  privilege  to  use 
the  street  does  not  infringe  the  right  of  the  general  public  to  its  use  upon  terms 
of  public  equality  with  the  company. 

6. — Same — Contributory  Negligence— Crossing  Ahead  of  Car. 

A  person  crossing  a  street  in  front  and  in  view  of  an  approaching  street  car 
may  assume  that  the  car  will  not  be  run  at  an  excessive  speed,  and  that,  if 
necessary  to  avoid  a  collision,  and  it  can  be  done,  the  car  will  be  stopped;  and 
if,  under  all  the  circumstances  it  is  consistent  with  ordinary  prudence  for  him 
to  attempt  to  cross,  an  error  in  judgment  as  to  his  having  time  to  cross  in 
safety  wUl  not  amount  to  contributory  negligence  as  a  matter  of  law. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. 

Nat  B.  Jones,  C.  K.  Breneman,  and  Jos,  V.  Upson,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  appellant  to  recover  $5000  damages  for  injuries  sustained  to  his 
person  and  his  buggy  by  reason  of  a  collision  with  one  of  the  company^s 
street  cars  occasioned  by  the  negligence  of  the  company. 

Appellee  alleged  in  his  petition  that  at  the  time  the  accident  occurred, 
the  city  council  of  the  city  of  San  Antonio  *Tiad  enacted  an  ordinance 
fixing  the  rate  of  speed  which  defendant's  cars  should  not  exceed,  to  wit, 
ten  miles  per  hour  within  a  radius  of  one  mile  from  the  center  of  the 
city  of  San  Antonio ;  that  said  ordinance  was  reasonable  and  in  full  force 
and  effect;  that  the  tracks  of  defendant's  railway  were  and  are  along 
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the  west  side  of  Alamo  plaza,  a  public  square  and  highway  of  said  city, 
which  is  within  a  radius  of  one  mile  from  its  center. 

"That  on  the  19th  day  of  February,  1901,  about  4 :30  o'clock  on  the 
afternoon  of  that  day,  plaintiff  was  traveling  in  a  buggy  drawn  by  a 
horse  along  Alamo  plaza,  and  when  he  reached  and  was  crossing  the 
tracks  of  defendant  thereon,  as  he  had  right  to  do,  the  defendant  by  and 
through  its  agents  and  servants,  with  gross  and  willful  negligence  caused 
one  of  its  cars  to  pass  rapidly  over  the  tracks  of  its  said  road  at  a  greater 
rate  of  speed  than  ten  miles  an  hour,  to  wit,  at  about  twenty  or  more 
miles  per  hour,  toward  the  buggy  in  which  plaintiff  was  traveling  as 
aforesaid,  and  negligently,  carelessly  and  willfully  omitted,  while  said 
car  was  so  approaching  plaintiff,  to  check  or  attempt  to  check  or  give 
any  signal  by  gong  or  otherwise,  although  plaintiff  was  in  plain  view  and 
seen  by  the  motorman  of  defendant  in  charge  of  said  car,  and  by  reason 
of  said  negligence  of  the  defendant,  and  without  fault  or  negligence  of 
the  plaintiff,  the  said  car  ran  upon  and  struck  the  buggy  in  which  plain- 
tiff was  traveling  as  aforesaid,  and  broke  the  wheels,  bed,  dash  and  shafts 
thCFCof,  and  also  struck^plaintiff  upon  the  head  with  great  force,  knock- 
ing him  senseless,  cutting  his  head  and  face  and  bruising  his  arms  and 
leg,  and  causing  him  great  loss  of  blood  and  much  pain  and  suffering.*^ 

These  allegations  are  followed  with  proper  averments  of  the  damages 
alleged  to  have  been  sustained  by  the  negligence  charged. 

The  appellant  answered  by  a  plea  of  not  guilty,  and  plead  that  plaintiff 
was  guilty  of  contributory  "tiegligence  in  that  he  recklessly  and  negli- 
gently drove  in  front  of  and  into  collision  with  the  street  car.  The  case 
was  tried  before  a  jury,  and  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff for  $750,  from  which  this  appeal  is  prosecuted. 

Conclusions  of  Fact. — ^The  evidence  is  reasonably  sufficient  to  sustain 
the  following  findings:  (1)  That  on  the  19th  day  of  February,  1901, 
while  one  of  appellant's  street  cars  was  being  propelled  along  Alamo 
plaza  in  the  city  of  San  Antonio  at  a  rapid  speed,  it  came  in  collision 
with  appellee's  buggy  in  which  he  was  then  riding,  broke  and  damaged 
the  buggy,  and  inflicted  painful  and  serious  injuries  to  appellee's  person ; 

(2)  that  it  was  negligence  on  the  part  of  appellant,  through  its  motor- 
man  in  charge  of  said  car,  to  run  it  along  said  plaza,  a  public  thorough- 
fare, at  the  rapid  speed  it  was  propelled  when  the  collision  occurred; 

(3)  that  such  negligence  was  the  proximate  cause  of  the  damage  to  ap- 
pellee's buggy  and  of  the  personal  injuries  sustained  by  him;  (4)  that 
appellee  was  not  guilty  of  any  negligence  proximately  contributing  to 
his  damage  and  injuries;  and  (5)  that  the  damages  sustained  by  ap- 
pellee by  reason  of  the  negligence  of  appellant  are  $750,  the  amount 
ass^sed  by  the  jury. 

Of  these  conclusions,  the  fourth  is  the  only  one  we  have  had  any  diffi- 
culty in  reaching.  The  evidence  upon  which  it  rests  is  conflicting ;  and 
viewing  it  in  the  light  most  favorable  to  the  appellee,  which  we  must  do 
in  deference  to  the  verdict,  the  writer  is  not  without  doubt  as  to  the  cor- 
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rectness  of  the  conclusion.  The  evidence  upon  which  we  base  such  con- 
clusion will,  to  some  extent,  be  stated  in  connection  with  our  conclusions 
of  law  upon  the  assignment  regarding  the  question  of  contributory  neg- 
ligence. 

Conclusions  of  Law. — h  The  appellee  offered  a  portion  of  section  15, 
chapter  49,  of  Revised  Criminal  Ordinances  of  1899  of  the  city  of  San 
Antonio,  which  is  as  follows:  "Hereafter  no  electric  car  shall  be  pro- 
pelled or  operated  within  the  limits  of  the  city  of  San  Antonio,  or  run  at 
a  greater  rate  of  speed  than  ten  miles  an  hour  within  a  radius  of  one 
mile  from  the  center  of  the  city.'^  The  appellant  objected  to  its  intro- 
duction in  evidence  ^T^ecause  the  same  was  not  based  upbn  any  pleading 
in  the  case,  and  immaterial,  irrelevant  and  not  pertinent  to  any  issue." 
The  objections  were  overruled,  and  the  ordinance  read  in  evidence.  A  bill 
of  exceptions  was  reserved  to  the  ruling,  which  is  made  the  basis  of  ap- 
pellant's first  assignment  of  error. 

The  evidence  shows  that  the  Alamo  plaza,  where  the  collision  occurred, 
is  a  little  less  than  one-half  mile  from  the  center  of  the  city.  There  was 
also  evidence  strongly  tending  to  show  that  the  speed  of  the  car  waa 
eighteen  or  twenty  miles  an  hour  when  the  collision  occurred. 

Under  this  assignment  it  is  contended  by  appellant  that,  though  it  is 
alleged  in  the  pleadings  the  car  was  being  operated  at  a  speed  in  excess 
of  the  rate  prescribed  by  the  ordinance,  there  is  no  allegation  that  the 
operation  of  the  car  at  such  speed  in  any  way  caused  or  contributed  to 
appellee's  injury. 

It  may.be  seen  from  the  allegations  in  appellee's  petition,  copied  in  our 
statement  of  the  nature  of  the  case,  that  he  bases  his  action  upon  appel- 
lant's negligence  in  running  the  car  rapidly  over  the  track  at  a  speed  in 
excess  of  ten  miles  an  hour,  and  upon  the  negligence  of  the  motorman  in 
charge  of  the  car  while  appellee  was  in  plain  view  of  him,  in  failing  to 
check  its  speed  or  give  any  signal  of  its  approach.  The  action  is  no  more 
predicated  upon  appellant's  motorman's  negligence  in  failing,  after  see- 
ing appellee,  to  check  the  car  or  signal  its  approach,  than  it  is  upon  ap- 
pellant's negligence  in  running  the  car  at  such  rapid  and  excessive  rate 
of  speed.  To  make  out  his  case,  the  appellee  was  not  required  to  prove 
both  grounds  of  negligence.  Proof  of  either  was  sufficient  to  warrant  his 
recovery,  if  not  defeated  by  contributory  negligence.  It  is  true  that  both 
acts  of  negligence  averred  are  characterized  by  the  pleader  as  gross,  but 
this  did  not  preclude  appellee  from  recovering  upon  the  proof  of  ordinary 
negligence,  as  there  would  be  merely  a  failure  to  prove  a  part  of  his  alle- 
gation if  gross  negligence  were  not  established.  Railway  v.  Cook,  67  S. 
W.  Rep.,  383.  There  was  specific  allegations  that  the  speed  of  the  car 
was  in  excess  of  that  prescribed  by  ordinance,  and  upon  the  issue  as  to 
whether  its  speed  at  the  place  where  the  collision  occurred  was  exces- 
sive, the  ordinance  was  competent  evidence.  Barrett  v.  Smith,  128  N. 
Y.,  607,  28  N.  B.  Rep.,  23. 

2.     The  objection  made  under  the  second  assignment  of  error  to  the 
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first  paragraph  of  the  court's  charge  is  predicated  upon  the  false  assump- 
tion that  the  only  negligence  charged  in  the  petition  is  the  willful  omis- 
sion of  the  car  operator  to  check  the  speed  of  .the  car  or  warn  plaintiff 
after  seeing  him  on  the  track,  and  is  therefore  without  merit.  The  same 
may  be  said  as  to  the  third  and  fourth  assignments. 

3.  The  seventh  paragraph  of  the  charge  is  not  obnoxious  to  the  ob- 
jections that  there  was  no  evidence  authorizing  the  jury  in  estimating 
the  damages  to  consider  any  amount  necessarily  expended  by  appellee  in 
repairing  the  damage  done  to  his  buggy  by  the  collision.  The  uncontra- 
dicted evidence  shows  that  the  vehicle  was  badly  smashed  and  broken. 
and  appellee  testified  that  his  bill  for  fixing  it  was  $26 ;  and  the  record 
indicates  that  such  bill  itself  was  offered  in  evidence.  This  made  a 
prima  facie  case  as  to  such  item  of  damages,  and  as  the  appellee  was  not 
cross-examined  as  to  it,  nor  any  evidence  in  rebuttal  offered  by  appellant, 
we  think  the  court  properly  instructed  the  jury  to  consider,  in  estimating 
Ihe  damages,  the  reasonable  amount,  if  any,  necessarily  expended  by 
plaintiff  in  repairing  damage  done  to  his  buggy  by  said  collision. 

4.  Under  the  sixth  and  last  assignment  of  error  it  is  urged  that  the 
verdict  finds  no  support  from  the  evidence,  in  that  it  shows  appellee's 
injuries  were  the  result  of  his  ovm  negligence  in  driving  in  front  of  a 
moving  car  so  close  that  it  was  impossible  for  the  motorman  in  charge 
to  stop  and  avoid  the  collision. 

This,  as  we  have  intimated,  raises  the  only  serious  question  in  the 
case — does  the  evidence  show  that  appellee  was  guilty  of  contributory 
negligence  as  a  matter  of  law?  If  it  can  not  be  said  that  the  evidence 
is  such  that  men  of  ordinary  intelligence  could  reach  no  other  conclusion 
than  that  appellee's  injuries  resulted  from  his  contributory  negligence, 
the  case  should  not  have  gone  to  the  jury  except  upon  a  peremptory  in- 
struction to  find  for  the  defendant.  As  appellant  asked  no  such  charge, 
and  the  court  submitted  the  issue  to  be  determined  by  the  jury  from  the 
evidence,  it  may  be  argued  that  counsel  for  appellant,  as  well  as  the  trial 
judge,  did  not  deem  the  evidence  such  as  to  show  contributory  negligence 
as  a  matter  of  law,  but  concluded  it  a  question  for  the  jury.  But  what- 
ever may  have  been  the  views  of  the  trial  court  or  of  counsel  upon  the 
question  at  the  time  the  case  was  tried  by  the  jury,  it  is  for  this  court  to 
pass  upon  it  in  reaching  its  conclusions  of  fact. 

We  will  now  recite  the  evidence  and  announce  the  principles  of  law 
which  influenced  and  governed  us  in  arriving  at  the  conclusion  that  ap- 
pellee was  not  guilty  of  any  negligence  proximately  contributing  to  his 
damages  and  injuries. 

Alamo  plaza  is  a  public  thoroughfare  within  less  than  one-half  mile 
from  the  center  of  the  city  of  San  Antonio;  the  appellant  maintains 
along  it  two  street  railway  tracks,  lying  parallel,  within  about  five  feet 
of  each  other,  and  running  in  a  general  direction  north  and  south,  along 
which  is  operated  its  street  cars  propelled  by  electricity.  On  the  eastern 
Bide  of  the  plaza  is  situated  Alamo  park,  which  is  not  open  to  travelers 
except  pedestrians.    Next  to  the  curbstone  separating  this  park  from  the 
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portion  of  the  plaza  used  as  a  street,  hacks  are  usually  standing  in  a  line 
parallel  with  appellant's  railway  tracks,  leaving  barely  room  for  a  vehicle 
to  pass  between  the  park  and  the  nearest  rail  thereto.  Crockett  street 
intersects  the  plaza  at  its  western  side  opposite  the  park,  and  where  the 
hacks  stand.  The  Grand  Opera  house  is  on  the  west  side  of  and  fronts 
the  plaza  just  north  of  the  point  of  intersection  with  Crockett  street.  The 
car  that  collided  with  appellee's  buggy  was  on  the  west  track,  and  run- 
ning south.  Just  before  the  collision  appellee  was  driving  north  on  the 
west  side  of  the  plaza. 

The  appellee^s  testimony  as  to  the  accident  is  as  follows:  "On  the 
afternoon  of  February  19,  1901,  I  was  crossing  what  is  known  as  Alamo 
plaza,  which  is  within  a  radius  of  a  mile  from  the  center  of  the  city.  As  I 
reached  a  point  opposite  the  Renter  building,  I  noticed  a  number  of 
hacks  west  of  the  park  on  Alamo  plaza.  One  of  these  turned  from  the 
park  and  obstructed  my  view  looking  nopth,  in  which  direction  I  was 
*  going.  I  also  noticed  a  car  approaching  at  the  time  opposite  the  Grand 
Opera  house.  It  looked  to  be  about  seventy-five  or  one  hundred  feet 
away,  and  as  the  hack  turned  into  the  driveway,  I  thought  I  could  cross 
the  track  ahead  of  the  car.  I  crossed  the  track  at  about  right  angles.  As 
I  was  in  the  act  of  crossing,  the  car  struck  the  buggy  about  the  center. 
The  distance  between  the  east  track  and  the  side  of  the  park  was  about 
sufficient  for  one  to  drive  along.  There  was  a  man  in  front  of  the  car, 
which  was  fully  seventy-five  feet  away.  My  buggy  was  across  the  second, 
track.  The  car  struck  the  front  wheel,  breaking  the  shafts,  wheel  and 
axle.  The  horse,  was  not  hurt.  As  the  car  was  coming  towards  me,  I  am 
unable  to  make  an  estimate  of  its  speed.  I  think  I  could  have  driven 
across  with  safety  had  the  car  been  going  at  the  ordinary  rate  of  speed. 
The  car  was  coming  on  the  west  track.  There  is  a  space  next  the  curb- 
ing, then  the  east  track,  then  the  space  between  the  two  tracks.  The  hack 
was  turned  out  directly  across  the  space  with  the  horses  standing  on  the 
east  track — it  was  impossible  to  get  through.  The  carriage  was  fifty  or 
seventy-five  feet  away  from  me,  and  had  just  turned  out  of  line.  I  was 
afraid  of  a  collision  with  the  car  and  hack,  and  to  avoid  the  collision 
that  might  happen,  I  crossed  over.  The  car  was  coming  toward  me,  and 
I  knew  that  the  hack  could  not  cross  over  ahead  of  the  car,  and  the  three 
of  us  could  not  pass  there.  In  my  judgment  it  was  best  for  jne  to  get 
out  of  that  .place.  That  was  my  object  in  crossing  over.  I  thought  I 
had  ample  time,  judging  from  the  distance  the  car  was  from  me." 

Appellee's  testimony  as  to  the  distance  the  car  was  from  him,  when  he 
turned  to  cross,  is  corroborated  by  that  of  two  other  witnesses  to  the  acci- 
dent. Other  witnesses  to  it,  however,  testified  that  it  was  right  at  him 
when  he  attempted  to  cross  in  front  of  it. 

As  to  the  speed  of  the  car,  a  witness  testified  that  it  was  at  the  rate  of 
eighteen  to  twenty  miles  per  hour;  another,  that  it  looked  like  it  was 
"going  all  the  way  at  once — just  a-whizzing  down  grade ;"  another,  that 
it  was  going  so  fast  the  motorman  "could  not  stop  it  at  all."  One  wit- 
ness testified  that  when  the  car  struck  the  buggy  it  knocked  it  from  110 
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to  120  feet.  Witnesses  for  appellant,  however,  testified  that  its  speed 
was  not  greater  than  six  or  seven  miles  per  hour.  This  is  the  evidence 
most  favorable  to  appellee  upon  the  issue  under  consideration. 

In  Railway  v.  Renken,  15  Texas  Civ.  App.,  22Si,  this  court,  speaking 
through  Mr.  Justice  Fly,  says:  "Streets,  as  public  highways,  are  set 
apart  for  public  use,  and  no  person  or  corporation  can  receive  the  right 
or  authority  to  have  the  exclusive  or  paramount  use  or  control  over  such 
street  or  highway,  or  any  part  of  it.  The  privilege  of  crossing  them 
granted  to  street  railways  does  not  infringe  the  right  of  the  general  pub- 
lic to  their  use  on  terms  of  perfect  equality  with  those  to  whom  the  privi- 
lege of  use  has  been  granted. 

"The  franchise  to  lay  its  rails  upon  the  bed  of  the  public  street  gives 
to  the  company  no  right  to  the  exclusive  use  of  that  street,  and  in  no 
respect  ^exempts  it  from  an  imperative  obligation  to  exercise  due  and 
proper  care  to  avoid  injuring  persons  who  have  an  equal  right  to  use  the 
same  thoroughfare.  It  is  bound  to  take  notice  of,  recognize,  and  respect 
the  rights  of  any  pedestrian  or  other  traveler ;  and  if  by  adopting  a  mo- 
tive power  which  has  increased  the  speed  of  its  cars  it  has  thereby  in- 
creased, as  common  observation  demonstrates,  the  risks  and  hazards  of 
accidents  to  others,  it  must,  as  a  reciprocal  duty,  enlarge  to  a  commen- 
surate extent  the  degree  of  vigilance  and  care  necessary  to  avoid  injuries 
which  its  own  appliances  have  made  more  imminent.**  Thatcher  v. 
Traction  Co.,  166  Pa.,  66;  Cook  v.  Traction  Co.,  80  Md.,  151,  31  Atl 
Rep.,  327. 

In  Railway  v.  Block,  55  N.  J.  Law,  605,  27  Atl.  Rep.,  1067,  it  is  held 
that,  "(2)  the  rule  requiring  one  exercising  his  lawful  rights  in  a  place 
where  the  exercise  of  lawful  rights  by  others  may  put  him  in  peril,  to 
use  such  precaution  and  care  for  his  safety  as  a  reasonably  prudent  man 
would  use  under  the  circumstances,  is  the  measure  of  duty  for  one  who 
crosses  a  public  highway.  He  must  use  his  powers  of  observation  to  dis- 
cover approaching  vehicles,  and  his  judgment  how  and  when  to  cross 
without  collision,  but  his  observation  need  not  extend  beyond  the  dis- 
tance within  which  vehicles  moving  at  lawful  speed  would  endanger  him. 
(3)  Street  cars  propelled  by  electricity  and  running  along  land  burdened 
only  with  the  easements  of  a  public  highway,  can  not  be  run  at  a  rate  of 
speed  incompatible  with  the  lawful  and  customary  use  of  the  highway  by 
others  with  reasonable  safety.** 

In  Kennedy  v.  Railway,  52  N".  Y.  Supp.,  551,  the  court  says :  "The 
cable  car  had  no  absolute  right  to  the  exclusive  use  of  the  street.  Pe- 
destrians and  vehicles  have  some  rights  which  even  cable  cars  are 
bound  to  respect.  They  have  a  right  to  cross  the  street  even  though  a 
cable  car  may  be  in  sight.  If  not,  then  the  city  would  be  divided  into 
as  many  zones  as  there  are  lines  of  power  cars  running  the  length  of 
the  island,  and  nobody  would  ever  get  across.  It  was  not  incumbent 
upon  the  driver  of  this  vehicle  to  wait  until  no'  cable  car  was  in  sight 
before  he  attempted  to  cross.     He  had  a  right  to  cross  the  track  when 
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there  was  a  reasonable  opportunity  to  do  so,  even  though  it  required 
the  cable  car  to  slacken  its  speed  in  order  that  it  might  not  upset  his 
.  vehicle.  The  rights  of  drivers  of  vehicles  and  of  cable  cars  are  recip- 
rocal, and  the  gripman  of  a  cable  car  is  bound  to  use  as  much  diligence 
to  avoid  running  into  a  vehicle  which  is  crossing  its  track,  as  the  driver 
of  a  vehicle  is  to  avoid  running  into  a  cable  car  which  may  be  crossing 
its  path.  It  seems  to  be  assumed  upon  the  part  of  the  defendant  that, 
unless  a  vehicle  can  certainly  entirely  clear  a  cable  car  approaching  at 
a  high  rate  of  speed,  its  driver  has  no  right  to  attempt  to  cross,  and 
that  the  car,  is  in  no  case  bound  to  slacken  its  speed.  We  know  of  no 
such  rule  of  the  road.*^   • 

"A  mere  error  of  judgment  does  not  necessarily  amount  to  careless- 
ness. If  the  plaintiff  took  reasonable  care,  and  then  made  a  mistake 
as  to  the  safest  course  to  pursue  in  crossing  the  street,  he  was  not  guilty 
of  contributory  negligence  for  that  reason.  The  place  was  a  public 
street,  and  plaintiff  had  a  right  to  go  where  he  chose;  and  no  matter 
how  many  cars  were  in  the  street,  he  had  a  right  to  select  any  point  to 
go  across,  but  was  bound  to  exercise  care."  McClane  v.  Kailway,  116 
N.  Y.,  459,  32  N.  E.  Kep.,  1062. 

'TJnless  unusual  speed  is  specially  permitted  by  law,  the  speed  of 
street  cars  ought  to  be  no  greater  than  is  reasonably  consistent  with 
the  customary  use  of  the  road  by  the  public,  in  safety  (Shearm.  &  Kedf., 
sec.  484a) ;  and  travelers  may  assume  that  street  cars  will  not  run  at 
excessive  speed,  and  that  they  may  properly  walk,  ride  or  drive  across 
or  even  along  the  track  in  full  view  of  an  approaching  street  car,  if 
under  all  the  jcircumstances  it  is  consistent  with  ordinary  prudence  to 
do  so.'^  Shearm.  &  Eedf.  on  Neg.,  sec.  485c;  Railway  v.  Elliott,  7 
Texas  Civ.  App.,  216,  26  S.  W.  Rep.,  455. 

Thus  it  is  seen  that  under  the  law  the  appellee  had  a  right  to  as- 
sume and  act  upon  the  assumption  that  appellant  would  not  run  its 
car  at  a  speed  inconsistent  with  the  safety  of  members  of  the  public 
whose  rights  thereon  were  equal  to  those  of  the  appellant;  that  the 
error  in  his  judgment  that  he  had  time  to  cross  in  safety  does  not  neces- 
sarily amount  to  negligence. 

As  the  car  was  coming  towards  him  he  could  not  estimate  its  speed, 
and  he  had  the  right  to  assume  that  it  was  not  greater  than  was  con- 
sistent with  appellant's  duty.  He  turned  to  cross  to  avoid  a  collision 
with  the  hack  and  car,  which  he  deemed  inevitable  if  he  pursued  his 
course  north.  To  cross  he  had  only  twenty-five  feet  to  go  at  farthest; 
when  turning  from  his  course  to  do  so,  according  to  his  testimony,  the 
etir  \^il^^  from  seventy-five  to  100  feet  from  him;  he  was  driving  at  the 
rato  of  about  six  miles  an  hour,  and  this  would  have  placed  him  across 
th(*  truck  in  safety  had  appellant's  car  been  propelled  at  an  ordinary 
rate  cif  epeed,  or  at  no  greater  rate  than  prescribed  «by  the  ordinance  of 
the  city* 

We  have  therefore  concluded  that  when  the  reciprocal  rights  and 
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duties  of  appellant  and  appellee  are  considered  under  the  evidence  in 
the  light  of  the  law  governing  it,  that  appellee  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law;  that  it  was  a  question  for  the 
jury,  and  that  they  were  warranted  under  the  evidence  in  finding  that 
h^  was  not  guilty  of  any  negligence  proximately  contributing  to  his 
injury-  Railway  v.  Starling,  16  Texas  Civ.  App.,  365. 
The  judgment  is  affirmed. 
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International  &  Great  Northern  Railroad  Company  v. 
Mrs.  a.  M.  Bearden  et  al. 

Decided  December  17,  1902. 

1.— Assumed  Risk— Dangerous  Switch  Stand. 

Evidence  considered  in  case  of  a  car  inspector  who,  while  clinging  to  the 
side  of  a  moving  car  in  the  yards  where  he  usually  worked,  was  struck  by  an 
unlighted  switch  stand,  dangerously  near  the  track,  after  having  just  warned  a 
companion  of  a  similar  peril,  and  held  not  to  show,  as  matter  of  law,  contribu- 
tory negligence  or  assumption  of  the  risk. 

2. — ^Negligence — Customary  Method  of  Work. 

In  a  suit  for  negligently  causing  death  of  a  car  inspector,  struck  by  a 
switch  stand  while  clinging  on  the  side  of  a  moving  car,  evidence  that  inspectors 
were  accustomed  so  to  do  when,  as  in  this  case,  the  train  was  moved  before 
completing  its  inspection,  was  admissible. 

3. — Negligence — Switch  Stand— Evidence — Other  Switches. 

On  the  issue  of  negligence  in  maintaining  a  switch  stand  unlighted  and  dan- 
gerously close  to  the  track,  it  was  permissible  to  prove  the  kind  and  location  of 
other  switches  in  the  yards,  and  the  intention  of  the  yard  master  to  replace 
the  one  in  question  with  such  other  kind. 

4. — Evidence — ^Knowledge  of  Peril — Conclusion  of  Witness. 

A  witness  should  not  be  permitted  to  testify  that  the  injured  person  was 
familiar  with  the  yard,  switches,  and  switch  stands,  and  their  proximity  to  the 
track,  that  being  a  conclusion  to  be  drawn  from  the  facts. 

6.— Negligence — Contributory  Negligence— -Charges. 

See  instructions  held  proper,  and  requested  instructions  properly  refused  be- 
cause given,  in  substance,  in  the  court's  charge. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  R.  L.  Penn. 

8.  R.  Fisher  (N.  A,  Siedman  of  counsel),  for  appellant. — [The  fol- 
lowing are  the  assignments  of  error  in  appellant's  brief  asserting  error 
in  the  charge.] 

11.  The  court  erred  in  its  definition  of  negligence,  which  omitted 
all  idea  of  legal  duty  and  which  would  have  been  corrected  by  special 
instruction  number  4  asked  by  defendant,  but  refused  by  the  court. 

Statement:  The  court  defined  .negligence  as  follows:  "By  the 
term  'negligence*  as  used  in  this  charge  is  meant  the  doing  of  that 
which  a  person  of  ordinary  prudence  would  not  have  done  under  the 
same  or  similar  circumstances,  or  the  failure  to  do  that  which  a  person 
of  ordinary  prudence  would  have  done  under  the  same  or  similar  cir- 
cumstances.** 

Defendant  requested  but  the  court  refused  the  following  special  in- 
struction :  "Negligence  is  the  failure  to  do  what  an  ordinarily  reason- 
able and  prudent  person,  resting  under  a  legal  duty  to  do,  would  have 
done  under  the  circumstances  of  the  situation,  or  the  doing  or  what 
such  person,  under  the  existing  circumstances,  would  not  have  done. 
The  duty  is  dictated  and  measured  by  the  exigencies  of  the  occasion." 

12.  The  court  erred  in  not  defining  contributory  negligence,  and 
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the  jury  was  left  without  any  guide  for  determining  what  would,  under 
the  facts,  constitute  contributory  negligence  on  the  part  of  plaintiff's 
decedent.  This  omission  in  the  charge  would  have  been  cured  by  giv- 
ing special  instruction  number  5,  requested  by  defendant. 

Statement:  The  court  did  not  define  contributory  negligence.  De- 
fendant requested  but  the  court  refused  the  following  special  instruc- 
tion: "Contributory  negligence  is  the  failure  on  the  part  of  the  per- 
son killed  to  exercise  reasonable  and  ordinary  care,  which  concurs  with 
the  negligence  of  the  defendant  in  producing  the  death,  and  but  for 
which  the  death  would  not  have  occurred.^' 

13.  The  court  erred  in  attempting  to  state  the  law  as  to  the  burden 
of  proof  resting  upon  the  defendant,  and  in  particular  in  regard  to  the 
defense  of  assumed  risk.  W.  B.  Bearden,  when  he  entered  the  service, 
assumed  all  the  risks  ordinarily  incident  thereto,  including  the  risk  or 
danger,  while  riding  cars  down  the  track,  of  coming  in  contact  with  an 
upright  switch  stand  maintained  near  the  track,  if  he  knew  of  its  char- 
acter and  location  prior  to  the  accident,  or  if  its  location  and  character 
were  obvious,  open  to  ordinary  observation,  and  he  had  had  opportunity 
to  observe  the  same,  and  it  devolved  upon  plaintifiEs,  especially  after 
the  defendant  had  introduced  evidence  showing  that  the  deceased  knew 
the  character  and  location  of  the  switch  and  the  danger  to  which  it  ex- 
posed him  in  attempting  to  ride  cars  down  the  track  by  the  switch  stand, 
to  prove  facts  showing  that  he  had  not  assumed  the  risk  because  of  ig- 
norance of  the  danger  to  be  apprehended  from  the  switch  stand  as  lo- 
cated ;  and  further,  that  the  danger  was  not  open  to  ordinary  observation 
while  engaged  in  the  performance  of  the  duties  of  his  employment. 

Plaintiffs'  pleadings  exposed  Bearden  to  the  suspicion  of  negligence 
on  his  part  proximately  causing  his  death,  and  also  justified  the  infer- 
ence that  he  had  assumed  the  risk  of  riding  the  cars  down  the  track. 
The  testimony  of  plaintiffs'  own  witnesses,  Brooks  and  Koeforth,  at 
least  tended  to  prove  that  Bearden  knew  the  character  and  location  of 
the  switch  stand  by  which  he  met  his  death,  its  proximity  to  the  track 
and  the  danger  to  which  any  one  attempting  to  ride  the  cars  down  the 
track  and  beyond  the  switch  stand  would  be  exposed,  and  the  burden  of 
relieving  Bearden  of  the  imputation  of  contributory  negligence  and  of 
assumed  risk  rested  upon  the  plaintiffs  and  not  upon  the  defendant,  and 
plaintiffs  offered  no  evidence  to  remove  the  presumption  of  negligence 
and  assumption  of  risk  raised  by  their  own  testimony.  If  the  rule  appli- 
cable to  the  defense  of  contributory  negligence  is  applicable  to  the  de- 
fense of  assumed  risk,  as  the  court  in  its  charge  holds,  then  it  is  clear  that 
error  was  committed  by  the  court  in  imposing  the  burden  upon  the  de- 
fendant under  the  facts  of  this  case. 

The  court  charged  the  jury  as  follows:  "The  burden  is  upon  the 
plaintiffs  to  show  by  a  preponderance  of  the  evidence  negligence  on  the 
part  of  defendant  entitling  them  to  a  recovery.  The  burden  of  proof  is 
likewise  upon  the  defendant,  in  case  negligence  on  its  part  has  been 
shown,  to  show  by  a  preponderance  of  the  evidence  that  the  said  W.  B. 
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Bearden  was  guilty  of  negligence  which  proximately  caused  or  con- 
tributed to  his  death  or  that  he  assumed  the  risk  incident  to  the  act  in 
the  doing  of  which  he  lost  his  life/* 

Authorities:  Railway  v.  Sheider,  88  Texas,  152;  Railway  v.  Reed, 
88  Texas,  439;  Railway  v.  Martin,  63  S.  W.  Rep.,  1098;  Railway  v. 
Lewis,  63  S.  W.  Rep.,  1091. 

14.  The  court  erred  in  the  second  paragraph  of  its  charge  purport- 
ing to  give  the  law  of  the  case,  in  attempting  to  define  the  duty  of  the 
defendant  in  furnishing  its  employes  a  place  and  appliances  reasonably 
safe  for  performing  the  duties  for  which  they  were  engaged,  and  in  stat- 
ing, without  qualification,  that  a  failure  to  exercise  ordinary  care  in 
such  respect  would  be  negligence  on  defendant's  part,  (a)  because  the 
court  improperly  submitted  to  the  jury  for  its  consideration  as  against 
the  defendant  the  issue  whether  it  was  negligence  on  the  part  of  the 
defendant  to  erect  and  maintain  in  its  yard  near  its  tracks  an  upright 
switch  stand  at  a  place  by  which  cars  were  constantly  passing  and  on 
the  sides  of  which  employes  of  defendant  were  frequently  required  to 
be  in  the  performance  of  their  duties,  and  whether  said  switch  stand 
was  too  near  to  defendants  track  and  was  a  dangerous  obstruction  to 
persons  whose  duties  required  them  to  be  upon  the  sides  of  cars  passing 
over  said  track  and  by  said  switch  stand,  if  said  facts  were  known  to 
defendant — ^the  law  not  predicating  negligence  upon  the  location  and 
maintenance  of  a  switch  stand  at  any  particular  place  upon  its  prem- 
ises, the  defendant  having  the  right  to  locate,  erect  and  maintain  a 
switch  stand  in  an  upright  position  in  its  yard  at  Taylor,  near  its  track 
and  unlighted,  as  against  an  employe  whose  duties  required  him  to  be 
in  the  yard  and  about  the  switch  stand,  if,  prior  to  the  accident  of  which 
complaint  is  made,  he  knew,  or  in  the  prosecution  of  his  duties  must 
necessarily  have  known,  of  its  location  and  the  danger  to  which  it  would 
expose  him  in  attempting  to  ride  by  the  same  while  clinging  or  hanging 
to  the  side  of  a  car;  (b)  because  there  was  nothing  in  the  evidence  prov- 
ing or  tending  to  prove  that  it  was  any  part  of  the  duty  of  the  deceased 
or  other  employes  to  ride  the  cars  down  the  track;  (c)  because  there 
was  no  evidence  whatever  proving  or  lending  to  prove  that  the  practice 
or  custom  of  employes  to  ride  the  cars  down  the  track  and  by  the  switch 
stand  was  known  to  the  defendant,  or  any  of  its  officers;  and  (d)  be- 
cause the  jury,  from  said  paragraph,  which  was  independent  of  and  sep- 
arate and  distinct  from  other  paragraphs  in  which  the  court  attempted 
to  state  the  circumstances  under  which  the  defendant  would  be  relieved 
from  liability,  and  which  makes  no  reference  to  said  paragraphs,  might 
properly  conclude  that  they  were  authorized  to  infer  that  a  finding  by 
them  of  negligence  on  the  part  of  defendant  in  the  particular  com- 
plained of  would  authorize  a  recovery,  without  reference  to  the  further 
inquiry  whether  such  negligence  caused  the  death  of  plaintiff^s  decedent. 
The  court  nowhere  states  any  limitation  or  restriction  upon  the  rule  an- 
nounced in  said  paragraph  until  the  fifth  paragraph  of  the  charge. 
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which  is  entirely  separate  and  distinet  from  and  not  in  anywise  referred* 
to  in  said  second  paragraph. 

Statement:  The  second  paragraph  of  the  charge  is  as  follows:  "It 
was  the  duty  of  the  defendant  railroad  company  to  use  ordinary  care  to 
furnish  its  employes  a  place  and  appliances  reasonably  safe  for  perform- 
ing the  duties  in  which  they  were  engaged,  and  a  failure  to  exercise  such 
degree  of  care  in  this  respect  would  be  negligence  on  defendant's  part." 
The  fifth  paragraph  of  the  charge,  separate  and  distinct  from  the  sec- 
ond paragraph,  and  which  makes  no  reference  thereto,  is  as  follows: 

"Now,  if  you  find  from  a  preponderance  of  the  evidence  that  the  said 
W.  B.  Bearden  was  in  the  employ  of  the  defendant  as  a  car  inspector, 
and  that  on  said  April  24,  1900,  while  engaged  in  the  performance  of 
his  duties  as  such  car  inspector,  he  was  riding  upon  the  side  of  a  car 
in  a  train  which  he  was  engaged  in  inspecting,  and  while  so  riding  upon 
the  side  of  such  car  he  came  in  contact  with  an  upright  switch  stand 
maintained  by  defendant  in  its  said  yards  and  was  knocked  down  and 
under  said  train  and  killed,  and  that  said  switch  stand  was  located  too 
near  the  track  upon  which  said  train  was  moving  and  formed  a  danger- 
ous obstruction  to  employes  of  defendant,  if  any  there  were,  whose  duties 
required  them  to  be  on  the  sides  of  cars  passing  on  said  track  and  by 
said  switch  stand,  and  that  defendant  in  locating  and  maintaining  such 
switch  stand  too  near  said  track,  if  you  find  that  it  did  so  locate  and 
maintain  it,  was  guilty  of  negligence,  as  the  term  negligence  has  been 
hereinbefore  defined  to  you,  and  that  such  negligence  on  the  part  of  de- 
fendant, if  you  find  there  was  such  negligence  on  its  part,  was  the  proxi- 
mate cause  of  the  death  of  the  said  W.  B.  Bearden,  then  you  will  find  for 
the  plaintiffs,  unless  you  further  find  that  the  said  W.  B.  Bearden  was 
himself  guilty  of  negligence  which  caused  or  contributed  to  his  death,  or 
that  the  said  W.  B.  Bearden  knew  that  said  switch  stand  was  located  too 
near  such  track,  in  either  of  which  events  plaintifl!s  can  not  recover.** 

No  evidence  was  adduced  proving  or  tending  to  prove  that  it  was  any 
part  of  the  duty  of  the  deceased  or  other  employe  to  ride  the  cars  down 
the  track.  There  was  no  evidence  ofl!ered  proving  or  tending  to  prove 
that  the  practice  or  custom  of  employes  to  ride  the  cars  down  the  track 
and  by  tiie  switch  stand  was  known  to  the  defendant  or  any  of  its 
officers. 

Authorities:  To  the  effect  that  negligence  can  not  be  predicated  on 
the  location  of  a  switch  stand.  Railway  v.  Knight,  91  Texas,  660; 
same  case,  45  S.  W.  Rep.,  556 ;  Railway  v.  Rogers,  91  Texas,  52 ;  same 
case,  40  S.  W.  Rep.,  596.  To  the  effect  that  where  paragraphs  of  a 
charge  are  separate  and  distinct,  error  contained  in  one  is  not  corrected 
by  other  paragraphs  to  which  no  reference  is  made.  Baker  v.  Ash,  80 
Texas,  361;  Railway  v.  White,  33  S.  W.  Rep.,  322;  Harter  v.  City,  36 
S.  W.  Rep.,  294;  Railway  v.  Taylor,  44  S.  W.  Rep.,  892;  Railway  v. 
Kimball,  43  S.  W.  Rep.,  1014. 

15.    The  court  erred  in  attempting  to  give  the  law  with  reference  to 
assumed  risk,  the  charge  nowhere  advising  the  jury  as  to  what  is  an 
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assumed  risk  and  what  risks  are  assumed  by  an  employe  engaging  in 
the  service.  This  vice  in  the  charge  was  called  to  the  attention  of  the 
court  in  special  instructions  numbers  6,  7,  and  8,  requested  by  defendant 
and  refused  by  the  court. 

Statement :  The  seventh  paragraph  of  the  charge,  which  contains  the 
only  reference  to  assumed  risk,  is  as  follows : 

'TTou  are  further  instructed  that  if  the  said  W.  B.  Bearden  knew  the 
character  and  location  of  said  switch  stand  and  that  it  was  dangerous 
to  pass  the  same  while  clinging  or  hanging  on  to  the  side  of  a  moving 
car,  or  if  he  in  the  exercise  of  ordinary  care  in  the  performance  of  his 
duties  as  a  car  inspector  would  necessarily  have  known  the  character  and 
location  of  said  switch  stand  and  that  it  was  dangerous  to  attempt  to 
pass  the  same  while  clinging  or  hanging  to  the  side  of  a  moving  car, 
then,  in  either  of  said  events,  you  are  instructed  that  the  said  W.  B. 
Bearden  assumed  all  the  risks  incident  to  his  attempt  in  such  manner  to 
pass  the  said  switch  stand,  and  that  in  either  of  said  events  the  plain- 
tiffs can  not  recover,  even  though  you  may  further  find  that  the  said 
W.  B.  Bearden  believed,  at  the  time  he  so  attempted  to  pass  the  said 
switch  stand,  that  he,  by  the  exercise  of  care  proportionate  to  the  dan- 
ger, could  pass  the  said  switch  stand  without  injury.*' 

The  defendant  requested  but  the  court  refused  special  instructions  6, 
7  and  8,  which  are  as  follows  : 

6.  "The  jury  are  instructed  that  when  W.  B.  Bearden  accepted  serv- 
ice with  the  defendant  as  a  car  inspector  he  assumed  all  of  the  risks 
ordinarily  incident  to  that  servTce,  and  the  defendant  would  not  jje  liable 
to  plaintiffs  for  his  death  resulting  from  unavoidable  accident,  nor  for 
his  death  resulting  from  his  own  negligence  which  contributed  thereto, 
nor  for  his  death  resulting  from  a  risk  assumed  by  him.  If,  therefore, 
you  believe  from  the  evidence  that  Bearden's  death  resulted  from  any 
one  or  more  of  the  ordinary  risks  incident  to  the  pursuit  of  his  employ- 
ment, or  from  inevitable  accident,  or  from  his  own  negligence  which 
contributed  directly  thereto,  or  from  an  assumed  risk  then  you  will  find 
for  the  defendant.*! 

7.  "You  are  instructed  that  persons  who  engage  in  a  given  employ- 
ment assume  the  risks  ordinarily  incident  to  that  employment.  If, 
therefore,  you  believe  from  the  evidence  that  the  defects,  if  any,  exist- 
ing in  the  switch  stand  and  the  danger  to  be  apprehended  therefrom 
were  apparent,  and  that  the  said  W.  B.  Bearden  voluntarily  continued 
in  the  discharge  of  his  usual  duties  a6  car  inspector  without  protest  or 
objection,  and  that  he  knew,  or  by  the  exercise  of  ordinary  care  and  ob- 
servation might  have  known,  that  such  switch  stand  was  dangerous,  then 
you  are  instructed  that  plaintiffs  can  not  recover,  and  you  will  return  a 
verdict  for  the  defendant.** 

8.  "The  jury  are  instructed  that  if  an  employe  of  a  railroad  com- 
pany discovers  that  a  switch  stand  in  use  in  the  line  of  his  employment 
is  dangerous  because  too  close  to  the  track,  or  for  other  reasons,  and 
does  not  stop  running  by  the  same  while  clinging  to  the  side  of  a  mov- 
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ing  car,  and  give  notice  thereof  to  the  company  or  its  agents  and  wait 
until  the  dangerous  condition  is  remedied,  but  continues  to  exercise  his 
employment  with  the  switch  stand  in  such  condition  without  protest  or 
objection,  and  is  killed  by  reason  of  its  being  in  such  dangerous  condi- 
tion, then  the  company  will  not  be  liable.  If,  therefore,  you  believe 
from  the  evidence  that  prior  to  his  death  the  said  W.  B.  Bearden  was 
well  acquainted  with  defendant's  tracks,  switch  stands,  etc.,  at  the  point 
where  he  was  killed,  and  knew  that  the  switch  stand  by  which  he  was 
killed  was  too  near  the  track,  and  that  on  account  of  such  proximity 
there  was  danger  attending  the  riding  by  the  switch  stand  while  cling- 
•  ing  to  the  side  of  a  moving  car ;  and  if  you  further  believe  from  the 
evidence  that  the  said  Bearden  failed  to  give  defendant,  or  its  agents, 
notice  of  such  defects  and  danger,  and  continued  in  the  performance  of 
his  usual  duties  without  protest  or  objection,  and  was  killed  while  riding 
by  the  switch  stand  while  clinging  to  the  side  of  a  car,  then  you  are 
instructed  that  plaintiffs  can  not  recover,  and  you  will  return  a  verdict 
for  the  defendant." 

16.  The  court  erred  in  the  fifth  paragraph  of  its  charge,  in  particu- 
lar in  so  much  thereof  as  reads  as  follows :  "Now,  if  you  find  from  a 
preponderance  of  the  evidence  that  the  said  W.  B.  Bearden  was  in  the 
employ  of  defendant  as  a  car  inspector,  and  that  on  said  April  24,  1900, 
while  engaged  in  the  performance  of  his  duties  as  such  car  inspector, 
he  was  riding  upon  the  side  of  a  car  in  a  train  which  he  was  engaged 
in  inspecting,  and  while  so  riding  upon  the  side  of  such  car  he  cariie  in 
contact  with  an  upright  switch  stand  maintained  by  the  defendant  in  its 
said  yard  and  was  knocked  down  and  under  said  train  and  killed,  and 
that  such  switch  stand  was  located  too  near  the  track  upon  which  said 
train  was  moving  and  formed  a  dangerous  obstruction  to  employes  of 
defendant,  if  any  there  were,  whose  duties  required  them  to  be  on  the 
sides  of  cars  passing  on  said  track,  and  by  said  switch  stand,  and  that  de- 
fendant, in  locating  and  maintaining  such  switch  stand  too  near  said 
track,  if  you  find  that  it  did  so  locate  and  maintain  it,  was  guilty  of  neg- 
ligence, as  the  term  negligence  has  been  hereinbefore  defined  to  you,  and 
that  such  negligence  on  the  part  of  the  defendant  *  *  *  was  the 
proximate  cause  of  the  death  of  said  W.  B.  Bearden,  then  you  will  find 
for  the  plaintiffs,  unless"  ♦  ♦  *  because  the  same  was  a  charge 
upon  the  weight  of  the  evidence  and  invaded  the  province  of  the  jury 
in  finding  a  material  fact,  viz:  That  the  duties  of  plaintiffs'  decedent 
required  him  to  be  on  the  sides  of  cars  passing  on  said  track  and  by  said 
switch  stand.  The  term  in  said  paragraph  "if  there  were,"  following 
the  words  "employes  of  defendant,"  suggests  only  an  inquiry  as  to 
whether  defendant  had  any  employes,  and  can  not  be  applied  as  de- 
scriptive of  employes  whose  duties  required  them  to  be  on  the  sides  of 
cars,  and  is  not  the  equivalent  of  the  following:  "That  said  switch 
stan^  formed  a  dangerous  obstruction  to  employes  of  the  defendant, 
whose  duties  required  them  to  be  on  the  sides  of  cars  passing  on  said 
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track  and  by  said  switch  standi  if  from  the  evidence  you  find  there  were 
such  employes." 

17.  The  court  erred,  in  the  concluding  part  of  said  fifth  paragraph 
of  its  charge  and  in  the  seventh  paragraph  thereof,  wherein  it  was 
attempted  to  state  what  would  relieve  defendant  from  liability  notwith- 
standing its  negligence,  in  omitting  to  instruct  the  jury  that,  if  the 
switch  stand,  its  proximity  to  the  track  and  the  danger  to  be  appre- 
hended therefrom  in  passing  the  same  while  clinging  to  the  side  of  a 
moving  car  was  apparent,  open,  obvious  to  ordinary  observation,  there 
could  be  no  recovery,  which  vice  in  the  charge  of  the  court  was  specially 
called  to  its  attention  by  special  instruction  number  7,  asked  by  the 
defendant  and  refused  by  the  court.  The  charge  did  not,  as  it  should 
have  ''done,  present  to  the  minds  of  the  jury  the  idea  that  plaintiffs' 
decedent  must  take  notice  of  the  kind  and  location  of  structures  around 
which  his  work  necessarily  called  him,  when  the  kind,  the  location,  and 
the  danger  to  be  apprehended  therefrom  while  engaged  in  the  perform- 
ance of  his  duties  are  obvious  and  plain  to  ordinary  observation. 

18.  The  court  erred  in  the  sixth  paragraph  of  its  charge  in  attempt- 
ing to  enumerate  the  facts  which  might  constitute  contributory  negli- 
gence on  the  part  of  said  W.  B.  Bearden  and  relieve  defendant  from 
responsibility  notwithstanding  negligence  on  its  part,  because  said  charge 
did  not  advise  the  jury  that,  if  the  location  of  the  switch  stand  and  the 
danger  to  which  it  exposed  an  employe  passing  the  same  while  clinging 
to  the  side  of  a  car  were  obvious  and  open  to  ordinary  observation,  there 
could  be  no  recovery.  This  error  was  called  to  the  attention  of  the 
court  in  special  instruction  number  7,  requested  by  defendant  and  re- 
fused by  the  court. 

19.  The  court  erred  in  the  seventh  paragraph  of  its  charge  in  at- 
tempting to  state  what  facts,  if  found  by  them,  would  justify  them  in 
finding  that  the  said  Bearden  had  assumed  the  risk  incident  to  his  at- 
tempt to  pass  the  switch  stand  while  clinging  to  the  side  of  a  car,  be- 
cause said  paragraph  omitted  to  advise  the  jury  that,  if  the  character  and 
location  of  the  switch  stand  and  its  danger  was  apparent,  obvious  and 
open  to  the  ordinary  observation  of  W.  B.  Bearden  while  engaged  in  the  . 
performance  of  his  duties,  there  could  be  no  recovery.     . 

20.  The  court  erred  in  refusing  to  give  special  instruction  number  6, 
asked  by  defendant. 

21.  The  court  erred  in  refusing  to  give  special  instruction  number  7, 
asked  by  defendant. 

22.  The  court  erred  in  refusing  to  give  special  instruction  number  8, 
asked  by  defendant. 

Proposition:  The  charge  of  the  court  omitted  to  state  that  the  de- 
fendant, even  if  guilty  of  the  negligence  charged,  would  be  relieved  of 
liability  if  the  location  of  the  switch  stand  and  the  danger  to  which  it 
exposed  an  employe  passing  the  same  while  clinging  to  the  side  of  a  car 
were  obvious  and  open  to  ordinary  observation,  if  the  character  of  the 
switch  stand  and  the  danger  in  attempting  to  ride  the  cars  down  the 
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track  would  necessarily,  in  the  exercise  of  ordinary  care,  come  to  his 
attention;  in  other  words,  that  the  law  imposed  upon  him  for  his  own 
protection  the  duty  of  taking  notice  of  the  kind  and  location  of  the 
structures  around  which  his  work  called  him,  when  the  kind  and  location 
of  the  structures  and  danger  to  be  apprehended  therefrom  while  engaged 
in  the  performance  of  his  duties  were  obvious  and  plain  to  ordinary 
observation. 

23.,  The  court  erred  in  the  tenth  paragraph  of  its  charge  in  attempt- 
ing to  advise  the  jury  as  to  the  measure  of  damages  in  cases  of  this 
character. 

Statement:  The  court  charged  the  jury  as  follows:  "If  you  find  for 
the  plaintiffe,  Mrs.  A.  M.  Bearden,  Chester  A.  Bearden,  Katie  May 
Bearden,  Johnnie  Lee  Bearden,  and  Jessie  B.  Bearden  under  the  fore- 
going instructions,  then  you  will  find  for  them  in  such  sum  as  will,  in 
your  judgment  from  the  evidence,  fairly  and  justly  compensate  them  for 
the  actual  pecuniary  loss  sustained  by  them  in  the  death  of  said  W.  B. 
Bearden,  and  you  will  then  apportion  such  sum  between  the  plaintiffs, 
giving  to  each  plaintiff  such  sum  and  no  more  as  will  fairly  and  justly 
compensate  such  plaintiffs  for  such  actual  pecuniary  loss  sustained  by 
such  plaintiffs.  By  the  term  "actual  pecuniary  loss,^*  as  used  above,  is 
meant  such  sum  as,  if  paid  now  and  in  a  lump  sum,  would  be  equal  in 
value  to  the  aid  or  benefits,  in  a  pecuniary  way,  if  any,  which  the  said 
W.  B.  Bearden  would  have  bestowed  upon  plaintiffs  had  he  lived.  Noth- 
ing can  be  recovered  by  plaintiffs  as  compensation  for  grief  on  account 
of  the  death  of  said  W.  B.  Bearden  or  on  account  of  the  loss  of  his 
society.'* 

24.  The  court  erred  in  refusing  to  give  special  instruction  number  4, 
asked  by  the  defendant. 

Defendant's  fourth  special  instruction  correctly  defined  negligence, 
and  would  have  corrected  the  definition  given  by  the  court. 

25.  The  court  erred  in  refusing  to  give  special  instruction  number  5, 
asked  by  the  defendant. 

The  court  having  failed  to  define  contributory  negligence,  should  have 
given  the  requested  instruction  correctly  defining  it. 

John  W.  Parker,  for  appellees. 

STBEETMAN,  Associate  Justice. — Mrs.  A.  M.  Bearden  was  the 
wife  of  W.  B.  Bearden,  who  was  killed  in  the  yards  of  appellee  at  Taylor, 
Texas.  She  brought  this  suit  for  herself  and  for  the  use  of  her  children, 
except  Mrs.  Pipkin  (who  was  made  defendant)  to  recover  damages  on 
account  of  his  death.  Mrs.  Pipkin  and  her  two  other  married  daughters 
disclaimed  any  interest  in  the  suit  and  were  dismissed.  There  seem  to 
have  been  two  trials  of  the  case,  both  resulting  in  verdicts  for  plaintiffs, 
the  last  judgment,  from  which  this  appeal  is  taken,  being  for  $5250, 
apportioned   as   follows:     Mrs.   A.    M.   Bearden,   $2000;   Chester   A. 
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Bearden,  $250;  Katie  May  Bearden,  Johnnie  Lee  Bearden,  and  Jessie 
B.  Bearden,  each  $1000. 

It  was  alleged  in  substance  that  deceased  was  employed  by  appellant 
as  night  car  inspector  at  Taylor,  Texas,  and  that  his  duties  required  him 
to  inspect  all  cars  coming  into  said  station  at  night;  and  in  the  per- 
formance of  his  duties  at  times  it  became  necessary  for  him  to  get  on 
such  cars  while  they  were  being  moved  about  in  •the  yards  before  the 
inspection  of  a  train  was  finished,  so  as  to  follow  up  the  train  and  inspect 
it.  That  on  the  night  of  April  24,  1900,  while  he  was  engaged  in  the 
inspection  of  a  freight  train,  the  same  was  moved  before  the  inspection 
was  finished;  and  in  order  to  follow  it  up,  he  hung  on  the  side  of  one 
of  said  cars,  and  while  he  was  hanging  on  the  same  he  was  brought  in 
contact  with  an  upright  switch  stand  and  thereby  knocked  from  said  car, 
and  fell  under  its  wheels,  which  ran  over  and  instantly  killed  him. 

It  was  alleged  that  said  switch  stand  was  unlighted  and  was  too  close 
to  the  track,  and  was  too  high,  and  presented  a  dangerous  obstacle  to 
persons  whose  duties  required  them  to  be  upon  the  sides  of  moving  cars, 
and  that  in  this  respect  appellant  was  guilty  of  negligence,  which  caused 
the  death  of  said  Bearden. 

There  were  also  proper  averments  of  the  elements  of  damage. 

Appellant's  answer  contained  a  general  denial  and  special  pleas  set- 
ting up  colitributory  negligence  and  assumed  risk.  At  the  close  of 
plaintiff^s  evidence,  appellant  moved  the  court  to  instruct  a  verdict  for 
defendant. 

The  defendant  then,  at  the  close  of  the  trial,  requested  a  peremptory 
instruction,  and  after  the  verdict  made  a  motion  to  enter  judgment  for 
defendant  non  obstante  veredicto. 

The  adverse  ruling  of  the  court  in  each  of  these  respects  is  complained 
of,  and  appellant  in  this  court  earnestly  contends  that  the  evidence  con- 
clusively sustains  the  defenses  of  contributory  negligence  and  assumed 
risk. 

The  evidence  fully  sustains  the  allegations  of  the  petition  with  refer- 
ence to  the  negligence  of  appellant,  and  shows  that  it  was  the  cause  of 
Bearden's  death;  and  that  plaintiffs  sustained  damages  to  the  amount 
found  by  the  verdict. 

The  only  serious  question  of  fact  is  whether  the  evidence  showing 
contributory  negligence  of  the  deceased,  or  his  assumption  of  the  risk, 
was  so  conclusive  as  to  require  us  to  reverse  the  judgment. 

All  of  the  witnesses  who  testified,  except  Mrs.  Bearden,  were  either 
at  the  time  of  the  trial  or  at  the  time  of  the  accident  employes  ol 
appellant. 

It  was  sho^Ti  that  on  the  night  of  the  accident  it  was  dark  and  raining. 
Bearden  and  the  witness  Brooks  (his  assistant)  had  inspected  the  south 
side  of  the  train,  and  about  half  of  the  north  side,  when  the  train  was 
moved,  and  they  hung  on  the  side  of  the  cars.  There  were  two  unlighted 
switch  stands  not  far  apart  in  the  direction  they  were  going.  Bearden 
had  on  a  slicker  and  had  a  torch  in  his  hand.    He  seems  to  have  passed 
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the  first  switch  stand,  but  in  passing  the  second  he  was  struck  by  the 
switch  target,  knocked  from  the  car,  run  over,  and  instantly  killed. 

The  principal  question  is  whether  Bearden  knew  of  the  dangerous 
proximity  of  this  switch  stand  to  the  track,  and  with  such  knowledge, 
assumed  the  risk  of  being  struck  by  it  in  the  performance  of  his  duties ; 
or  whether  with  such  knowledge,  his  conduct  in  attempting  to  pass  it 
on  the  cars  was  contributory  negligence. 

The  switch  stand  was  located  some  distance  from  the  depot,  and  about 
500  yards  from  what  is  called  the  "switch  shanty,'*  where  deceased  stayed 
when  not  inspecting  trains.  It  had  been  placed  there  about  a  year  and 
a  half  before  the  accident.  Deceased  had  been  working  in  the  same 
capacity  ever  since  it  had  been  placed  there,  but  worked  only  at  night. 
His  duties  required  him  to  be  in  all  parts  of  the  yards  at  different  times. 
Aside  from  these  facts  there  was  no  evidence,  except  that  of  Brooks, 
which  we  shall  presently  discuss,  to  show  his  knowledge  of  the  location 
of  the  switches,  but  only  the  inspection  of  the  cars. 

Brooks  testified  by  deposition  that  he  was  just  behind  Bearden  assist- 
ing him  to  inspect  the  train,  and  after  they  had  caught  on  the  sides  of 
the  cars,  and  just  before  they  reached  the  first  switch  stand,  Bearden 
warned  him  to  'look  out  for  the  blind  switch,*'  and  that  he  (witness) 
dropped  off  the  car  and  walked  around  the  first  switch  stand  and  caught 
another  car,  but  Bearden  hugged  close  to  the  car  and  passed  this  switch 
stand  safely,  and  when  witness  had  nearly  reached  the  second  blind 
switch  stand,  he  saw  that  Bearden  had  dropped  down  to  the  ground,  and 
was  inspecting  the  cars  as  the  train  moved  by.  That  witness  then  jumped 
off,  and  just  as  he  did  so  Bearden  caught  another  car,  and  as  he  passed 
the  second  switch  stand  it  struck  him,  and  witness  presently  went  there 
and  found  his  dead  body. 

It  will  be  seen  that  this  evidence,  if  believed  by  the  jury,  would  have 
tended  strongly  to  show  contributory  negligence  on  the  part  of  the  de- 
ceased, or  at  least  such  knowledge  on  his  part  of  the  dangerous  location 
of  the  switch  stand  as  would  imply  an  assumption  by  him  of  the  risk. 
We  do  not  believe  however,  that  it  is  so  conclusive  upon  these  questions, 
especially  when  considered  in  connection  with  other  evidence,  as  to 
require  us  to  set  aside  the  judgment  of  the  lower  court.  The  testimony 
of  Brooks,  if  true,  may  show  that  the  deceased  knew  that  the  switch 
stand  was  unlighted,  and  that  it  was  situated  so  near  the  track  as  to 
render  some  degree  of  care  necessary  in  passing  it ;  but  it  does  not  neces- 
sarily show  that  he  knew  it  was  so  close  as  to  be  dangerous  if  proper 
care  w^as  exercised.  It  was  the  duty  of  his  employer  to  provide  a  reason- 
ably safe  place  for  the  performance  of  his  work;  and  in  the  absence  of 
actual  knowledge  on  his  part,  he  had  a  right  to  presume  that  this  duty 
had  been  performed. 

The  evidence  of  appellant's  civil  engineer,  who  made  an  accurate 
measurement,  shows  that  the  distance  from  the  side  of  a  stock  car  to  the 
target  on  this  switch  stand  was  18%  inches;  and  the  distance  from  the 
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nearest  rail  to  the  center  of  the  stand  is  55  inches.  These  are  probably 
the  correct  distances.  ' 

To  show  that  the  deceased,  notwithstanding  his  duties  in  the  yards, 
may  not  have  known  the  distance  from  the  track,  we  call  attention  to 
the  evidence  of  some  of  the  other  witnesses.  The  assistant  inspector, 
Brooks,  testified  that  he  thought  the  switch  stand  was  about  45  inches 
from  the  nearest  rail. 

T.  D.  Dunn,  the  yardman  who  put  in  the  switch  in  question,  thought 
it  was  about  13  inches  from  the  iargcjt  to  a  car  on  the  track. 

Martin,  the  switchman  in  charge  of  the  yards,  said:  "The  distance 
from  the  switch  stand  at  which  Bearden  is  said  to  have  been  killed  to* 
track  No.  1,  is  about  15  or  16  inches." 

George  Willis  testified:  "I  don^t  know  the  distance,  though  I  am 
yardmaster,  and  have  been  for  about  fifteen  or  sixteen  ^ears/' 

The  testimony  of  these  four  witnesses,  all  of  whom  had  about  the 
same  opportunity  as  Bearden  to  learn  of  the  proicimity  of  the  switch 
stand  to  the  track,  one  testifying  that  he  did  not  know,  and  the  others 
showing  by  their  incorrect  estimates  that  they  did  not  know  the  dis- 
tance, affords  a  demonstration  of  the  fact  that  Bearden  may  not  have 
known  the  distance.  Some  of  these  witnesses  also  testify  that  they  sup- 
posed it  was  far  enough  to  "clear  a  man"  on  the  side  of  a  car ;  and  this 
supposition,  which  the  law  authorized  in  the  absence  of  knowledge,  may 
have  been  in  the  mind  of  the  deceased. 

Taking  these  facts  into  consideration,  even  accepting  as  true  the  testi- 
mony of  Brooks,  we  can  not  say  that  the  finding  of  the  jury  was  unsup- 
ported by  the  evidence.  It  may  be  further  true  that  the  jury  did  not 
believe  that  part  of  Brooks*  testimony  which  tended  to  show  Bearden's 
knowledge  of  the  danger.  There  were  circumstances  which  might  have 
warranted  them  in  discrediting  this  evidence.  He  was  an  employe  of 
defendant;  this  part  of  his  testimony  was  given  by  deposition;  and  if 
not  unreasonable,  it  was,  to  say  the  least,  somewhat  remarkable  that  the 
deceased  with  his  last  words  should  warn  Brooks  against  the  danger  of 
the  blind  switch,  and  the  next  instant  meet  his  own  death  by  disregard- 
ing the  danger. 

While  the  evidence,  upon  the  whole,  tended  rather  stronglj  to  show 
knowledge  on  the  part  of  the  deceased,  yet  it  was  not  so  conclusive  as 
to  warrant  us  in  setting  aside  the  judgment. 

There  was  no  error  in  permitting  proof  that  deceased  and  other  in- 
spectors had  for  many  years  been  accustomed  to  hang  on  the  sides  of 
moving  cars  when  a  train  was  moved  before  an  inspection  was  finished. 
It  served  to  show  that  deceased  was  performing  his  work  in  the  usual 
and  customary  manner ;  and  the  long  existence  of  the  custom  authorized 
the  jury  to  presume  that  the  company  had  notice  of  it.  Lawson^  Usages 
and  Customs,  sec.  21 ;  O'Mellia  v.  Railway,  21  S.  W.  Rep.,  507. 

It  was  proper  to  show  the  kind  and  location  of  other  switch  stands  in 
the  yards  at  Taylor ;  and  also  that  the  switch  stand  where  deceased  was 
killed  was  used  because  there  were  no  others  on  hand  at  the  time^  and 
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that  it  was  the  intention  of  defendant's  yardmaster,  when  he  placed  it 
theie^  to  replace  it  with  another  kind  of  stand  as  soon  as  possible. 
This  evidence  was  pertinent  to  show  whether  it  was  necessary  to  main- 
tain the  switch  stand  as  it  was^  and  whether  defendant  had  used  ordinary 
care  to  provide  a  reasonably  safe  place  for  deceased  to  work. 

Appellant  offered  to  prove  by  certain  witnesses  that  Bearden  "was 
familiar  with  the  yard  and  knew  the  tracks,  structures,  switches  and 
switch  stands,  and  their  location  and  proximity  to  the  track,'*  which 
evidence  was  excluded.  Appellant  was  permitted  to  show  what  oppor- 
tunities deceased  had  to  acquire  such  familiarity,  and  every  fact  indicat- 
ing that  he  had  such  knowledge.  Whether  he  actually  had  such  knowl- 
edge was  a  conclusion  to  be  drawn,  not  by  the  witnesses,  but  by  the  jury. 

We  have  carefully  examined  the  assignments  relating  to  the  charge 
of  the  court,  and  find  no  error.  The  law  of  the  case  was  correctly  pre- 
sented, and  the  special  charges,  so  far  as  they  were  correct,  were  embodied 
in  the  instructions  given. 

There  being  no  error  in  the  judgment,  it  is  afi&rmed. 

Affirmed. 

Writ  of  error  refused. 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

W.  D.  Collins. 

Decided  December  17,  1902. 

1. — Evidence — ^Admissibility — Objection. 

Complaint  of  the  admission  of  evidence  over  objection  thereto  is  unavailing 
where  other  evidence  to  the  same  effect  was  admitted  without  objection. 

2.— ^ame— Conclusion  of  Witness. 

The  question,  "Is  it  not  a  fact  that  when  the  engineer  who  brought  the  en- 
gine in  has  made  nis  report,  and  the  engine  inspector  has  made  his  inspection, 
that  the  engineers  customarUy  assume  that  there  are  no  defects  and  the  engine 
is  ready  for  duty?"  calls  for  a  fact,  and  not  a  mere  conclusion. 

3.— Charge— Damages— Use  of  "Should  Allow." 

A  charge  to  the  effect  that  the  jury  should  take  into  consideration  the  men- 
tal and  physical  pain  suffered  by  plaintiff,  and  should  allow  such  sum  as  would 
be-  just  compensation  therefor,  was  not  objectionable  because  of  the  use  of  the 
word  "should." 

4.— Railroads— Bvidence— Negligence — Side  Rod  of  Engine. 

Evidence  held  sufficient  to  show  that  a  side  rod  of  an  engine  broke  because 
of  an  old  crack  and  of  crystallization,  which  should  have  been  discovered  by 
proper  inspection. 

5. — Same — ^Inspection — ^Waiver  of  Rule — Contributory  Negligence. 

Failure  of  an  engineer  to  inspect  his  engine  for  defects  before  starting  on 
a  run  is  not  negligence  where  this  is  the  general  practice  of  engineers  on  that 
road,  and  the  rule  requiring  them  to  make  such  inspection  is  generally  if  not 
universally  disregarded. 

6. — Bill  of  Exceptions — ^Disallowance. 

Where  the  judge  indorsed  on  a  bill  of  exceptions  that  he  had  presented  it  to 
the  opposing  counsel,  who  refused  to  agree  to  it,  and  that  the  bill  "is  by  me  dis- 
allowed because  incorrect,"  this  showed  that  the  bill  was  disallowed  not  merely 
because  of  such  refusal,  but  because  it  was  incorrect. 

7.— Railroads— Negligence— Inspection  of  Engine. 

Where  there  was  evidence  to  the  effect  that  the  side  rod  of  an  engine,  the 
breaking  of  which  caused  the  injury,  had  became  crystallized  from  long  use,  and 
that  such  a  defect  was  discoverable  by  the  use  of  a  hydraulic  press,  and  that 
no  such  test  had  ever  been  applied  to  this  rod,  it  was  proper  for  the  jury  to  con- 
sider such  evidence  in  determining  a  failure  to  make  a  proper  inspection. 

8. — Personal  Injury — ^Damages — ^Inability  to  Perform  Family  Duty. 

Where  plaintiff  testified  that  one  effect  of  his  injuries  was  an  inability  to 
perform  family  duty,  and  a  physician  testified  that  such  injuries  as  plaintiff  had 
received  impaired  that  capacity,  there  was  a  legal  basis  for  the  estimation  of 
damages  on  that  ground. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hod. 
S.  J.  Brooks. 

Newton  &  Ward  and  Baker,  Botts,  BaJcer  &  Lovett,  for  appellant. 

Perry  J.  Lewis  and  H.  C.  Garter,  for  appellee. 

JAMES,  Chief  Justice. — The  injury  for  which  appellee  sues  was 
alleged  to  have  been  received  on  or  about  April  1,  1900,  while  in  the 
employ  of  appellant  in  the  capacity  of  an  engineer,  and  occasioned  by 
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the  breaking  of  a  side  rod  of  his  engine  while  the  train  was  running,  said 
broken  rod  crashing  into  the  cab  where  plaintiff  was  sitting.  The  negli- 
gence alleged  was  in  permitting  the  rod  to  become  weak,  cracked,  de- 
fective, brittle,  and  crystallized,  and  in  the  failure  to  properly  inspect  it. 
Defendant  pleaded  a  general  denial;  also  that  it  had  exercised  proper 
care  through  competent  inspectors  as  to  inspection  of  the  engine;  that 
defects,  if  any,  in  the  rod  were  not  discoverable  by  the  exercise  of  ordi- 
nary care, — in  other  words,  were  latent ;  and  that  it  had  exercised  proper 
care  in  procuring  the  engine  from  reputable  manufacturers;  that  it  was 
the  duty  of  appellee  under  defendant's  rules  to  have  inspected  the  engine 
and  discovered  any  defect  in  the  engine  that  was  discoverable  by  ordi- 
nary care,  and  that  the  rod  broke  from  appellee's  negligence  in  handling 
the  engine.    The  verdict  was  against  appellant  for  $15,000. 

The  assignments  from  1  to  7  inclusive  object  to  the  following  cross- 
question  to  many  witnesses,  upon  the  ground  that  it  called  for  the  mere 
conclusion  of  a  witness:  "Is  it  not  a  fact  that  when  the  engineer  who 
brought  the  engine  in  has  made  his  report,  and  the  engine  inspector  that 
the  defendant  is  supposed  to  have  at  the  ends  of  divisions  has  inspected 
the  engine,  that  engineers  customarily  assume  that  there  are  no  defects 
and  the  engine  is  ready  for  duty?"  The  answer  was  in  the  affirmative. 
In  our  opinion  it  embodied  a  fact,  and  not  a  mere  conclusion.  But  out- 
side of  this,  the  same  cross-interrogatory  was  put  to  other  witnesses  than 
those  referred  to  in  these  seven  assignments,  aAd  the  same  answer 
elicited,  without  any  objection  interposed.  Railway  v.  John,  29  S.  W. 
Rep.,  558;  Railway  v.  Kindred,  57  Texas,  491. 

The  eighth  assignment  criticises  the  following  part  of  a  charge: 
"And  in  estimating  his  damages,  if  any,  you  should  take  into  considera- 
tion the  mental  and  physical  pain  suffered,  if  any,  consequent  upon  his 
injuries,  if  any;  and  if  you  believe  from  the  evidence  that  his  injuries, 
if  any,  are  permanent  and  will  diminish  his  capacity  to  earn  money  in 
the  future,  then  you  should  allow  him  such  a  sum  therefor  as  you  believe 
from  the  evidence,''  etc,  because  of  the  use  of  the  word  "should"  where 
it  first  occurs  in  the«  paragraph.  The  word  is  used  twice  in  the  para- 
graph, and  if  error  at  one  place,  it  would  seem  to  be  equally  so  at  the 
other.  If  facts  are  found  as  indicated,  there  can  be  no  question  that  a 
jury  should  consider  the  elements  of  damage  indicated,  if  found  to  exist. 
The  assignment  is  therefore  overruled. 

Before  discussing  the  remaining  assignments,,  a  statement  of  con- 
clusions of  fact  in  view  of  the  issues  and  verdict  will  be  given  as  briefly 
as  may  be. 

It  was  an  engine  which  started  at  Del  Rio  for  San  Antonio,  the  be- 
ginning and  end  of  a  division.  About  twenty  miles  west  of  San  Antonio 
the  rod  on  the  right  side  of  the  engine — ^the  engineer's  side — suddenly 
broke  about  the  middle,  and  struck  into  the  box  with  great  force  and 
caused  plaintiff's  injury.  Plaintiff  testified  that  he  examined  the  rod 
when  the  train  stopped,  and  that  on  the  bottom  side  of  the  rod  wh^re  it 
broke  there  was  a  crack  clear  across  the  rod,  an  old  crack,  which  the  oil 
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had  worked  up  into.  The  crack  was  about  an  eighth  of  an  inch  deep 
across  the  bottom  of  the  rod.  Another  witness,  O'Day,  testified  that  he 
saw  the  engine  when  it  came  into  the  yards  at  San  Antonio;  that  the 
rod  was  broken  about  the  center;  that  he  noticed  this  crack  which  the 
oil  had  gotten  into  at  the  place  where  the  rod  was  broken.  An  engineer, 
Fitzpatrick,  who  ran  tliis  engine  the  day  before  the  accident  between 
Del  Eio  and  Sanderson,  testified  that  when  he  got  back  to  Del  Rio  he 
looked  her  over  as  he  always  did  at  the  end  of  a  trip, — ^he  looked  the 
rods  over  and  did  not  discover  any  cracks  or  defects  in  either  one  of  the 
side  rods,  and  if  there  had  been  a  crack  in  the  side  rod  an  eighth  of  an 
inch  deep,  it  would  have  been  visible,  and  he  would  have  seen  it. 

Snedden,  defendant's  machinist  and  foreman  at  Del  Eio,  who  it  ap- 
pears inspected  tbe  engine  before  it  started  out  on  this  occasion,  testified 
that  he  gave  it  the  usual  inspection,  and  that  this  usually  takes  from 
fifteen  minutes  to  half  an  hour.  Other  witnesses  testified  that  it  took 
'an  hour  or  more  to  inspect  an  engine  properly.  Snedden  testified  also 
that  if  a  side  rod  had  a  crack  on  the  under  side  an  eighth  of  an  inch 
deep,  it  would  show  on  the  corners  and  outer  edges  of  the  rod,  and  if 
there  had  been  such  a  crack  in  this  one,  it  would  not  have  been  necessary 
to  get  underneath  it  to  see  it.  The  rod  is  about  six  inches  wide  and 
about  three  and  a  half  inches  across.  If  there  was  a  crack  on  the  bot- 
tom of  that  rod,  it  ought  to  show  on  the  edge.  If  it  was  just  half  way 
across  the  rod  and  didnH  extend  to  ttie  outside  at  all  so  as  to  show  up, 
it  would  not  be  indicated,  and  practically  you  would  not  find  it  until  the 
rod  broke.  When  it  snaps  of?  when  the  engine  is  running,  then  it  is  crys- 
tallized. Anderson,  a  witness  for  defendant,  testified  that  when  a  side 
rod  becomes  crystallized  it  shows  from  the  outside,  and  the  engine  in- 
spector can  discover  it;  and  that  he  could  take  the  two  ends  of  a  rod 
and  look  at  the  broken  ends  and  tell  whether  or  not  the  metal  had  crys- 
tallized,— ^the  one  that  is  crystallized  shows  cracks  and  the  other  does 
not.  If  the  rod  was  not  crystallized,  and  broke,  the  break  would  be  a 
kind  of  a  tear;  the  other  would  be  more  like  glass.  O'Day  testified  that 
the  other  break  (outside  of  the  crack  which  the  oil  had  gone  into)  was 
bright,  where  it  broke  right  oflE.    It  was  a  straight-oflE  break. 

Snedden  testified  also  that  these  cracks  always  show  up  before  any 
accident  happens.  The  crack  can  be  discovered  before  the  accident  hap- 
pens,— that  crystallization  is  where  the  metal  by  reason  of  long  use  and 
exposure  to*  the  elements  of  heat  and  cold  loses  its  fiber  and  is  in  a  con- 
dition where  it  will  break  easily. 

Arthur  M.  White,  superintendent  of  the  Schenectady  Locomotive 
Works,  testified  that  where  there  is  a  fracture  an  inspection  may  show 
that  the  rod  was  crystallized  at  the  point  of  fracture,  though  a  fracture 
may  have  been  occasioned  by  some  other  cause  than  the  fact  of  the 
crystallization  of  the  rod  at  that  particular  point.  If  there  is  any  sus- 
picion that  a  side  rod  has  lost  its  temper,  I  consider  the  thing  to  do  is  to 
replace  it  with  a  new  one. 

Arthur  Lane,  another  witness,  connected  with  said  works,  testified 
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that  constaiit  use  and  exposure  to  heat  and  cold  will  tend  to  crystallize 
the  metal,  and  make  them  more  liable  to  break  than  they  would  have 
been  in  their  original  perfect  condition;  he  also  testified  that  he  knew 
of  no  physical  test  which  should  be  "appointed"  to  a  side  rod  to  ascer- 
tain whether  it  is  strong  and  in  good  condition  other  than  a  close  and 
periodic  inspection  of  its  surface  to  ascertain  whether  any  cracks  are 
developing  in  it.  There  was  evidence  tending  to  show  that  this  engine 
had  been  in  use  by  defendant  for  about  eight  years,  and  that  after  such 
use  an  engine  is  apt  to  become  crystallized. 

We  think  it  is  imnecessary  to  go  further  into  the  mass  of  testimony, 
incorporated  in  this  record,  to  enable  us  to  say  that  there  was  evidence 
that  a  crack  one-eighth  of  an  inch  existed  clear  across  the  bottom  of  the 
rod,  and  was  an  old  crack;  that  this  defect  was  discoverable  upon  an 
ordinarily  careful  inspection;  that  it  indicated  crystallization;  that  the 
inspection  just  before  the  train  left  the  roundhouse  at  Del  Rio,  which 
did  not  discover  the  break  was  insufficient,  and  not  the  exercise  of 
ordinary  care;  that  the  rod  broke  where  it  had  been  cracked,  by  reason  of 
the  crack  and  crystallization,  and  inflicted  the  injury  for  which  suit 
is  brought. 

These  conclusions  from  the  evidence  dispose  of  the  thirteenth,  fif- 
teenth, eighteenth,  and  nineteenth  assignments  of  error. 

The  fourteenth  assignment  is  that  the  undisputed  testimony  sliowed 
that  according  to  the  rules  of  defendant,  it  was  the  duty  of  plaintiff  to 
inspect  the  engine  before  leaving  Del  Rio,  and  he  failed  to  do  so,  and 
therefore  he  was  guilty  of  contributory  negligence.  It  is  not  necessary 
on  this  question  to  say  more  than  that  the  evidence  showed  it  was  ttie 
general  if  not  universal  practice  of  defendant's  engineers  to  make  no 
inspection  on  starting  out  on  a  run.  If  the  rules  bear  the  construction 
contended  for  by  appellant,  the  testimony  abundantly  discloses  that  such 
rule  was  not  enforced  or  insisted  on  by  defendant  in  practice,  and  that 
it  had  become  the  custom  of  its  engineers  to  rely  on  the  sufficiency  of 
the  inspection  just  made  in  the  roundhouse. 

The  sixteenth  assignment  is  that  the  undisputed  evidence  is  that  plain- 
tiff's injury  was  the  result  of  an  unavoidable  accident,  and  was  a  risk  in- 
cident to  his  employment.  This  seems  to  be  sufficiently  covered  by  what 
has  already  been  stated. 

The  twentieth  assignment  complains  of  the  failure  of  the  court  to 
prepare  and  file  a  bill  of  exceptions,  where  such  a  bill  was  presented  to 
the  court  by  appellant's  counsel  and  by  him  indorsed  over  the  judge's 
signature :  "Presented  this  3d  day  of  April,  1902,  and  by  me  presented 
to  counsel  for  plaintiff,  who  refused  to  agree  to  same,  and  the  bill  is  by 
me  disallowed  because  incorrect."  It  can  not  be  charged  that  the  judge 
refused  the  bill  simply  because  opposing  counsel  refused  to  agree  to  it. 
The  ground  of  the  refusal,  plainly  stated,  was  that  the  bill  was  incor- 
rect. We  must  presume,  in  the  absence  of  any  further  matter  of  record 
on  the  subject,  that  the  alleged  improper  argument  of  plaintiff's  counsel 
was  not  in  fact  indulged  in. 
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We  now  come  to  appellant's  assignments  respecting  the  charges.  The 
refused  charge  referred  to  in  the  twelfth  assignment  was  properly  re- 
fused in  view  of  the  second  special  charge  asked  by  appellant,  which  the 
court  incorporated  into  the  main  charge. 

The  eleventh  assignment  is  that  a  requested  charge  should  have  been 
given  which  would  peremptorily  have  told  the  jury  to  find  for  defendant, 
if  plaintiff  failed  to  inspect  the  engine  and  side  rods  after  the  same  was 
put  in  his  charge,  and  before  he  went  out  on  the  road  with  it.  As  the 
undisputed  evidence  showed  that  he  did  not  then  inspect  it,  this  was  aD 
absolutely  peremptory  charge  for  defendant.  We  think  we  need  not  make 
a  construction  of  the  rules  to  ascertain  whether  or  not  the  rule  invoked 
by  plaintiff  intended  to  impose  such  duty  of  inspection  upon  him  at  the 
beginning  of  each  trip,  because,  as  we  have  already  stated,  there  was 
evidence  (and  practically  undisputed)  showing  that  if  such  was  the 
sense  and  requirement  of  the  rule,  it  was  not  enforced  by  defendant,  but 
the  custom  of  its  engineers  generally  was  not  to  make  an  inspection 
before  starting  out.  In  such  a  case  a  rule  amounts  to  no  rule,  and  it 
would,  under  the  testimony  here,  have  been  error  for  the  court  to  assume 
that  such  a  rule  was  in  effect. 

The  ninth  assignment  involves  this  requested  charge :  "There  is  some 
testimony  before  you  tending  to  prove  that  the  defect  of  crystallization 
of  a  side  rod  might  be  discovered  by  putting  the  side  rod  in  a  press.  As 
the  plaintiff  has  not  alleged  in  his  petition,  nor  has  he  proven,  that  it 
was  the  duty  of  defendant  to  have  subjected  said  side  rod  to  such  a  test, 
you  will  not  consider  said  testimony  in  making  up  your  verdict,  but  will 
altogether  disregard  same.^^  The  proposition  which  appellant  makes 
under  this  ,assignment  is  that  while  some  of  the  testimony  tended  to 
show  that  the  defect  of  crystallization  of  a  side  rod  could  be  discovered 
by  subjecting  the  rods  to  a  hydraulic  press,  it  was  also  shown  that  to  do 
this  every  time  an  engine  was  sent  out  on  a  trip,  the  company  would  have 
to  have  two  million  engines  to  enable  it  to  operate  its  lines,  which  was 
manifestly  impracticable,  and  for  this  reason  the  jury  ought  to  have 
been  charged  as  requested  to  discard  such  test  altogether. 

The  charge  was  properly  refused.  It  appears  from  evidence  that  when 
the  defect  of  crystallization  is  not  indicated  by  cracks  (and  there  was 
evidence  that  the  rod  was  not  cracked),  the  method  of  ascertaining  its 
presence  was  by  placing  the  rod  in  a  press;  if  the  rod  breaks  under 
pressure,  it  is  crystallized ;  if  not  it  is  sound.  If  this  be  so,  then  from 
the  further  evidence  that  this  rod  appears  to  have  been  in  use  for  about 
eight  years,  and  that  after  such  period  of  use  a  side  rod  is  apt  to  become 
crystallized,  and  it  does  not  appear  that  any  such  test  had  ever  been  used 
in  respect  to  this  rod,  it  became  a  question  for  the  jury  whether  or  not 
it  was,  under  the  circumstances,  the  exercises  of  reasonable  care  to  have 
never  subjected  it  to  such  test.  While  perhaps  no  one  would  say  that 
ordinary  care  would  have  required  this  test  to  be  repeated  each  time  the 
engine  was  taken  out,  it  might  be  said  that  under  the  circumstances 
shown,  ordinary  care  required  such  test  of  this  rod  at  reasonable  intervals. 
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The  tenth  assignment  complains  of  the  refusal  of  a  charge  to  dis- 
regard plaintiffs  testimony  that  he  was  now  unable  to  perform  family 
duty^  because  such  testimony  does  not  contribute  any  legal  basis  for  the 
estimation  of  damages^  and  because  plaintiff  has  not  shown  that  such 
disability  was  the  result  of  this  accident^  or  that  previously  he  was  not  in 
the  same  condition,  or  that  the  loss  of  that  power  had  occasioned  any 
mental  pain  or  suffering.  Plaintiff  testified  that  this  condition  was  the 
effect  of  his  injuries.  Dr.  Caffery  testified  that  such  injuries  as  plain- 
tiff's impaired  this  capacity.  Appellant  cites  nothing  which  holds  that 
such  a  disability  may  not  be  considered  in  estimating  damages.  We 
overrule  the  assignment. 

We  have  examined  the  testimony  in  connection  with  the  assignment 
that  the  verdict  is  excessive,  and  believe  that  it  fairly  warrants  a  judg- 
ment for  the  amount  recovered. 

Affirmed. 

Writ  of  error  refused. 
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J.  E.  HUGHEY  ET  AL.  V.  J.  D.  MoSBY  ET  AL. 
Decided  December  18,  1902. 

l.^Assignment  of  Error— Demurrer— Evidence. 

An  assignment  of  error  to  the  court's  action  in  overruling  a  general  de- 
murrer to  plaintiff's  petition  because  it  does  not  allege  that  there  was  no  admin- 
istration on  the  estate  of  plaintiffs'  ancestress  and  no  necessity  therefor,  and 
because  there  is  no  evidence  in  the  record  to  show  such  facts,  will  not  support 
a  proposition  that  it  was  necessary  to  prove  such  facts,  and  does  not  raise  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the  judgment  on  that  issue. 

8. — Common  Source — ^Void  Deed  of  Wife  to  Husband — ^Pleading. 

Where  the  action  was  in  trespass  to  try  title,  brought  by  the  heirs  of  a 
married  woman  who  had  undertaken  to  convey  the  property  to  her  husband  by 
deed,  such  deed,  though  void  and  ineffectual  to  pass  title,  was  admissible  to  show 
common  source  of  title,  and  it  was  not  necessary  for  plaintiffs  to  plead  com- 
mon source. 

3,^Lunatic— Suit  by  Next  Friend. 

A  suit  in  behalf  of  a  lunatic  may  be  maintained  by  next  friend. 
4. — ^Assignment  of  Error  Too  GeneraL 

An  assignment  of  error  that  *'the  court  erred  in  overruling  defendants'  mo- 
tion for  a  new  trial,  in  that  the  motion  set  out  good  cause  for  a  new  trial,"  is 
too  general. 

6.— Findings  of  Fact  Below— Practice  on  AppeaL 

Complaint  of  the  insufficiency  of  the  trial  court's  findings  of  fact  can  not 
be  made  for  the  first  time  in  the  appellate  court. 

6.— Parties— Heirs. 

In  an  action  of  trespass  to  try  title  against  H.,  who  is  still  living,  it  is 
not  necessary  to  try  to  make  his  heirs  parties,  as  he  has  no  heirs  until  his 
death. 

7.— Trespass  to  Try  Title— Error  in  Description  of  Lot— Evidence — Clerical  Mis- 
take. 
Where  the  petition  and  the  judgment  correctly  described  a  lot  sued  for  as 
lot  2,  block  62,  and  a  witness  testified  that  plaintiffs'  ancestress  was  in  posses- 
sion of,  owned,  and  claimed  that  lot,  but  the  deed  to  such  ancestress  described 
it  as  lot  2,  block  2,  it  will  be  presumed  that  such  misdescription  was  a  clerical 
error,  and  the  judgment  will  be  upheld. 

Appeal  from  the  District  Court  of  Waller.  Tried  below  before  Hon. 
Wells  Thompson. 

J.  Earl  Preston,  for  appellants. 

Tompkins,  McDade  &  Harvey,  for  appellees. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lees against  the  appellants  for  the  recovery  of  an  undivided  one-half 
interest  in  327  acres  of  land  situated  in  Waller  County,  and  lots  2,  3  and 
4,  in  block  62,  in  the  city  of  Hempstead,  in  said  county,  and  for  rents 
and  partition.  The  plaintiffs  are  the  collateral  heirs  of  Augusta  M. 
Hughey,  the  deceased  wife  of  the  defendant  J.  E.  Hughey,  and  the  prop- 
erty sued  for  was  the  separate  property  of  the  said  Augusta  M.  Hughey, 
who  died  intestate  in  the  said  county  of  Waller  July  12,  1896,  seized 
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and  possessed  thereof^  without  issue^  leaving  her  husband,  J.  E.  Hughey, 
and  the  plaintiffs  as  her  heirs.  During  the  lifetime  of  the, said  Au- 
gusta M.  Hughey,-on  to  wit,  the  27th  day  of  December,  1893,  she  under- 
took to  convey  the  said  property  by  a  deed  to  her  husband,  J.  E. 
Hughey,  "for  and  during  his  natural  life,  and  to  his  heirs  after  his 
death/'  This  instrument  was  acknowledged  and  recorded  as  a  deed. 
Judgment  was  rendered  in  favor  of  the  plaintiffs  for  one-half  of  the 
property,  and  partition  thereof  was  decreed. 

The  plaintiffs  alleged  in  their  petition,  "that  there  has  never  been  an 
administration  upon  the  estate  of  said  Augusta  M.  Hughey,  deceased, 
and  no  necessity  exists  therefor/*  Hence  the  assignment  of  error  that 
the  "court  erred  in  not  sustaining  defendants'  general  demurrer  to 
plaintiffs'  petition,  in  that  plaintiffs  do  not  allege  there  was  no  admin- 
istration on  the  estate  of  their  ancestress,  Augusta  M.  Hughey,  or  that 
there  was  no  necessity  therefor,  nor  is  there  any  evidence  in  the  record 
to  show  those  facts,"  can  not  be  sustained.  This  assignment  will  not 
support  a  proposition  that  it  was  necessary  to  prove  the  facts  alleged, 
and  does  not  raise  the  question  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  judgment  on  this  issue,  the  only  error  assigned  thereby  being 
the  refusal  of  the  court  to  sustain  a  general  demurrer. 

Plaintiffs  showed  common  source  of  title  by  the  introduction  of  the 
deed  from  Augusta  M.  Hughey  to  her  husband,  J.  E.  Hughey,  and  not- 
withstanding the  fact  that  the  deed  was  void  and  ineffectual  to  pass 
title,  it  was  sufficient  to  show  common  source.  Gamer  v.  Lasker,  71 
Texas,  433 ;  Bums  v.  Goff,  79  Texas,  239.  It  was  therefore  not  neces- 
sary for  the  plaintiffs  to  £how  title  deraigned  from  the  sovereignty  of 
the  soil,  as  contended  in  the  first  assignment  of  error.  Plaintiffs  were 
not  required  to  allege  the  common  source  to  enable  them  to  give  evi- 
dence thereof.  Keys  v.  Mason,  44  Texas,  142;  Stegall  v.  Huff,  54 
Texas,  198.  There  is  no  proof  in  the  record  to  show  that  the  defend- 
ants are  in  possession  of  the  land  claiming  it  adversely  to  the  plain- 
tiffs, nor  under  the  facts  could  there  have  been  possession  by  them  for 
a^  sufficient  lapse  of  time  to  bar  the  right  of  plaintiffs  to  recover  under 
the  statute  of  limitations. 

By  the  third  assignment  the  question  is  raised  of  the  right  of  the 
two  lunatic  plaintiffs  to  sue  by  next  friend.  This  has  been  settled  ad- 
versely to  the  contention  of  the  appellants.  Holzheiser  v.  Railway,  11 
Texas  Civ.  App.,  677. 

The  fifth  assignment  of  error  is  that  "the  court  erred  in  overruling 
defendants'  motion  for  a  new  trial,  in  that  the  motion  set  out  good 
cause  for  a  new  trial."    This  is  tpo  general  for  consideration. 

The  sixth  assignment  complains  generally  that  the  court  "erred  in 
not  finding  the  facts  proven  on  the  trial  as  requested  by  the  defendants/' 
etc.  If.  the  appellants  desired  a  fuller  finding  of  the  facts  they  should 
have  called  the  matter  to  the  attention  of  the  court  by  motion  or  ex- 
ceptions, and  pointed  out  in  what  respect  they  desired  fuller  findings. 
Railway  v.  Fossett,  66  Texas,  339 ;  Pitzhugh  v.  Franco-Texas  Land  Co., 


78  HUGHEY  V.  MOSBY. 

81  Texas,  313.  This  they  failed  to  do,  and  can  not  be  heard  to  com- 
plain of  the  insufficiency  of  the  findings  for  the  first  time  in  this  court. 

There  is  nothing  in  the  seventh  assignment  of  error,  nor  is  the  propo- 
sition under  it  germane  thereto.  The  deed  being  an  attempt  by  a  mar- 
ried woman  to  convey  to  her  husband  land  belonging  to  her  separate, 
estate,  is  a  nullity.  Graham  v.  Struve,  76  Texas,  533.  Being  a  living 
man,  J.  E.  Hughey  could  have  no  heirs  who  should  have  been  made 
parties  to  the  suit. 

By  the  ninth  assignment  of  error  it  is  contended  that  the  court  erred 
in  rendering  judgment  in  favor  of  the  plaintiffs  for  the  recovery  of  lot 
2,  in  block  62,  in  the  city  of  Hempstead,  because  the  evidence  showed 
no  title  in  Augusta  M.  Hughey  for  that  lot,  but  on  the  contrary  showed* 
that  she  was  the  owner,  of  lot  2,  in  block  2.  A.  J.  Harvey  testified  that 
at  the  time  of  her  marriage  with  J.  E.  Hughey,  Augusta  M.  Hughey, 
used,  had  possession  of,  owned  and  claimed  the  lots  2,  3  and  4,  in  block 
62,  as  her  separate  property.  It  is  probable  that  the  description  of  the 
property  as  lot  2,  block  2,  in  the  deed  to  her  from  L.  A.  Griffin  is  a 
typographical  error.  The  lot  is  correctly  described  in  the  petition  and 
the  judgment  and  the  deed  from  Augusta  M.  Hughey  to  her  husband. 
The  evidence  is  sufficient  to  support  the  judgment.  Rice  v.  Railway, 
87  Texas,  93.  No  error  has  been  pointed  out  for  which  the  judgment 
of  the  court  below  should  be  reversed,  and  it  will  therefore  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Ambbioan  Cotton  Company  v.  Mrs.  E.  W.  Phillips. 

Decided  December  18,  1002. 

Landlord's  Lien— Innocent  PnrchAaer— Crops. 

One  who  purchases  cotton  grown  by  a  tenant  upon  rented  premises  within 
thirty  days  from  its  removal  therefrom  is  not  entitled  to  protection  as  an  inno- 
cent purchaser  against  the  statutory  landlord's  lien,  although  without  notice  in 
fact  of  the  existence  of  such  lien.    Rev.  Stats.,  arts.  3236-3237. 

Appeal  from  the  County  Court  of  Burleson.  ^  Tried  below  before 
Hon.  B.  J.  Alexander. 

Eugene  Williams,  for  appellant. 

Davis  &  Rale,  for  appellee. 

PLEASANTS,  Assocla^te  Justice. — ^Appellee  brought  this  suit 
against  W.  L.  Queen  to  recover  $123,  alleged  to  be  due  by  him  for  rent 
of  a  farm  of  appellee^s  cultivated  by  said  Queen  as  appellee's  tenant 
for  the  year  1901,  and  for  supplies  furnished  the  said  Queen  by  appellee 
to  enable  him  to  make  a  crop  upon  said  farm.  The  American  Cotton 
Company  was  made  a  party  defendant,  and  recovery  sought  against  it 
for  the  value  of  five  bales  of  cotton  alleged  to  have  been  converted  by 
said  company  and  upon  which  plaintiflE  claimed  a  landlord's  lien  to  se- 
cure the  payment  of  the  amount  due  her  by  said  Queen. 

The  trial  in  the  justice  court  resulted  in  a  judgment  in  favor  of 
plaintiff  against  both  defendants  for  the  respective  amounts  claimed  by 
plaintiff,  and  on  appeal  and  trial  de  novo  in  the  County  Court  the  same 
judgment  was  rendered.  The  appeal  to  this  court  has  been  perfected 
only  by  the  American  Cotton  Company. 

The  court  below  in  his  conclusions  of  fact  filed  at  the  request  of  the 
appellant  finds:  "That  $123  was  due  as  rents  and  for  supplies,  the 
rent  note  being  for  $100,  with  interest  and  attorney's  fees,  and  the  note 
for  supplies  being  in  the  sum  of  $23,  with  interest  and  attorney's  fees. 
That  during  the  fall  of  1901  appellant,  the  American  Cotton  Company, 
bought  of  Queen,  the  tenant,  in  open  market,  five  round  bales  of  cotton, 
raised  on  the  rented  premises  by  Queen  during  the  year  1901,  before 
the  expiration  of  thirty  days  from  its  removal  from  the  rented  premises, 
paying  full  market  value  therefor,  with  no  actual  notice  of  the  rights 
of  plaintiff  in  the  cotton,  the  same  having  been  removed  by  Queen  with- 
out the  knowledge  or  consent  of  plaintiff  or  any  one  acting  for  her." 

The  defense  of  innocent  purchaser  for  value  without  notice  was  prop- 
erly pleaded  by  appellant  in  the  court  below,  and  the  finding  of  fact 
above  quoted  is  not  assailed  by  the  appellee,  the  only  question  for  our 
determination  being  whether,  under  the  landlord's  lien  statute,  the  de- 
fense of  innocent  purchaser  for  value  without  notice  is  available  to  a 
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purchaser  from  the  tenant  of  produce  raised  upon  the  rented  premises 
and  purch^ed  within  thirty  days  after  its  removal  therefrom. 

As  far  as  we  have  ascertained  the  only  cases  in  which  the  question  has 
been  directly  decided  by  the  higher  courts  of  this  State  are  Long  v. 
Dennis,  1  White  &  Wilson,  section  1121,  and  Matthews  v.  Burke,  32 
Texas,  434.  The  case  of  Long  v.  Dennis  holds  that  one  who  purchased 
cotton  for  a  valuable  consideration  without  any  knowledge  of  where  it 
was  raised  and  with  no  notice  of  the  landlord's  lien  would  hold  the 
cotton  so  purchased  free  of  such  lien. 

In  Matthews  v.  Burke,  supra,  the  Supreme  Court,  in  construing  ar- 
ticle 5033  of  the  then  existing  statutes,  which  gave  the  landlord  a  lien 
upon  the  crop  as  long  as  it  remained  upon  the  rented  premises  and  until 
the  first  day  of  January  next  after  the  maturity  of  the  crop,  held  that, 
"Whoever  purchased  such  crop  previous  to  the  first  day  of  January 
(after  its  maturity)  held  it  in  trust  for  the  payment  of  the  rent  due 
the  landlord.  Good  faith  and  innocence,  and  ignorance  of  the  statu- 
tory lien  in  this  or  any  other  similar  case,  forms  no  defense  to  the  pur- 
chaser.* The  statutes  of  the  State  inform  all  persons  that  a  lien  exists 
upon  all  products  and  crops  of  a  rented  place  for  the  payment  of  the 
rent  till  the  first  day  of  January  succeeding  the  raising  of  the  crop, 
and  these  same  statutes  bid  all  purchasers  of  cotton  to  beware  how  they 
purchase  till  that  time.  It  is  not  our  province  to  decide  upon  the  hard- 
ness of  a  statute  in  its  application  to  a  particular  case,  or  to  pronounce 
it  good  or  bad,  but  simply  to  say  what  the  statutes  provide  in  a  given 
state  of  things.'^ 

While  this  decision  is  by  the  "military  court,'*  the  decisions  of  which 
have  been  held  not  to  be  binding  authority  (Taylor  v.  Murphy,  60 
Texas,  291;  Peck  v.  San  Antonio,  51  Texas,  490),  and  its  force  is  fur- 
ther weakened  by  the  fact  that  although  it  assumes  that  the  purchaser 
had  no  notice  of.  the  existence  of  the  landlord's  lien,  the  record  in  the 
case  is  silent  upon  that  issue,  we  think  it  announces  the  correct  doc- 
trine. 

The  declared  purpose  of  the  Legislature  in  the  enactment  of  the  stat- 
ute in  question,  articles  3235,  3236  and  3237,  Revised  Statutes,  was  to 
make  the  lien  thereby  created  a  preference  lien  over  all  other  claims, 
and  this  purpose  would  be  defeated  by  the  construction  sought  to  be 
placed  upon  the  statute  by  the  appellant.  In  the  absence  of  the  stat- 
lute  the  landlord  could  by  agreement  with  his  tenant  create  a  lien  to 
secure  his  rents  and  the  supplies  furnished  by  him  to  enable  the  tenant 
to  make  a  crop,  which  would  protect  him  against  a  purchaser  of  the 
crop  with  notice  of  such  agreement.  If  the  statute  means  nothing  more 
than  that  such  lien  shall  exist  without  any  express  agreement,  it  is  of 
little  value.  We  think  the  clear  intent  of  the  Legislature  in  the  passage 
of  this  law  was  to  give  the  landlord  full  protection  by  charging  the 
world  with  notice  of  the  lien  so  long  as  the  crop  remained  upon  the 
rented  premises  and  for  thirty  days  after  its  removal  therefrom,  and  by 
forbidding  the  tenant,  without  the  consent  of  the  landlord,  to  remove 
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any  part  of  the  crop  from  the  rented  premises  or  permit  the  same  to  be 
removed  while  any  rent  or  advances  remain  unpaid.  Under  this  stat- 
ute the  doctrine  of  caveat  emptor  applies  in  all  sales  by  the  tenant  of 
the  crop  grown  upon  the  rented  premises,  and  the  purchaser  of  such 
crop  takes  no  better  title  than  his  vendor  had  at  the  time  of  the  sale. 

It  has  been  held  in  some  of  the  States  which  have  a  statute  similar 
to  ours  that  a  purchaser  of  crops  without  actual  notice  of  the  landlord's 
lien  will  be  protected  in  his  title  to  the  property  so  purchased  against 
the  claim  for  rents,  but  we  think  the  weight  of  authority  and  the  better 
reasoning  sustain  the  doctrine  announced  by  Judge  Morrill  in  the  case 
of  Matthews  v.  Burke,  supra.  Richardson  v.  Peterson,  58  Iowa,  724; 
Eennard  v.  Harvey,  80  Ind.,  37. 

As  before  stated,  the  question  does  not  seem  to  have  directly  arisen 
in  any  of  the  adjudicated  cases  in  this  State  other  than  those  before 
mentioned,  but  it  has  been  imiformly  stated  in  the  opinions  of  our 
Supreme  Court  in  cases  in  which  the  landlord's  lien  has  been  the  sub- 
ject under  consideration,  that  such  liens  exist  in  favor  of  the  landlord 
against  anyone  who  has  purchased  the  crop  of  the  tenant  within  thirty 
days  after  its  removal  from  the  rented  premises.  The  frequent  repeti- 
tion in  the  decisions  of  this  unqualified  statement  of  the  law  tends 
strongly  to  the  conclusion  that  none  of  our  courts  regard  the  lien  as  at 
all  affected  by  the  question  of  notice. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered. 

Aifirmed. 
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J.  P.  Burns  v.  J.  C.  Barker  et  al. 

Decided  December  19,  1902. 

1.— Justice  Court  Judgment— Collateral  Attack— Recital  of  Seryice  of  Citation. 

Where  plaintiff  sued  to  recover  land  bought  by  him  at  execution  sale  under 
the  judgment  of  a  justice  court  which  recited  that  the  defendants  had  been  duly 
and  legally  cited  in  that  court,  such  judgment  was  not  subject  to  collateral  at- 
tack in  the  land  suit  by  showing  that  it  was  rendered  upon  service  had  on  a 
legal  holiday,  since  by  the  Constitution  of  Texas  justice  courts  are  courts  of  gen- 
eral jurisdiction  within  the  province  assigned  to  them. 

2.— ^Same — Service  on  Legal  Holiday— Judgment  Not  Void. 

It  seems  that  service  of  citation  on  a  legal  holday  is  an  irregularity  such  as 
must  be  taken  advantage  of  in  limine,  and  not  such  as  will  render  the  judgment 
void. 

Appeal  from  the  District  Court  of  Leon.  Tried  below  before  Hon. 
J.  M.  Smither. 

Ballj  Dean  &  Humphrey  and  8.  W.  Dean,  tor  appellant. 

GILL,  Associate  Justice. — This-  suit  was  brought  by  appellant 
against  the  appellees,  J.  C.  Barker  and  wife,  to  recover  certain  land. 
The  action  was  in  the  ordinary  form  of  trespass  to  try  title,  the  defend- 
ants answering  by  plea  of  not  guilty.  A  trial  before  the  court  without 
a  jury  resulted  in  a  judgment  for  defendants,  from  which  plaintiflE  has 
appealed. 

There  was  rendered  in  the  justice  court  of  precinct  No.  3  of  Madison 
County,  Texas,  a  judgment  by  default  in  favor  of  J.  P.  Guinn  against 
J.  C.  Barker,  J.  R.  Donahoe,  and  J.  W.  Meredith  for  the  sum  of  $111.75 
with  interest  and  costs.  The  plaintiff  claimed  title  to  the  land  in  ques- 
tion under  a  purchase  at  a  sale  under  execution  issued  on  the  judgment 
above  named,  and  offered  the  judgment,  execution  and  sheriff's'  deed 
made  in  consummation  of  the  sale  in  support  of  his  claim.  The  admis^ 
sion  of  these  instruments  was  opposed  by  defendants  on  the  ground  that 
the  citation  in  the  suit  in  which  the  judgment  was  rendered  had  been 
served  on  defendant  J.  C.  Barker  on  the  25th  day  of  December  preced- 
ing the  date  of  the  judgment,  and  having  been  served  on  a  legal  holi- 
day, the  service  was  a  nullity,  and  the  judgment  based  thereon  void. 
On  these  grounds  they  were  permitted  by  the  court  over  the  objection 
of  plaintiff  to  establish  the  grounds  of  their  objection  to  the  judgment 
by  adducing  a  citation  in  said  justice  proceeding,  the  return  upon  which 
showed  that  it  had  been  served  upon  Barker  on  December  25th.  The 
court  also  permitted  defendants  to  prove  by  parol  that  the  service  had 
been  actually  made  upon  Barker  on  that  day.  Upon  hearing  this  proof, 
and  it  appearing  that  the  justice  judgment  and  the  proceedings  there- 
under were  the  only  basis  for  plaintiff's  claim,  the  court  refused  to  hear 
further  proof,  held  the  justice  judgment  a  nullity,  and  rendered  judg- 
ment for  defendants.  Of  this  action  on  the  part  of  the  trial  judge  the 
appellant  here  complains. 
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The  course  .on  the  part  of  plaintiffs  thus  permitted  by  the  court  was  a 
collateral  attack  upon  the  judgment  made  by  one  of  the  parties  thereto. 
The  general  rule  is  that  where  the  court  has  jurisdiction  of  the  parties 
and  the  subject  matter  in  the  particular  case,  its  judgment,  unless  re- 
versed or  annulled  in  some  proper  proceeding,  is  not  open  to  attack  or 
impeachment  by  parties  or  privies  in  any  collateral  action  or  proceed- 
ing whatever.  1  Black  on  Judg.,  sec.  245.  The  rule  applies  to  every 
judgment  which  is  not  absolutely  void.  Id.,  246.  A  recital  in  a  judg- 
ment that  defendant  was  legally  served  with  process,  being  a  matter 
which  the  court  must  judicially  ascertain  before  rendering  his  decree, 
cuts  off  all  inquiry  in  a  collateral  proceeding  as  to  the  legality  of  the 
service.  Treadway  v.  Eastbum,  57  Texas,  212;  1  Black  on  Judg., 
sees.  263,  274. 

Such  a  judgment  is  sustained  not  because  a  judgment  without  notice 
is  good,  but  because  the  law  does  not  permit  the  introduction  of  evi- 
dence to  overthrow  that  which  for  reasons  of  public  policy  it  treats  as 
absolute  verity.  The  author  quoted  draws  a  distinction  between  infe- 
rior and  superior  courts,  and  in  many  jurisdictions  the  general  rules 
above  cited  as  applicable  to  courts  of  general  jurisdiction  are  not  ap- 
plied to  justice  courts. 

In  this  State,  however,  because  our  justice  courts  are  created  by  the 
Constitution,  and  for  other  reasons  fully  and  clearly  presented  in  Wil- 
liams V.  Ball,  52  Texas,  608,  they  are  held  to  be  courts  of  general  juris- 
diction within  the  province  assigned  to  them,  and  the  general  rules 
forbidding  collateral  attack  are  applied  to  them  as  to  judgments  of  the 
superior  courts.  To  the  same  effect  is  Hance  v.  Galveston  Wharf  Com- 
pany, 70  Texas,  115,  in  which  the  Williams  case,  supra,  is  cited  with 
approval.  See  also  Guildford  v.  Love,  49  Texas,  740;  Bumpus  v. 
Fisher,  21  Texas,  567;  Davis  v.  Eobinson,  7  S.  W.  Eep.,  749. 

The  judgment  in  question  recited  in  terms  that  the  defendants 
therein  had  been  duly  and  legally  cited  to  appear  and  answer,  and  under 
the  authorities  cited  the  truth  of  this  could  not  be  inquired  into.  In 
this  view  of  the  case,  which  necessarily  requires  a  reversal,  it  is  unnec- 
essary to  decide  whether  actual  service  on  a  legal  holiday  is  a  mere 
irregularity  to  be  taken  advantage  of  in  limine,  or  a  jurisdictional 
question  which,  if  permissible  to  be  proven  in  this  proceeding,  would 
render  the  judgment  void.  However,  the  cases  cited  by  appellant  (Cox 
V.  Trent,  1  Texas  Civ.  App.,  639;  Williams  v.  Verne,  68  Texas,  414; 
Comer  v.  Jackson,  50  Ala.,  384;  1  Black  on  Judgm.,  section  223)  seem 
to  sustain  his  contention  upon  this  point  also. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Texas  &  New  Orleans  Railroad  Company  op  1874  v. 
E.  W.  Barber  et  al. 

Decided  December  19,  1902. 

1.— Notice — Location  of  Land— Conflicting  Snnreys-^General  Land  Office  Rec- 
ords—Innocent Purchaser. 
Where  defendant  purchased  a  survey  of  patented  land  in  conflict  with  an 
older  railroad  survey,  described  in  the  elder  patent  as  lying  in  L.  County,  al- 
though it  lay  partly  in  C.  County  also,  and  an  examination  of  the  maps  and 
other  data  of  record  in  the  General  Land  Office  at  the  time  of  the  junior  loca- 
tion would  have  disclosed  the  conflict,  it  was  error  for  the  court  to  instruct 
that  defendant  was  entitled  to  recover  on  the  ground  that  his  vendors  were 
mnocent  locators  of  the  land,  vdthout  actual  or  constructive  notice  of  the  prior 
location. 
2.— Same— Improvements  in  Good  Faith. 

Defendant  having  purchased  under  a  void  title,  shown  to  be  such  by  evi- 
dence then  in  the  General  Land  Office  and  the  county  surveyor's  records,  and 
having  accepted  the  title  without  examination  or  inquiry,  and  having  been 
notified  by  letter  that  he  had  no  title  before  he  made  improvements  on  the 
land,  was  not  entitled  to  recover  the  value  of  such  improvements,  as  having 
been  made  by  him  in  good  faith,  the  proof  of  which  rested  on  his  bare  statement 
that  he  thought  he  was  getting  a  good  title  and  evidence  of  the  fact  that  the 
land  had  been  patented  to  his  vendor. 

3. — Corporation — Name— Variance — Surplusage. 

Where  the  plaintiff  sued  as  the  "Texas  and  New  Orleans  Railroad  Company 
of  1874,"  proof  of  the  incorporation  of  the  "Texas  &  New  Orleans  Railroad 
Company,"  in  1859,  was  sufficient,  as  the  words  "of  1874"  should  be  treated  as 
immaterial  surplusage. 

Appeal  from  the  District  Court  of  Chambers.     Tried  below  before 
Hon.  L.  B.  Hightower. 

T,  D.  CobbSj  for  appellant. 

C.  F.  Stevens,  H.  E.  Marshall,  and  Rugh  Jackson,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  in  the  District  Court  of  Chambers  County  by  the  Texas 
&  New  Orleans  Railroad  Company  of  1874  against  E.  W.  Barber  for 
the  recovery  of  640  acres  of  land  known  as  survey  No.  1,  originally  lo- 
cated in  Liberty  County  by  virtue  of  land  scrip  No.  451,  issued  by  the 
Commissioner  of  Claims  June  23,  1860,  and  patented  September  30, 
1875,  by  patent  No.  577,  volume  24,  now  situated  in  Chambers  County. 
The  appellees  Hugh  Jackson,  L.  G.  Chambers,  Z.  T.  Winfree,  and  Mary 
Winfree  were  cited  in  said  cause  by  the  defendant  E.  W.  Barber  as 
vendors  of  the  land,  upon  their  warranty  of  title.  The  defendant  an-' 
swered  with  a  sworn  plea  denying  the  existence  and  incorporation  un- 
der the  laws  of  the  State  of  Texas  of  the  plaintiff,  and  averred  that  there 
was  no  such  corporation  as  the  Texas  &  New  Orleans  Railroad  Com- 
pany of  1874,  and  denied  the  right  and  capacity  of  the  plaintiff  to  re- 
cover as  the  Texas  &  New  Orleans  Railroad  Company  of  1874.  He 
further  answered  by  general  demurrer,  plea  of  not  guilty,  pleas  of  limita- 
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tion>  and  a  special  plea  setting  up  title  to  574  acres  of  the  land,  dis- 
claiming as  to  the  rest.  The  contest  was  over  conflicting  grants  from 
the  State.  A  jury  was  demanded,  and  the  cause  was  submitted  to  it  by 
the  court  with  the  following  instruction : 

^TTou  are  charged  that  the  uncontroverted  evidence  shows  that  the 
plaintiff  has  the  proper  title  to  the  land  sued  for.  But  the  uncontro- 
verted evidence  also  shows  that  the  locators  of  the  certificate  issued  to 
the  heirs  of  T.  M.  Blake,  deceased,  for  the  574  acres  of  land,  located  said 
certificate  upon  the  land  in  controversy.  And  that  at  the  time  of  such 
location  of  the  Blake  certificate,  the  locators  had  neither  actual  or  con- 
structive notice  that  the  land  in  suit  had  been  appropriated  by  the  plain- 
tiff, and  hence  were  innocent  locators,  and  the  defendant  E.  W.  Barber 
is  entitled  to  recover  the  574  acres  claimed  by  him,  and  you  will  so  find 
.  in  your  verdict.  The  balance  of  the  section  1  (the  land  in  suit)  you 
will  find  for  the  plaintiff,  the  Texas  &  New  Orleans  Railway  Company/' 

Upon  the  verdict  of  the  jury  judgment  was  rendered  in  favor  of  the 
plaintiff  for  ihe  excess  of  the  640  acre  survey  over  the  574  acres  claimed 
by  the  defendant  for  whom  judgment  was  rendered  for  that  part  of  the 
survey. 

Plaintiff  showed  that  the  Sabine  &  Galveston  Bay  Railroad  and  Lum- 
ber Company  was  incorporated  by  a  special  act  of  the  Legislature  of  the 
State  of  Texas  on  September  1, 1856 ;  and  that  by  a  special  act  approved 
December  24,  1859,  the  name  of  said  corporation  was  changed  to  that  of 
Texas  &  New  Orleans  Railroad  Company.  It  was  shown  that  the  Texas 
&  New  Orleans  Railroad  Company  was  prosecuting  this  suit.  On  Sep- 
tember 30,  1875,  the  State  of  Texas  patented  to  the  Texas  &  New  Or- 
leans Railroad  Company  and  assigns  640  acres  of  land  described  as  sit- 
uated in  Liberty  County  known  at  survey  No.  1,  13  miles  south  23  de- 
grees west  from  Liberty,  by  virtue  of  land  scrip  No.  451  issued  by  the 
Commissioner  of  Claims  June  23,  1860,  being  the  land  described  in  the 
petition.  The  metes  and  bounds  are  fully  set  out  in  the  patent.  On 
September  22,  1879,  a  patent  for  574  acres  of  the  land  included  in  the 
Texas  &  New  Orleans  Railway  survey  No.  1  here  sued  for  was  duly  issued 
to  the  heirs  of  T.  M.  Blake,  and  the  defendant  E.  W.  Barber  has  acquired 
by  mesne  conveyances  down  to  himself  whatever  title  said  patent  con- 
veyed to  the  heirs  of  T.  M.  Blake.  Said  574  acres  is  the  land  recovered 
by  the  defendant,  and  it  is  in  conflict  with  and  wholly  covered  by  the 
said  survey  No.  1.  Neither  the  defendant  nor  his  vendors  who  located 
the  land  had  any  actual  notice  of  the  appropriation  of  the  same  by  the 
plaintiff,  or  of  the  patent  to  it.  The  copies  of  the  sketches  and  maps 
introduced  in  evidence  from  the  General  Land  Office  show  that  the  640 
acres  sued  for  by  the  plaintiff  lies  entirely  in  Chambers  County;  that 
at  the  time  of  its  location  and  at  the  date  of  the  patent  therefor  the  maps 
in  the  General  Land  Office  showed  that  the  land  covered  by  it  lay  partly 
in  both  counties,  but  that  the  greater  part  of  it  lay  in  Chambers  County. 
At  the  date  of  the  patent  to  the  heirs  of  T.  M.  Blake  maps  in  the  Land 
Office  showed  the  land  covered  by  the  survey  No.  1  to  be  entirely  in 
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Chambers  County,  but  a  sketch  of  the  Liberty  County  surveys  made  by 
the  county  surveyor  of  Liberty  County  on  file  in  the  Land  Office  and 
certified  by  him  July  31,  1879,  showed  the  survey  as  lying  in  both  coun- 
ties. A  sketch  from  the  map  of  Chambers  County  in  the  Land  Office  at 
the  time  of  the  location  and  patent  of  the  574  acres  to  the  heirs  of  T. 
M.  Blake  shows  the  land  included  in  the  patent  to  be  vacant.  The  sur- 
veyor's records  of  Chambers  County  do  not  show  that  any  survey  had 
ever  been  made  or  any  field  notes  recorded  of  the  land  described  in  the 
petition,  and  a  map  made  and  drawn  by  the  county  surveyor  and  used  in 
his  office  at  that  time  did  not  show  such  location. 

The  defendant  inclosed  the  574  acres  claimed  by  him  in  February, 
1896,  with  a  fence  worth  $150.  At  the  time  he  bought  the  land  he  did 
not  know  of  any  adverse  claim  to  it,  but  made  no  inquiry  or  examina- 
tion as  to  the  title.  He  says  he  thought  he  was  getting  a  good  title,  and 
was  satisfied  with  it.  Before  he  commenced  making  his  improvements 
he  was  notified  that  the  land  claimed  by  him  as  patented  to  the  heirs  of 
T.  M.  Blake  was  a  railroad  company  survey,  and  that  it  was  not  his  land, 
and  that  he  did  not  have  any  title  to  it.  He  testified  that  he  knew  there 
were  railroad  sections  in  there  somewhere.  At  that  time  corrected  field 
notes  of  the  Texas  &  New  Orleans  Eailroad  survey  No.  1  were  on  file  in 
the  surveyor's  office  of  Chambers  County,  showing  the  identity  of  the 
locations,  and  had  been  recorded  in  said  office  since  1890. 

There  can  be  no  doubt  about  the  identification  of  the  land  described 
in  the  patent  to  the  Texas  &  New  Orleans  Railroad,  notwithstanding  the 
misrecital  in  the  description  contained  in  the  patent  that  the  land  was 
situated  in  Liberty  County.  The  issuance  of  the  patent  was  a  grant  of 
the  land  to  the  Texas  &  New  Orleans  Railroad.  Elliott  v.  Mitchell,  47 
Texas,  448.  At  the  time  of  the  patent  to  the  heirs  of  T.  M.  Blake  the 
land  covered  by  it  was  titled  land  of  which  there  was  evidence  in  the 
General  Land  Office.  The  defendant  was  bound  to  take  notice  of  the 
records  in  the  Land  Office  which  showed  that  the  land  was  titled  land 
within  the  meaning  of  the  Constitution.  The  patent  to  the  heirs  of 
Blake  is  void,  and  the  defendant  acquired  no  title  to  the  land  which  it 
undertook  to  grant.  Const.,  art.  14,  sec.  2.  The  court  erred  in  holding 
and  in  so  instructing  the  jury  that  the  vendors  of  the  defendant  were 
innocent  locators. 

Upon  the  question  of  improvements  in  good  faith,  the  defendant  was 
holding  under  a  void  title,  of  which  fact  there  was  evidence  in  the  Grcn- 
eral  Land  Office  as  well  as  in  the  surveyor's  records  of  Chambers  County, 
and  although  he  may  not  have  had  any  actual  knowledge  of  its  nullity 
at  the  time  he  purchased  the  land,  he  accepted  the  title  without  exam- 
ination or  inquiry.  Before  he  made  any  improvements  he  was  notified 
by  a  letter  that  the  land  belonged  to  the  Texas  &  New  Orleans  Railroad  • 
Company  and  that  he  had  no  title  thereto.  He  still  made  no  inquiry, 
although  he  knew  there  were  railroad  surveys  in  that  neighborhood. 
Proof  of  his  good  faith  rests  on  his  bare  statement  that  he  thought  he 
was  getting  a  good  title,  together  with  the  fact  only  that  a  patent  had 
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issued  for  it  to  the  heirs  of  T.  M.  Blake.  We  are  of  the  opinion  that  it 
conclusively  appears  from  the  evidence  that  the  defendant  was  not  a  pur- 
chaser in  good  faith.  It  is  unnecessary  to  notice  appellant's  remaining 
assignments  of  error. 

The  appellees  have  filed  cross-assignments  of  error,  that  the  court 
erred  in  admitting  in  evidence  certified  copies  from  the  oflSce  of  the  Sec- 
retary of  State  showing  that  a  corporation  known  as  the  Texas  &  New 
Orleans  Railroad  Company  had  been  incorporated ;  and  in  admitting  in 
evidence  the  patent  to  the  land  in  controversy  to  the  Texas  &  New  Or- 
leans Railroad  Company  on  account  of  variance,  the  suit  having  been 
brought  by  "Texas  &  New  Orleans  Railroad  Company  of  1874.''  The 
defendant's  plea  in  abatement  was  that  the  plaintiff  was  not  duly  incor- 
porated as  alleged.  Rev.  Stats.,  art.  1266  (7).  The  effect  of  the  plea 
was  to  cast  upon  the  plaintiff  the  burden  of  proving  its  corporate  exist- 
ence. 6  Enc.  of  PI.  and  Pr.,  82.  The  objections  to  the  admission  of  the 
certified  copy  of  the  charter  received  in  evidence  over  the  objection  of  the 
defendant  was  that  it  was  irrelevant  and  failed  to  show  the  incorpora- 
tion of  the  plaintiff  as  alleged.  The  plaintiff  offered  in  evidence  its  orig- 
inal petition  to  show  that  it  brought  the  suit  as  the  "Texas  &  New  Or- 
leans Railroad  Company,"  but  on  objection  it  was  excluded  by  the  court. 
We  are  of  the  opinion  that  the  addition  of  the  words  "of  1874"  should 
be  treated  as  immaterial  surplusage,  and  that  the  copy  of  the  charter  in- 
corporating the  Texas  &  New  Orleans  Railroad  was  properly  admitted 
in  evidence.  This  ruling  also  sustains  the  admission  in  evidence  of  the 
patent. 

Since  the  uncontroverted  evidence  shows  that  title  to  the  survey  No. 
1  was  vested  by  the  State  in  the  plaintiff,  and  that  the  defendant's  loca- 
tion was  void,  and  that  the  improvements  were  not  made  in  good  faith, 
the  judgment  of  the  court  below  will  be  reversed,  and  judgment  will  be 
here  rendered  in  favor  of  the  plaintiff  for  the  recovery  of  the  land,  and 
against  the  defendant  Barber  on  his  plea  of  improvements  in  good  faith ; 
also  remanding  the  cause  upon  the  issue  of  warranty  of  title  between 
Barber  and  the  other  appellees. 

Reversed  and  rendered  as  to  the  land. 
Reversed  and  remanded  as  to  warranty  of  title. 


88  Hannay  v.  Moody  &  Co. 

B.  B.  Hannay  et  al.  v.  W.  L.  Moody  &  Co. 

Decided  December  19,  1002. 

Sureties— Contract  Binding— Extension  by  New  Notes— Consideration— Forbear- 
ance to  Sue. 
Where  the  notes  of  a  principal  with  sureties  thereon  were  renewed  by  new 
notes,  signed  by  all  the  parties,  due  ninety  days  from  date,  nothing  being  said 
by  the  payee  as  to  forbearing  suit  until  they  should  become  due,  but  they  were 
not  sued  on  until  after  their  maturity,  defense  by  the  sureties  that  there  was 
no  consideration,  as  to  them,  for  the  new  notes,  was  unavailing,  since  the  payee, 
by  taking  the  renewal  notes,  became  legally  bound  not  to  sue  until  they  became 
due,  and  the  fact  that  under  extraordinary  circumstance  he  might  have  sued  by 
attachment  prior  to  their  maturity  did  not  alter  the  case. 

Appeal  from  the  District  Court  of  Waller.  Tried  below  before  Hon. 
Wells  Thompson. 

J.  V.  Meek  and  R.  E.  Tompkins,  for  appellants. 

Tompkins,  McDade  &  Harvey,  for  appellees. 

GILL,  Associate  Justice. — During  the  cotton  season  of  1895  and 
1896,  which  closed  April  1,  1896,  R.  E.  Hannay  was  engaged  in  buying 
cotton  on  his  own  account  and  shipping  it  to  the  appellees,  they  being 
cotton  factors  at  Galveston.  When  Hannay  would  buy  cotton  he  would 
draw  on  Moody  &  Co.  for  money  with  which  to  pay  for  it,  and  when  the 
cotton  was  sold  by  Moody  &  Co.  the  proceeds  would  be  credited  on 
Hannay's  account.  This  continued  until  the  close  of  the  cotton  season, 
when  it  was  ascertained  that  Hannay  had  lost  $4000  on  his  venture, 
which  sum  he  owed  Moody  &  Co.  The  sum  was  past  due  on  April  20, 
1896.  Prior  to  the  date  last  named  Moody  &  Co.  had  requested  Hannay 
to  close  the  account  either  by  paying  it  or  by  giving  notes  with  sureties. 
On  April  20,  1896,  Moody  &  Co.  sent  R.  E.  Hannay  three  noijes,  due 
ninety  days  from  that  date,  for  the  sum  of  $1333.33  each,  bearing  10 
per  cent  interest  from  maturity,  with  10  per  c6nt  additional  as  attorney's 
fees  if  sued  on  or  placed  in  the  hands  of  an  attorney  for  collection. 
These  three  notes  represented  the  indebtedness  due  Moody  &  Co.  by 
R.  E.  Hannay  on  that  date.  R.  E.  Hannay  signed  as  principal,  and  at 
his  request  Dixon  S.  Cuny,  M.  J.  Hannay,  and  W.  H.  Dickerson  signed 
as  sureties.  Neither  of  the  sureties  owed  Moody  &  Co.  anything,  nor 
were  they  paid  or  promised  anything  either  by  the  principal  or  the  payee 
of  the  notes  to  become  surety  thereon. 

The  case  is  here  upon  an  agreement  as  to  the  facts  established  upon 
the  trial,  and  it  is  therein  stated  that  Moody  &  Co.  promised  neither 
R.  E.  Hannay  nor  the  sureties  anything  to  execute  the  notes,  unless  the 
law  would  imply  a  promise  to  extend  the  time  of  the  payment  of  the 
original  debt  by  reason  of  the  acceptance  of  the  notes  thus  executed  and 
returned  to  the  payees  named  therein.  Moody  &  Co.  knew  that  all  the 
makers  except  R.  E.  Hannay  signed  only  as  sureties,  though  the  notes 
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do  not  discIoBe  the  nature  of  their  obligation  in  this  respect.  When 
Moody  &  Co.  received  the  three  notes  thus  executed  they  accepted 
them  in  discharge  of  B.  E.  Hannay's  past  due  indebtedness.  These 
notes  were  not  paid  at  maturity,  whereupon  other  notes  were  executed 
in  their  stead,  payable  December  31,  1897,  the  parties  binding  themselves 
in  the  same  way  as  originally.  The  second  notes  were  not  paid  at  ma- 
turity, whereupon  the  same  parties,  under  the  same  conditions  as  first 
stated,  signed  other  notes  in  their  stead,  due  and  payable  March  1,  1898. 
In  each  of  the  renewals  mwitioned  the  accrued  interest  to  date  was  in- 
cluded in  the  principal  of  the  new  notes.  In  neither  of  the  renewals  was 
any  specific  promise  made,  except  such  as  may  be  implied  by  law  from 
the  facts,  nor  did  any  new  consideration  proceed  either  to  R.  B.  Hannay 
or  his  sureties,  except  as  stated.  On  March  1st  default  was  again  made, 
whereupon,  on  July  21,  1900,  Moody  &  Co.  brought  this  suit  upon  one 
of  the  three  notes  held  by  them,  making  R.  E.  Hannay  and  his  sureties 
parties  defendant,  praying  judgment  for  interest,  principal,  and  attor- 
ney's fees.  The  sureties  set  up  their  suretyship,  and  pleaded  want  of 
consideration  as  to  themselves.  As  R.  E.  Hannay  has  not  appealed  it  is 
unnecessary  to'  state  the  defenses  urged  by  him  further  than  to  say  he 
pleaded  a  credit,  which  was  allowed. 

On  a  trial  by  jury  the  court  instructed  a  verdict  for  the  amount  sued 
for,  less  the  credit  established,  and  there  was  a  verdict  and  judgment  in 
favor  of  plaintiffs  for  $2777.50,  less  a  credit  of  $1845.  Prom  this  judg- 
ment the  sureties  alone  have  appealed,  and  the  only  objection  they  urge 
against  its  validity  as  to  them  is  that  they  became  sureties  upon  a  past 
due  debt,  and  no  new  consideration  passing  either  to  them  or  their 
principal,  they  are  not  bound.  The  appellants  concede  that  if  there  had 
been  a  binding  promise  on  plaintiffs*  part  not  to  sue  imtil  the  maturity 
of  the  note,  the  sureties  would  clearly  have  been  bound,  such  a  promise 
being  a  sufficient  consideration  to  uphold  their  undertaking,  but  they 
contend  that  inasmuch  as  there  was  no  express  promise  made  by  appellees 
either  to  them  or  their  principal  not  to  sue  within  a  given  time,  the 
mere  acceptance  by  appellees  of  the  notes  extending  the  payment  of  the 
debt  for  ninety  days  is  insufficient  to  evidence  an  implied  promise  not 
to  sue  within  that  time.  They  argue  that  notwithstanding  the  accept- 
ance of  the  note  they  might  have  sued  thereon  prior  to  its  maturity,  if 
the  acts  or  conduct  of  R.  E.  Hannay  had  been  such  as  to  authorize 
attachment  proceedings.  The  soundness  of  this  contention  is  the  sole 
question  presented  for  our  decision. 

Since  it  is  well  settled  that  an  extension  of  time  of  payment  of  a  past 
due  indebtedness  will  support  a  contract  of  suretyship,  the  real  ques- 
tion to  be  determined  is  whether  the  facts  show  a  binding  extension  for 
ninety  days  from  the  date  of  the  note. 

The  appellees  had  no  communication  with  the  sureties.  They  made  no 
express  promise  to  R.  E.  Hannay.to  forbear  to  sue,  or  to  extend  the  time 
of  payment.  The  negotiations  were  brief,  and  consisted  of  a  letter  re- 
questing Hannay  to  close  the  account  by  payment  or  secured  notes ;  the 
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preparation  and  forwarding  to  him  of  the  notes  by  appellees,  with 
request  to  sign,  get  sureties,  and  return  them  to  the  payees,  and  their 
acceptance  by  them  when  so  returned.  This  clearly  amounted  to  an 
extension  of  time  by  the  appellees.  From  the  facts  stated  the  law  will 
conclusively  infer  or  imply  that  they  bound  themselves  not  to  collect 
their  debt  until  the  maturity  of  the  notes  thus  accepted.  We  do  not  re- 
gard this  as  an  open  question,  and  but  for  the  earnestness  of  eminent 
counsel  for  appellants,  as  evidence  both  by  his  brief  and  in  oral  argument 
before  us,  we  would  close  the  opinion  at  this  point,  affirming  the  judg- 
ment. In  deference,  however,  to  his  earnestness  and  known  abili^  we 
will  briefly  notice  a  few  of  the  authorities  upon  which  he  seems  so  con- 
fidently to  rely. 

In  Simmang  v.  Parnsworth,  24  S.  W.  Rep.,  541,  a  note  had  been 
given  by  the  principal  for  machinery  already  delivered  and  put  in  run- 
ning order.  The  note  was  returned  with  request  for  a  surety.  The 
terms  were  not  changed,  and  the  consideration  had  already/ passed  be- 
tween the  maker  and  payee  when  the  surety  signed.  Judgment  was 
properly  entered  for  the  surety,  the  case  going  no  further  than  to  recog- 
nize the  principle  that  some  new  consideration  must  pass  to  bind  a 
surety  for  a  pre-existing  debt.  Baker  v.  Wahrmund,  5  Texas  Civ.  App., 
268,  announces  a  like  doctrine,  but  goes  no  further. 

The  rule  is  thus  stated  in  2  Parsons  on  Contracts,  6  ed.,  p.  5 :  '^f  the 
original  debt  or  obligation  is  already  incurred  or  undertaken  previous 
to  the  collateral  undertaking,  then  there  must  be  a  new  and  distinct 
cdnsideration  to  sustain  the  guaranty,  *  *  *  It  is  not  necessary 
that  any  consideration  pass  from  the  one  receiving  the  guaranty  to  the 
party  giving  it.  If  the  party  for  whom  the  guaranty  is  given  receive  a 
benefit,  or  the  party  to  whom  it  is  given  receive  an  injury  in  conse- 
quence of  the  guaranty  and  as  its  inducement,-  this  is  a  sufficient  con- 
sideration.'* We  have  not  found  the  rule  stated  otherwise  by  any  author- 
ity. So  in  1  Parsons  on  Contracts,  p.  443,  it  is  said  a  waiver  of  any 
legal  or  equitable  right  is  a  sufficient  consideration  for  a  promise. 

We  apprehend  that  counsel  for  appellant  has  been  misled  by  some  of 
the  authorities  cited  by  him.  Thus  in  Snyder  v.  Leibengood,  4  Pa.  St., 
306,  it  is  said  there  must  be  assent,  in  other  words  a  binding  promise  to 
forbear,  and  the  mere  fact  of  forbearance  is  not  enough,  and  in  several 
of  the  other  cases  cited  the  surety  signed  to  a  demand  note,  or  a  note 
payable  one  day  after  date,  and  it  was  held  that  the  sureties  were  not 
bound,  as  the  payee  had  abandoned  no  valuable  right.  The  authorities 
cited  are  many  and  it  would  be  useless  consumption  of  time  and  labor 
to  discuss  them.  As  construed  by  us,  none  of  them  uphold  the  conten- 
tion of  appellant. 

By  the  acceptance  of  the  notes  which  by  their  terms  were  not  payable 
until  the  lapse  of  ninety  days,  Moody  &  Co.  effectually  bound  themselves 
not  to  collect  it  earlier,  and  thus  abandoned  their  legal  right  to  proceed 
at  once  against  their  debtor.  The  inference  from  these  facts  is  a  con- 
clusion of  law  which  they  could  not  be  heard  to  question  except  on  the 
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groiind  of  fraud  or  mistake.  That  they  might  have  proceeded  in  at- 
tachment sooner  than  the  due  date^  if  sufficient  grounds  existed^  can 
make  no  difEerence.  They  parted  with  their  absolute  right  to  sue  and 
collect  at  once,  and  had  left  to  them  the  right  to  sue  only  under  extra- 
ordinary conditions. 

As  bearing  directly  upon  the  point  at  issue  we  cite  Thompson  v.  Gray, 
63  Me.,  230;  Pulton  y.  Laughlin,  118  Ind.,  286;  Bank  v.  Bridges,  2  Am. 
St  Kep.,  317;  York  v.  Pearson,  63  Me.,  587. 

We  have  no  doubt  of  the  correctness  of  the  judgment.  It  is  there- 
fore affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Dan  Swift  v.  Charles  G.  Bruce  et  al. 

Decided  December  23«  1902. 

Assigiiment  of  Error— Statement  Required. 

An  assignment  and  proposition  thereunder  not  followed  bv  a  sufficient  state- 
ment, one  pointing  out  in  a  particular  manner  that  part  of  the  proceedings  con- 
tained in  the  record  in  which  the  error  is  complained  of,  will  not  be  considered, 
but  regarded  as  waived.    Rule  31,  Courts  of  C^vil  Appeals. 

Error  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

«7.  R.  Davenport,  J.  D.  Martin,  and  Cruse  &  Nail,  for  plaintiff  in  error. 

W.  W.  Dies  and  Searcy  &  Oarrett,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  defendant  in  error,  Chas.  G.  Bruce,  against  the 
plaintiff  in  error.  The  vendors  of  Bruce  were  brought  in  on  their  war- 
ranty, and  judgment  sought  against  them  in  event  defendant  should 
recover  the  land  sued  for  or  any  part  thereof.  The  defendant  answered 
with  plea  of  not  guilty,  and  by  cross-action  sought  to  have  the  title  to 
the  land  in  controversy  decreed  to  be  in  him.  The  trial  in  the  court 
below  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff,  from 
which  judgment  the  defendant  below  prosecutes  this  writ  of  error. 

The  first  assignment  of  error  with  the  proposition  and  statement 
thereunder  is  as  follows: 

"1.  The  court  erred  in  peremptorily  instructing  the  jury  to  render  a 
verdict  for  the  plaintiff,  in  this:  That  it  was  a  material  question  of 
fact  that  ought  to  have  been  submitted  to  the  jury  and  passed  upon  by 
them,  as  to  whether  the  land  in  controversy  was  patented  to  the  vendors 
of  plaintiff  or  to  the  vendors  of  defendant. 

"Appellant's  proposition  under  the  above  assignment:  That  where 
there  is  any  evidence  tending  to  support  an  issue  presented  by  the  plead- 
ings, the  court  should  submit  such  issue  to  the  jury,  and  can  not  take 
the  case  in  hand  and  direct  what  verdict  shall  be  returned. 

"Statement.  Testimony  of  D.  C.  Giddings:  T  do  not  know  of  the 
Delgados  personally.  I  was  not  present  when  said  transfer  from  the 
heirs  of  Jose  Delgado  to  Giddings  and  Giddings  was  made.  The  trans- 
action was  negotiated  for  us  by  I.  A.  Paschal,  of  San  Antonio.  We  re- 
ceived the  transfer  with  the  certificate  attached,  by  mail  from  San  An- 
tonio, Texas.  This  certificate  remained,  with  the  transfer  of  the  same, 
in  my  possession  until  the  certificate  had  been  located,  and  was  returned 
by  us  to  the  General  Land  Office  for  the  purpose  of  securing  the  patent. 
I  am  not  acquainted  with  any  of  the  heirs  of  Jose  Delgado.  I  do  not 
know  of  my  own  knowledge  whether  or  not  the  original  certificate  to 
this  land  was  ever  in  the  possession  of  the  parties  who  transferred  it  to 
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J.  D.  and  D.  C.  Oiddings.  I  know  nothing  about  the  matter  than  I 
have  stated.  I  do  not  know  from  whom  Paschal  received  it.  It  was 
attached  to  the  transfer  when  I  received  it,  as  above  stated/  (See 
record,  page  14.)^' 

This  assignment  of  error  can  not  be  sustained,  because  the  proposi- 
tion thereunder  is  not  supported  by  a  statement  such  as  is  required  by 
the  rules.  There  is  nothing  in  the  statement  which  shows  or  tends  to 
show  that  there  was  any  issue  raised  by  the  evidence  as  to  whether  the 
land  in  controversy  was  patented  to  the  vendors  of  plaintiff  or  to  the 
vendors  of  the  defendant.  We  are  not  required  to  search  through  the 
record  to  determine  whether  the  evidence  in  the  case  raises  such  issue, 
and  must  decline  to  make  such  investigation.  The  rules  require  that 
each  proposition  under  each  assignment  shall  be  followed  by  a  statement 
of  such  portion  of  the  record  as  may  be  necessary  and  sufficient  to  ex- 
plain and  support  the  proposition.  An  assignment  and  proposition  not 
followed  by  a  sufficient  statement  can  not  be  considered  and  will  be  re- 
garded as  waived.  Rule  31  Courts  of  Civil  Appeals ;  Johnson  v.  Lyford, 
9  Texas  Civ,  App.,  85;  Hahan  v.  Broussard,  3  Texas  Civ.  App.,  481; 
Kempner  v.  Ivory,  29  S.  W.  Sep.,  539 ;  Bailway  v.  Maloney,  33  S.  W. 
Eep.,  767. 

None  of  the  remaining  assignments  point  out  that  part  of  the  pro- 
ceedings contained  in  the  record  in  which  the  error  is  complained  of, 
in  a  particular  manner,  so  as  to  identify  it,  and  for  this  reason  can  not 
be  considered.  Bule  25,  Courts  of  Civil  Appeals;  Pearson  v.  Flanagan, 
62  Texas,  266;  Tudor  v.  Hodges,  71  Texas,  393;  Land  Co.  v.  Chisholm, 
71  Texas,  523. 

No  fundamental  error  appearing  on  th?  face  of  the  record,  and  none 
of  the  assignments  being  such  as  we  are  authorized  to  consider,  the 
judgment  of  tiie  court  below  will  be  affirmed. 

Affirmed. 
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Wills  Point  Mebgantile  Company  et  al.  y.  Southern  Bock  Island 
Plow  Company  et  al. 

Decided  December  20,  1902. 

l.—Coiporationfr— Receivership— Practioe  on  AppeaL 

Where  on  an  appeal  from  an  order  refusing  to  vacate  a  reoeiyership  the 
point  is  first  urged  in  the  appellate  court  that  the  receivership  should  have  been 
vacated  because  the  receiver  was  appointed  on  an  ex  parte  application  without 
notice,  it  will  not  be  considered  because  not  made  below. 

a.— Same— Venue— Waiver  of  Privilege. 

Where  a  corporation  contracts  to  pay  an  indebtedness  in  another  county 
than  that  of  its  domicile,  it  may  be  sued  therein  and  a  receiver  appointed  for 
it  in  the  district  court  of  such  other  county,  as  it  is  held  to  have  thereby  waived 
the  privilege  given  by  the  statute  to  have  a  suit  for  the  appointment  of  a  re- 
ceiver for  its  property  brought  in  the  county  of  its  domicile.  Rev.  Stats.,  art. 
1448. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thos.  F.  Nash. 

jP.  M.  Etheridge  and  W.  B.  Wynne,  for  appellants. 

Finley  &  Knight,  Plowman  &  Baker,  and  McCormick  £  Spence,  for 
appellees. 

RAINEY,  Chief  Justice. — ^This  is  an  appeal  from  an  interlocutory 
order  overruling  a  motion  to  vacate  a  receivership.  The  following  stat^ 
ment  taken  from  appellees^  brief  shows  the  nature  and  result  of  the 
case: 

"This  suit  was  instituted  on  October  13,  1902,  by  Southern  Rock 
Island  Plow  Company,  Texas  Moline  Plow  Company,  and  John  Deere 
Plow  Company,  as  plaintiffs,  against  the  Wills  Point  Mercantile  Com- 
pany, a  corporation;  the  Eagle  Manufacturing  Company,  a  corporation; 
Swofford  Bros.  Dry  Goods  Company,  a  corporation;  First  National 
Bank  of  Wills  Point,  a  corporation;  J.  P.  Dutton,  William  Pilley,  W. 
E.  Craddock  Grocery  Company,  a  corporation,  and  R.  J.  Metcalfe.  The 
domicile  of  the  Wills  Point  Mercantile  Company  was  stated  to  be  in 
Van  Zandt  County,  and  the  residence  of  the  other  defendants  were  stated 
to  be  in  Van  Zandt  County,  except  Swofford  Bros.  Dry  Goods  Company 
and  Eagle  Manufacturing  Company,  which  were  alleged  to  have  general 
agents  in  Dallas  County  and  State  of  Texas;  W.  E.  Craddock  Grocery 
Company,  which  was  alleged  to  be  domiciled  in  Kaufman  County.  Texas, 
and  R.  J.  Metcalfe,  who  is  alleged  to  reside  in  Dallas  County,  Texas. 

"The  objects  of  the  suit  and  the  relief  prayed  were  varied.  (1)  It 
was  alleged  that  Wills  Point  Mercantile  Company  had  entered  into  an 
arrangement  with  certain  of  its  creditors,  including  plaintiffs,  wherein 
it  had  undertaken  to  create  a  trust  fund  for  the  benefit  of  such  creditors, 
through  the  medium  of  the  First  National  Bank  of  Wills  Point,  which 
arrangement  had  been  violated^  and  plaintiffs  prayed  the  enforcement 
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of  the  aTrangement  against  all  defendants.  (2)  That  the  First  Na- 
tional Bank  of  Wills  Point  had,  as  trustee  under  such  arrangement,  re- 
ceived a  large  amount  of  assets  equitably  belonging  to  the  creditors  of 
the  Wills  Point  Mercantile  Company,  and  that  said  bank  had  violated 
said  trust  arrangement  and  had  dissipated  said  funds,  and  become  liable 
to  plaintifEs  to  account  therefor.  (3)  That  the  Wills  Point  Mercantile 
Company,  in  violation  of  said  trust  arrangement,  had  turned  over  to 
defendants,  Swofford  Bros.  Dry  Goods  Company,  William  Pilley,  W.  E. 
Craddock  Grocery  Company,  and  J.  F.  Button  a  large  amount  of  the 
property  which  equitably  belonged  to  the  beneficiaries  under  said  trust 
arrangement,  and  that  said  defendants  had  converted  said  trust  prop- 
erty and  should  account  for  same.  (4)  That  thereafter  an  additional 
trust  arrangement  was  made,  under  which  one  R.  J.  Metcalfe  was  named 
as  trustee  for  creditors  and  was  put  in  entire  charge  of  the  assets  of  the 
Wills  Point  Mercantile  Company,  and  that  said  arrangement  had  never 
been  carried  out,  but  that  said  Metcalfe  had  received  only  about  $1000, 
which  amount,  it  was  alleged,  he  held  in  trust  for  plaintifEs  and  which 
should  equitably  apply  to  the  liquidation  pro  tanto  of  the  creditors 
named  as  beneficiaries  under  said  arrangement,  and  plaintifEs  sought  to 
have  such  application  made.  (5)  That  Wills  Point  Mercantile  Com- 
pany was  indebted  to  plaintiffs  in  the  suit  in  divers  sums  of  money  par- 
ticularly set  out  in  the  petition  and  payable  in  Dallas  and  secured  by 
mortgages  upon  certain  property  in  the  hands  of  defendants,  and  further 
secured  by  equitable  liens  as  for  confusion  of  assets  against  other  prop- 
erties in  the  hands  of  said  defendants,  and  it  was  sought  by  plaintifiEs  to 
have  their  debts  and  liens  established  as  against  defendants.  (6)  That 
the  appointment  of  a  receiver  was  necessary  to  preserve  the  property 
from  being  entirely  dissipated  until  the  rights  of  the  parties  could  be 
established  by  the  court,  and  in  addition  to  the  other  remedies  sought, 
it  was  prayed  that  a  receiver  be  appointed  to  take  charge  of  the  assets 
described  in  the  petition,  as  a  matter  of  intermediate  relief. 

"On  October  13,  1902,  on  the  application  of  the  plaintifEs,  the  court 
appointed  J.  C.  Rugel  to  be  receiver  of  all  and  singular  the  properties  of 
the  said  Wills  Point  Mercantile  Company,  fixing  the  amount  of  his  bond 
at  the  sum  of  $5000,  which  he  gave.  Thereafter,  on  October  20,  1902, 
WiUs  Point  Mercantile  Company  filed  an  exception,  which,  on  its  face, 
stated  that  the  sole  purpose  of  the  same  was  to  challenge  the  jurisdiction 
of  the  court  in  which  said  suit  was  pending  over  the  property  and  person 
of  said  defendant,  which  exception  was  based  on  the  supposed  want  of 
jurisdiction  of  any  sort  by  said  court  over  said  defendant,  in  that  it  was 
stated  that  it  appeared  from  the  petition  that  defendant  was  a  private 
corporation,  duly  incorporated  by  virtue  of  the  laws  of  the  State  of 
Texas,  and  domiciled  at  Wills  Point,  in  the  county  of  Van  Zandt,  and 
State  of  Texas.  At  the  pame  time  the  said  defendant  filed  a  motipn  to 
the  court  to  sustain  its  special  exception  to  the  jurisdiction  theretofore 
filed,  and  to  vacate  and  dismiss  the  receivership  proceedings  against  de-. 
fendant  and  its  property. . 
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"Thereafter,  on  October  21,  1902,  Wills  Point  Mercantile  Company 
was  declared,  by  the  referee  in  bankruptcy  for  the  Eastern  District  of 
Texas,  at  Tyler,  to  be  a  bankrupt,  upon  the  admission  of  bankruptcy 
filed  by  said  company  for  the  benefit  of  creditors,  and  the  bankrupt  court 
appointed  Geo.  W.  Eason,  of  Tyler,  receiver,  who  did  at  once  duly  qual- 
ify as  such.  After  such  qualification  as  receiver  by  the  said  Geo.  W. 
Eason,  he  voluntarily  appeared  on  October  27,  1902,  and  prayed  leave 
of  the  court  to  intervene  in  the  case,  which  was  granted.  He  thereupon 
filed  his  petition  in  intervention  and  adopted  the  exceptions  and  motion 
of  the  mercantile  company.  On  October  27,  1902,  the  court  overruled 
said  exceptions  and  motions,  to  which  ruling  the  said  defendant  and  said 
Geo.  W.  Eason  excepted  and  gave  notice  of  appeal,  and  they  also  excepted 
to  the  order  appointing  said  Rugel  receiver." 

Practically  only  two  propositions  are  raised  by  the  assignments  of 
error  presented.  First.  That  the  receivership  should  be  vacated  be- 
cause the  receiver  was  appointed  on  an  ex  parte  application,  no  notice 
having  been  given  to  the  mercantile  company.  This  issue  was  not  raised 
in  the  court  below  by  exception,  motion,  or  otherwise.  Being  presented 
for  the  first  time  in  this  court  it  will  not  be  entertained.  Second.  The 
other  proposition  presented  is,  in  effect,  that  the  allegations  of  plain- 
tiffs' petition  showing  the  domicile  of  the  said  Wills  Point  Mercantile 
Company  to  be  in  Van  Zandt  County,  it  being  a  private  corporation, 
and  alleging  no  facts  showing  that  said  company  had  waived  its  privi* 
lege  of  being  sued  for  the  appointment  of  said  receiver  in  said  county, 
and  that  the  appointment  of  a  receiver  herein  over  the  exceptions  of 
privilege  seasonably  interposed  by  said  company  was  without  authority 
of  law,  and  therefore  the  overruling  of  the  motion  to  vacate  was  error. 

The  exception  filed  in  the  court  below  by  the  said  mercantile  com- 
pany is  as  follows :  ^'Now  comes  the  defendant.  Wills  Point  Mercantile 
Company,  and  for  the  sole  purpose  of  challenging  the  jurisdiction  of 
this  court  over  the  person  and  property  of  this  defendant,  specially  ex- 
cepts to  the  plaintiffs'  petition,  and  avers  that  it  is  manifest  from  an  in- 
spection thereof  that  this  court  has  no  jurisdiction  whatever  as  to  this 
defendant,  in  that  it  manifestly  appears  from  the  petition  herein  that 
this  defendant  is  a  private  corporation,  duly  incorporated  under  and  by 
virtue  of  the  laws  of  the  State  of  Texas,  and  that  it  is  domiciled  at  Wills 
Point,  in  the  county  of  Van  Zandt,  in  the  State  of  Texas;  and  that  it 
manifestly  appears  from  an  inspection  of  the  petition  that  the  property 
of  this  defendant  lies  within  the  State  of  Texas,  and  of  this  the  said 
defendant  prays  judgment,  etc.'' 

The  motion  to  vacate  is  as  follows :  "N*ow  comes  the  defendant.  Wills 
Point  Mercantile  Company,  for  the  sole  purpose  of  challenging  the  juris- 
diction of  this  court,  and  moves  this  honorable  court  to  sustain  its 
special  exception  to  the  jurisdiction  herein  heretofore  filed,  and  to  vacate 
and  dismiss  the  receivership  proceedings  herein  had  against  it  and  its 
property  at  the  costs  of  the  plaintiffs  herein,  etc." 

It  will  be  noted  that  said  pleas  only  specifically  attack  the  jurisdiction 
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of  the  District  Court  of  Dallas  County  on  the  ground  that  the  domicile 
of  said  company  is  in  Van  Zandt  County,  and  that  its  property  lies 
within  this  State.  The  want  of  notice  to  the  company  is  not  suggested, 
nor  is  the  question  of  privilege,  by  said  plea.  That  the  court  appointing 
the  receiver  had  jurisdiction  to  appoint  a  receiver  is  clearly  decided  in 
Bonner  v.  Heame,  75  Texas,  242. 

But  treating  the  said  pleas  as  presenting  the  question  of  privilege,  we 
are  of  the  opinion  that  the  court  properly  exercised  jurisdiction-  The 
said  mercantile  company  had  contracted  to  pay  the  indebtedness  alleged 
in  Dallas  County,  thereby  waiving  its  privilege  to  be  sued  in  Van  Zandt 
Couniy,  and  the  suit  being  for  the  purpose  of  enforcing  the  collection 
of  said  indebtedness,  the  court  could  exercise  for  that  purpose  all  the 
powers  granted  to  it  under  the  Constitution  and  laws  of  the  State.  The 
appointment  of  a  receiver  falls  within  the  scope  of  that  power. 

Art.  1488,  Eev.  Stats.,  having  been  construed  by  the  Supreme  Court 
to  only  confer  a  privilege  on  corporations  to  have  a  receiver  appointed 
by  a  court  where  its  domicile  is  situate,  such  comes  within  the  general 
venue  statutes,  and  an  agreement  to  pay  its  obligations  in  a  county  other 
than  its  domicile  waives  the  privilege  under  said  article  of  having  a 
receiver  appointed  by  a  court  where  its  domicile  is  situated. 

The  judgment  is  aflBrmed. 

Affirmed. 
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J.  W.  Martin^  v.  J.  M.  Bryson. 

Decided  December  20,  1902. 

l.^School  Land— Occupancy  Completed— Liability  to  Execution  Sale. 

Where  a  purchaser  of  State  school  lands  has  completed  the  three  years  oc- 
cupancy of  his  home  section,  it  and  the  additional  sections  are  then,  under  the 
terms  of  the  statute,  ready  for  patenting  upon  payment  in  full  being  made  to 
the  State,  and  the  additional  lands,  though  still  not  paid  out  and  patented,  are 
liable  to  sale  under  execution  against  the  purchaser,  and  the  vendee  need  not 
reside  thereon.    2  Sayles'  Civ.  Stats.,  art.  4218f. 

2.— Execution  Sale — Inadequacy  of  Price. 

Where  land  is  sold  under  execution  mere  inadequacy  of  price  will  not  pre- 
vent the  purchaser  from  recovering  from  the  execution  debtor,  the  judgment* 
the  execution  and  sale  and  the  sherifTs  deed  all  being  regular. 

Appeal  from  the  District  Court  of  Nolan.  Tried  below  before  Hon. 
H.  C.  Hord,  Special  Judge. 

Claud  McCauley  and  Leggett  &  Kirby,  for  appellant. 

Beall  £  Beall,  for  appellee. 

HUNTER,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  appellant,  Martin,  against  the  appellee,  Bryson,  to  re- 
cover title  and  possession  of  section  282,  Houston  &  Texas  Central  Rail- 
way Company  school  land,  lying  in  Nolan  County.  The  appellee  pleaded 
not  guilty  and,  in  effect,  that  appellant's  claim  of  title  was  based  on 
certain  execution  sales  which  were  void  for  the  reason  that  the  land, 
being  unpatented  school  land,  was  not  subject  to  execution ;  and  by  rea- 
son of  certain  alleged  irregularities  in  the  sale  made  by  the  sheriff  where- 
by the  land  sold  for  a  grossly  inadequate  price.  The  answer  contained  a 
plea  in  reconvention  also  to  remove  clouds  from  apellee's  title  caused  by 
the  sheriff's  deeds,  and  a  tender  of  $125  and  interest  was  made,  being  the 
amount  paid  for  the  land  by  apellant  at  sheriff's  sales,  but  the  plaintiflb 
in  execution  were  not  made  parties  to  the  plea. 

The  case  was  tried  by  a  jury  who,  upon  a  peremptory  charge  from  the 
court  to  find  for  defendant,  brought  in  a  verdict  accordingly,  and  from 
the  judgment  rendered  thereon  this  appeal  was  taken. 

The  facts  are  substantially  as  follows:  Bryson,  in  1892,  settled  upon 
and  ever  since  has  occupied  as  a  home  80  acres  of  section  38,  Texas  & 
Pacific  Railway  Company  school  land,  and  received  a  quitclaim  deed 
therefor  from  B.  J.  Rhodes,  in  April,  1896.  The  record  fails  to  dis- 
close what  interest  Rhodes  had  to  quitclaim.  In  November,  1897,  ap- 
pellee applied  to  the  Commissioner  to  purchase  section  282  as  additional 
grazing  land,  and  on  the  24th  day  of  December,  1897,  it  was  awarded 
and  sold  to  him.  On  September  28,  1896,  Sasse  and  Pamell,  of  Gates- 
ville,  Texas,  recovered  a  judgment  in  a  justice  court  of  Coryell  County 
against  the  appellee,  Bryson,  for  the  sum  of  $82.99,  and  a  pluries  exeeu- 
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tion  was  regularly  issued  thereon  to  the  sheriff  of  Nolan  County,  and 
the  land  was  duly  levied  upon  and  sold  thereunder  by  the  said  sheriff  on 
the  3d  day  of  July,  1900,  according  to  law,  when  the  appellant,  Martin, 
became  the  purchaser  at  the  price  of  $100,  and  thereupon  the  said  sheriff 
executed  and  delivered  to  him  a  deed  for  the  section  of  land  in  contro- 
versy. The  same  land  had  previously  been  sold  under  execution  issued 
upon  same  judgment  on  the  4th  day  of  April,  1899.  The  judgment, 
execution  thereon,  sale  and  sheriff's  deed  were  all  regular  and  valid,  but 
the  land  sold  for  an  inadequate  price.  The  appellee,  at  the  date  of  the 
levy  and  sale,  had  occupied  his  80-acre  home  tract  on  section  38  for  more 
than  three  years,  and  upon  filing  proofs  thereof  with  the  Commissioner 
of  the  General  Land  Office  was  entitled  to  pay  all  the  purchase  money 
due  on  section  282  and  receive  a  patent  therefor. 

The  assignments  of  error  complain  of  the  peremptory  charge  given 
in  favor  of  appellee  and  of  the  judgment  rendered  against  appellant,  and 
it  is  contended  that  imder  the  undisputed  evidence  the  judgment  should 
have  been  rendered  for  appellant. 

The  learned  judge  who  tried  the  case,  it  is  said  in  the  brief s^  was  of 
opinion  that  the  land  was  not  subject  to  execution,  because  it  was  un- 
patented school  land,  and  for  that  reason  instructed  a  verdict  for  the 
appellee.  In  this  we  think  his  honor  erred.  The  title  of  appellee,  it  is 
true,  was  a  defeasible,  equitable  title,  but  as  he  was  an  actual  settler  and 
had  resided  upon  the  home  tract  for  more  than  three  years,  he  had  the 
right  to  sell  the  section  levied  on,  and  the  purchaser  was  not  required  to 
reside  thereon  or  occupy  the  same.  Art.  4218f  of  2  Sayles'  Civ.  Stats., 
Act  of  1897,  provides:  '"And  if  he  or  his  vendor  has  already  resided 
upon  his  home  section  for  three  years,  or  when  he  or  his  vendor,  or  both 
together,  shall  have  resided  upon  it  for  three  years,  the  additional  lands 
purchased  may  be  patented  at  any  time." 

Article  4218ff  provides:  "That  in  case  the  purchaser  shall  sell  any 
of  the  tracts  before  the  three  years  residence  has  been  completed,  the 
vendee  must  reside  thereon  until  he  has  completed  the  three  years  oc- 
cupancy from  the  date  of  the  original  purchase,  and  a  failure  to  do  so 
shall  subject  his  land  to  forfeiture;  but  in  case  of  sale  of  any  of  said 
tracts  after  the  completion  of  the  three  years  residence,  the  vendee  shall 
be  exempt  from  the  condition  of  settlement  and  occupancy."  Act  1897, 
p.  184. 

In  the  second  edition  of  Mr.  Freeman's  work  on  Executions,  that 
distinguished  author,  in  section  172a,  lays  down  the  rule  that:  "So  one 
who  purchases  lands  from  a  State,  under  a  contract  which  provides  for 
certain  payments,  upon  the  making  of  which  he  will  become  entitled 
to  a  patent,  and  upon  default  in  any  of  which  he  forfeits  all  rights  under 
his  contract,  has  a  vendible  interest  in  such  lands  prior  to  their  forfei- 
ture, and  one  which  is  subject  to  execution.  The  estate  acquired  under 
the  levy  of  an  execution  is,  of  course,  no  better  or  more  certain  estate 
than  that  held  by  the  judgment  debtor,  and  remains  liable  to  be  defeated 
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by  the  same  contingency  to  which  it  was  subject  before  the  execution 
sale/' 

We  therefore  conclude  that  as  the  interest  of  the  appellee,  Bryson,  in 
this  section  of  land  was  such  as  he  could  sell  to  any  person  who  would 
buy,  regardless  of  whether  such  person  occupied  the  land  afterwards  or 
not,  it  was  a  vendible  interest,  and  was  subject  to  execution. 

We  have  found  no  such  iregularities  in  the  sale  made  by  the  sheriff 
as  would  invalidate  it,  and  as  the  title  of  appellant  is  a  regular  paper 
title,  consisting  of  a  valid  judgment,  valid  execution,  and  valid  sheriff's 
deed,  he  was  entitled  to  recover  the  land,  and  the  learned  judge  should 
have  so  instructed  the  jury. 

We  therefore  reverse  the  judgment  of  the  District  Court  and  here 
render  judgment  in  favor  of  appellant  for  the  land  sued  for. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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J.  M.  EtLB  ET  AL.  v.  J.  C.  BiCHARDSON. 
Decided  December  20,  1902. 

L—CeitiorMi— Justice  Court  Judgment. 

A  certiorari  can  not,  under  the  terms  of  the  statute,  be  granted  after  ninety 
day^s  from  the  final  ju<^ment  in  the  justice  court  sought  to  be  reviewed,  and 
audi  judgment  is  final  from  the  date  of  its  rendition  where  there  is  no  motion 
for  a  new  trial.    Rev.  Stats.,  art.  346. 

&— Same — ^Principal  and  Indorser— Judgment — ^Execution  Over. 

Where  the  action  was  on  a  note  against  a  principal  and  an  indorser,  it  was 
not  ground  for  a  certiorari  that  the  justice  announced  to  the  attorney  for  the 
indorser,  at  the  conclusion  of  the  trial,  that  he  would  enter  judgment  against 
the  defendants  as  principal  and  indorser,  respectively,  and  he  thereafter  so  en- 
tered the  judgment,  and  also  awarded  execution  in  favor  of  the  indorser  against 
the  principal  in  case  the  indorser  paid  the  debt,  since  it  was  authorized  by  the 
sUtute.    Rev.  Stats.,  art.  3815. 

8.^-Same — ^Injunction. 

Suit  by  injunction  in  the  district  court  can  not  be  substituted  for  the  rem- 
edy by  appeal  or  certiorari  given  by  the  statute. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
A.  H.  Corrigan. 

Allen  £  Wantland,  for  appellants. 

R.  E,  Taylor,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  and  sno- 
e^sfully  maintained  in  the  District  Court  to  enjoin  the  collection  of  a 
judgment  rendered  in  the  justice  court  in  favor  of  the  Farmers  National 
Bank  against  appellee,  as  principal,  and  E.  B.  Carver,  as  indorser,  on  a 
promissory  note  for  $150.  The  excuse  offered  by  appellee  for  not  pur- 
suing the  remedy  by  appeal,  as  well  as  his  defense  to  the  note,  was  thus 
stated  in  his  testimony:  "This  case  was  tried  before  Geo.  A.  Watts, 
special  justice  of  the  peace,  on  February  25,  1901.  I  was  present  when 
the  case  was  tried  and  when  the  court  rendered  his  decision.  The  court 
announced  that  he  would  give  judgment  in  favor  of  the  plaintiff  against 
me  as  principal  and  E.  B.  Carver  as  indorser,  but  he  said  nothing  about 
giving  judgment  in  favor  of  Carver  over  against  me.  Mr.  Burkhalter 
was  my  attorney  in  that  case,' and  he  prepared  a  memorandum  of  the 

judgment  rendered  and  Mr.  signed  it.     I  appealed  from  this 

judgment  to  the  county  court,  and  the  appeal  was  dismissed  because  the 
appeal  bond  was  not  made  payable  to  E.  B.  Carver,  as  well  as  the  Farm- 
ers National  Bank. 

"The  note  on  which  the  suit  was  brought  stipulated  that  it  should 
be  void  if  the  road  was  not  completed  to  Mineral  Wells  by  September 
1,  1899.  I  did  not  agree  to  waive  this  stipulation  and  pay  the  note  if 
the  road  was  completed  to  Mineral  Wells  by  November  1,  1899.  I  told 
Mr.  Arnold  if  they  would  allow  me  what  they  owed  me,  I  would  waive 
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this  stipulation,  but  they  refused  to  mak^  this  agreement  with  me,  and 
1  refused  to  waive  this  stipulation  in  the  note.  I  nev^r  agreed  with  any- 
one to  waive  this  stipulation  in  the  note.  The  road  mentioned  in  the 
note,  the  Gulf  &  Brazos  Valley  Railroad,  was  not  completed  to  Mineral 
Wells  till  on  the  night  of  October  31,  1899.  It  was  about  10  o'clock  at 
night  when  they  built  into  the  city  limits  of  Mineral  Wells.'* 

The  judgment  recorded  by  the  justice  of  the  peace  was  as  follows: 
"This  day  came  the  parties  by  their  attorneys  and  submit  the  matter  in 
controversy  as  well  as  of  fact  as  of  law  to  the  court,  and  it  appearing  to 
the  court  that  the  defendants  had  been  duly  cited  herein,  and  the  evi- 
dence and  argument  of  counsel  having  been  heard  and  fully  understood 
by  the  court,  that  the  plaintiff  the  Farmers  National  Bank  ought  to  re- 
cover its  damages  against  the  defendants  J.  C.  Richardson  and  E.  B; 
Carver,  and  the  court  now  here  assesses  the  damages,  to  wit:  Principal 
$135  (being  the  amount  of  note  sued  upon,  less  a  credit  of  $15) ;  inter- 
est from  November  1,  1899,  at  8  per  centum  per  annum,  $14.25 ;  attor- 
ney's fees  $13.50;  the  several  amounts  aggregating  the  sum  of  $162.75. 

"It  is  therefore  ordered  by  the  court  that  said  plaintiff  the  Farmers 
National  Bank  do  have  and  recover  of  and  from  the  defendants,  J.  C. 
Richardson  and  E.  B.  Carver,  jointly  and  severally,  the  said  sum  of 
$162.75,  and  all  costs  of  suit,  and  that  execution  issue  in  favor  of  plain- 
tiff therefor,  and  that  this  judgment  bear  interest  from  its  date  at  the 
rate  of  8  per  cent  per  annum.  And  it  appearing  to  the  court  that  E.  B. 
Carver  is  indorser  on  said  note,  it  is  therefore  ordered  by  the  court  that 
the  said  E.  B.  Carver  have  and  recover  of  J.  C.  Richardson,  the  other 
defendant  herein,  the  sum  of  $162.75,  and  costs  of  suit,  and  that  this 
judgment  bear  interest  from  this  date  at  the  rate  of  8  per  cent  per 
annum,  and  should  the  said  Carver  pay  all  or  any  part  of  the  judgment 
in  favor  of  the  plaintiff  herein,  then  execution  shall  issue  in  his  favor 
against  said  Richardson  to  make  such  money  as  he  may  so  pay.'* 

Ninety-nine  days  (June  4,  1901)  after  the  judgment  was  rendered 
(February  25,  1901),  no  motion  having  been  made  for  a  new  trial,  ap- 
pellee presented  to  the  county  judge  a  petition  for  certiorari,  which  was 
refused  because  the  ninety  days  allowed  by  law  had  elapsed. 

No  excuse  was  offered  by  the  appellee  for  not  pursuing  this  remedy 
within  the  ninety  days.  His  contention,  however,  in  effect  is,  that  under 
certain  decisions  of  the  Court  of  Appeals  referred  to  in  his  brief  he  had 
one  hundred  days,  instead  of  ninety,  in  which  to  avail  himself  of  the 
remedy  by  certiorari.  But  we  do  not  so  interpret  these  decisions,  for 
in  each  of  them  a  motion  for  new  trial  had  been  made,  and  it  was  con- 
sequently held  that  the  judgment  did  not  become  final  till  the  motion 
was  overruled  either  by  the  justice  court  or  by  operation  of  law.  At  all 
events  the  statute  fixes  as  the  period  for  certiorari  ninety  days  from  the 
date  of  final  judgment,  which  in  this  instance  undoubtedly  was  Feb- 
ruary 25,  1901,  and,  like  the  county  judge,  we  feel  bound  by  the  statute. 
Rev.  Stats.,  art.  346.  See  also  opinion  of  Justice  Williams  in  Milo  v. 
Nuskc,  95  Texas,  241.     But  if  the  petition  for  certiorari  was  filed  in 
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time,  it  must  yet  be  held  to  have  been  the  fault  of  appellee  that  the  rem- 
edy by  appeal  proved  ineffectual.    The  attorney  representing  him  before 
the  justice  of  the  peace  prepared  the  memorandum  of  judgment,  and  if 
he  was  misled  he  must  be  treated  as  having  misled  himself.    It  was  en- 
tirely proper  for  the  justice  of  the  peace,  even  upon  this  memorandum,  to 
have  entered  the  judgment  that  was  entered,  the  memorandum  reciting 
that  he  gave  judgment  against  Carver  as  indorser.    The  entry  objected 
to  providing  for  execution  in  favor  of  indorser  in  case  of  payment  by 
him  was  but  a  formal  declaration  of  a  right  plainly  given  in  articles 
3815  and  3819  of  our  Revised  Statutes,  of  which  the  attorney  for  ap- 
pellee must  be  held  to  have  had  knowledge.     No  pleading  on  the  part 
of  the  indorser  was  required  as  a  basis  for  such  judgment,  as  was  ex- 
pressly decided  in  Slaughter  v.  Moore,  17  Texas  Civ.  App.,  233.     See 
also  Bergstrom  v.  Kiel,  67  S.  W.  Rep.,  781.    We  need  not  and  do  not 
stop  to  inquire  whether  the  inclusion  of  Carver,  the  indorser,  as  payee 
*  in  the  appeal  bond  was  essential,  since  his  attitude  was  no  more  adverse 
in  the  judgment  as  entered  than  it  would  have  been  under  article  3815 
without  the  formal  entry  directing  the  issuance  of  execution  in  his  favor 
in  case  of  payment  by  him.    Suit  by  injunction  in  the  district  court  can 
not  be  substituted  for  the  remedy  by  appeal  or  certiorari  given  by  the 
statute.     Moody  v.  McRimmon,  7  Texas  Civ.  App.,  582;  Winston  v. 
Evans,  33  S.  W.  Rep.,  580;  Sherman  Steam  Laundry  v.  Carter,  24 
Texas  Civ.  App.,  633. 

The  judgment  is  therefore  reversed  and  the  suit  dismissed. 

Reversed  and  dismissed. 

Writ  of  error  refused. 
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Philadelphia  Underwriters  et  al.  v.  Fort  Worth  &  Denver  City 

Railway  Company. 

Decided  December  20,  1902. 

1. — ^Fire  Insurance — Stock  Cars— Identification. 

The  insured  owned  283  stock  cars  at  the  time  of  the  insurance  covering  that 
number,  and  that  were  otherwise  described  only  by  their  value, — $126  each.  The 
burned  cars,  with  others  of  like  condition,  were  not  in  actual  use  at  the  date 
of  the  insurance,  or  between  that  time  and  the  fire;  were  standing  upon  stor- 
age tracts,  and  so  out  of  repair  as  not  to  be  interchangeable  under  the  rules  of 
the  Master  Car  Builders'  Association,  but  were  worth  $250  each.  The  policy 
provided  that  in  the  event  of  loss  the  value  of  the  destroyed  property  should 
be  settled  in  accordance  with  the  rules  of  said  association.  Held,  that  this  did 
not  conclusively  establish  that  the  cars  were  not  insured,  it  clearly  appearing 
that  they  were  not  so  out  of  repair  as  to  lose  their  identity. 

2. — Same — Subrogation— Parties. 

Where  an  insurance  policy  provided  that,  in  the  event  of  fire  caused  by  the 
act  or  negligence  of  another,  the  insurer,  on  payment  of  the  loss,  should  be 
subrogated,  to  the  extent  of  such  payment,  to  all  right  of  recovery  of  the  in- 
sured, in  an  action  on  the  contract  of  insurance  by  ttie  insured,  a  party  whose 
negligence  caused  the  fire,  being  impleaded  by  the  insurer,  was  properly  joined^ 
though  the  insurer  had  not  paid  the  loss. 

8. — Same — ^Evidence — ^Negligence  in  Setting  Fire. 

In  an  action  on  a  fire  insurance  policy  the  evidence  shown  is  held  sufficient 
to  warrant  a  finding  that  the  fire  was  negligently  set  by  a  third  party,  im- 
pleaded as  a  defendant  in  the  case. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

E.  B,  Perkins  and  Bonner  &  Oilbert  for  appellant  St.  Louis  South- 
western Railway  Company. 

brane,  Oreer  £.  Wharton,  for  appellant  Philadelphia  Underwriters. 

Stanley,  Spoonts  £  Thompson,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  for 
$5750  in  favor  of  the  Fort  Worth  &  Denver  City  Railway  Company 
against  the  appellant  insurance  companies  for  the  value  of  forty-six 
stock  cars  destroyed  by  fire,  and  in  favor  of  said  insurance  companies 
in  like  amount  over  against  the  St.  Louis  Southwestern  Railway  Com- 
pany, which  it  was  alleged  had  negligently  occasioned  the  loss. 

The  insurance  companies  defend  on  the  ground  that  the  cars  which 
were  destroyed  were  not  such  as  were  included  among  those  insured,  or 
if  so,  that  by  means  within  the  control  or  knowledge  of  the  plaintiff 
railway  company  the  hazard  thereto  had  been  increased  during  the  life 
of  the  policy,  which  by  virtue  of  one  of  its  special  provisions  to  thai 
effect,  avoided  it  altogether.  The  St.  Ijouis  Southwestern  Railway  Com- 
pany, which  was  impleaded  by  the  insurance  companies,  resists  on  the 
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ground  that  there  is  a  misjoinder  of  parties  and  of  causes  of  action^,  and 
also  denies  the  negligence  alleged. 

The  policy  insured  appellee  against  all  direct  damage  by  fire  to  an 
amount  not  exceeding  $540,019,  on  railway  property  described  in  an 
attached  schedule,  specifying  certain  amounts  of  insurance  on  buildings, 
fixtures,  etc.,  and,  among  other  things,  "283  stock  cars,  rate  per  car 
$125,  amount  $35,375.''  The  policy  provided  that  "all  losses  on  rolling 
stock*'  should  be  "settled  in  accordance  with  the  rules  of  the  Master 
Car  Builders*  Association,"  and  that  the  policy  should  be  void  "if  the 
hazard  be  increased  by  any  means  within  the  control  or  knowledge  of  the 
insured.*'  It  further  provided  that  in  the  event  of  fire  caused  by  act  or 
neglect  of  another,  the  insurance  companies  on  payment  of  the  loss 
should  be  subrogated  to  the  extent  of  «uch  payment  to  all  rights  of  re- 
covery in  the  insured. 

The  fire  was  caused  by  the  St.  Louis  Southwestern  Eailway  Company, 
and  the  facts  are  sufficient  to  sustain  the  verdict  and  judgment,  unless 
indeed  we  are  required  to  sustain  the  several  defenses  briefly  indicated 
above;  we  therefore  proceed  to  a  disposition  of  the  questions  therein  in- 
volved. 

The  evidence  shows  that  the  burned  cars,  together  with  a  large  num- 
ber of  others  in  like  condition,  were  not  in  actual  use  at  the  date  of  the 
insurance,  or  between  that  time  and  the  fire,  and  were  situated  upon 
some  storage  tracks  of  the  appellee,  and  so  out  of  repair  as  not  to  be  in- 
terchangeable under  the  master  car  builders*  rules.  We  do  not  think 
these  facts,  however  (and  none  other  are  relied  upon),  conclusively  es- 
tablish the  asserted  defense  that  the  cars  destroyed  were  not  insured. 
The  policy  expressly  specifies  283  stock  cars  at  the  rate  of  $125  per 
car,  and  is  nowhere  limited  to  cars  which  are  in  good  state  of  repair,  or 
interchangeable  under  the  master  car  builders*  rules.  The  evidence  is 
clear  that  the  cars  destroyed  were  not  so  out  of  repair  as  to  lose  their 
identity^  or  value  as  stock  cars.  The  appellee  company  owned  but  283 
stock  cars  insured  at  the  rate  specified  at  thq  time  of  the  insurance,  and 
the  cars  destroyed  constituted  part  of  them.  It  is  true  that  the  policy 
provided  that  in  event  of  loss  the  value  of  the  destroyed  property  should 
be  determined  by  the  master  car  builders*  rules,  but  in  no  other  particu- 
lar were  such  rules  made  part  of  the  policy ;  nor  do  we  find  anything  in 
the  rules  relating  to  the  ascertainment  of  values  inapplicable  to  cars 
temporarily  out  of  repair  or  noninterchangeable.  The  very  provision 
inserted  manifests  that  it  was  in  contemplation  that  cars  in  different 
states  of  repair  might  be  lost,  and  it  seems  altogether  improbable  that 
the  large  number  of  stock  cars  situated  as  above  stated,  and  shown  to 
have  a  market  value  of  not  less  than  $250  each,  were  by  design  omitted 
from  the  protection  of  the  insurance  policy.  Appellant*s  special  instruc- 
tions on  this  phase  of  the  case  were  therefore  properly  refused,  and  the 
question  as  to  the  time  when  the  intermediary  E.  W.  Taylor,  who  testi- 
fies to  an  express  purpose  to  insure  them,  acquired  knowledge  of  the 
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situation  and  condition  of  the  cars  in  question,  becomes  wholly  imma- 
terial.    X 

We  likewise  conclude  that  we  must  sustain  the  proceedings  that  re- 
late to  the  doctrine  of  increased  hazard.  If  in  any  event  applicable  to 
the  facts  of  this  case,  we  nevertheless  find  the  evidence  conflicting  and 
the  issues  sufficiently  submitted. 

This  brings  us  to  the  more  difficult  questions  presented  by  the  appel- 
lant, the  St.  Ijouis  Southwestern  Railway  Company.  The  abstract  right 
of  the  insurance  companies  to  be  subrogated  to  the  rights,  if  any,  of  the 
appellee  railway  company  is  not  contested,  if  it  indeed  could  be,  but  the 
contention  is  that  such  right  in  no  event  accrues  until  the  insurance 
companies  shall  have  actually  paid  to  appellee  the  loss,  and  that  the 
cause  of  action  arising  on  the  contract  of  insurance  can  not  be  joined 
with  the  action  based  on  negligence.  This  contention  finds  support  in 
numerous  authorities  including  those  cited  by  us  in  the  case  of  Skip- 
with  V.  Hurt,  58  S.  W.  Rep.,  192,  where  we  had  occasion  to  notice  the 
question  of  misjoinder  of  causes  of  actions  arising  out  of  the  same  trans- 
action, but  which  we  left  undetermined  on  the  ground  that  the  facts 
did  not  require  a  decision.  In  this  conclusion,  however,  the  Supreme 
Court  differed  with  us,  and,  on  writ  of  error,  rendered  an  opinion  that 
seems  to  be  adverse  to  the  contention  of  the  appellant  railway  company. 
See  Skipwith  v.  Hurt,  91  Texas,  322,  60  S.  W.  Rep.,  423.  That  was  a 
case  where  certain  sureties  on  a  treasurer's  bond  were  sued  by  Clay 
County,  which  had  failed  or  refused  to  sue  a  certain  bank,  alleged  by  the 
sureties  to  have  wrongfully  appropriated  to  its  own  use  the  money  for 
which  the  county  sued.  The  contract  sued  upon  there,  as  here,  was  one 
of  indemnity.  The  misappropriation  alleged  was  as  clearly  a  tort  as 
the  acts  of  negligence  charged  herein,  and  it  was  held  by  the  Supreme 
Court  that  by  right  of  subrogation  the  sureties,  in  the  action  against 
them,  could  proceed  against  the  bank,  notwithstanding  the  differing  na- 
ture of  the  cause  of  action  involved,  and  the  fact  that  the  sureties  had 
not  theretofore  paid  the  county.  Accepting  as  we  do  the  conclusion  that 
the  questions  of  misjoinder  now  undoubtedly  presented  were  raised  by 
the  facts  of  the  Skipwith  case,  we  see  no  satisfactory  way  to  distinguish 
it  from  the  case  before  us.  Indeed,  as  an  original  proposition,  it  is  un- 
doubtedly true  that  the  prevention  of  a  multiplicity  of  suits  is  desirable, 
and  we  find  no  sound  reason  why  in  this  case  the  court  should  not  in 
the  one  action  proceed  to  determine  the  rights  and  liabilities  of  the 
respective  parties.  Such  rights  and  liabilities,  in  their  final  analysis, 
rest  upon  the  same  wrongful  act,  omission  or  transaction.  Without  such 
act  or  omission  no  cause  of  action  would  have  arisen,  and  it  certainly 
seems  in  harmony  with  our  system  of  jurisprudence  to  hold  that  the 
judicial  tribunal,  whose  power  to  pass  in  review  upon  the  transaction 
is  invoked,  shall  determine  and  declare  the  legal  effect  of  every  proxi- 
mate consequence,  if  the  same  can  be  done  without  confusing  multiplica- 
tion of  issues,  or  impairment  of  substantial  rights  of  the  parties  in- 
volved.   We  fail  to  find  where  the  St.  Louis  Southwestern  Railway  Com- 
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pany  has  been  deprived  of  any  substantial  right,  or  to  have  had  preju- 
dicial entanglements  imposed;  while  at  the  same  time  the  procedure 
adopted  permits  freedom  on  the  part  of  one  of  the  parties  litigant,  the 
insurance  companies,  in  the  assertion  of  conceived  legal  defenses  to  the 
action  on  the  policy,  without  subjection  to  the  hazard  of  losing  their 
cause  of  action  against  the  offending  railway  company  by  limitation  in 
event  of  a  failure  to  establish  the  defense  asserted  against  the  insured. 
If  it  be  said  that  thereby  the  defendant  railway  company  may  be  de- 
layed in  the  settlement  of  the  issues  in  which  it  is  more  directly  con- 
cerned, it  may  be  replied  that  it  is,  if  a  wrongdoer,  in  no  condition  to 
call  for  the  tenderness  of  the  court,  or  if  innocent  of  the  alleged  wrongs, 
it  may  well  be  required,  in  the  interest  of  the  public,  to  suffer  what  in 
the  nature  of  the  case  can  be  but  a  reasonable  delay.  Nor  do  we  find 
cause  of  complaint  because,  in  the  determination  of  values  as  between 
the  insurance  companies  and  appellee,  the  rules  of  the  Master  Car 
Builders'  Association  were  applied.  In  like  cases  in  the  Federal  courts 
it  is  held  that  the  wrongdoer  has  no  concern  with  the  equities  arising 
between  the  insurer  and  the  insured.  Monticello  v.  Mallison,  58  TJ.  S. 
L.  Ed.,  book  16,  68 ;  Hall  v.  Railway,  80  U.  S.  L.  Ed.,  book  20,  594.  The 
wrongdoer's  liability  to  the  owner  of  the  property  destroyed  is  for  its 
reasonable  market  value,  and  to  this  right  the  insurers  in  this  case  were 
subrogated  by  express  contract  with  the  insured.  The  right  of  subroga- 
tion, however,  extends  no  further  than  the  insurers  have  paid  or  will  be 
compelled  to  pay,  and  it  here  appears,  without  dispute,  that  the  market 
value  of  the  cars  destroyed  was  in  excess  of  the  value  as  fixed  by  the  Car 
Builders'  Association,  and  largely  in  excess  of  the  amount  adjudged. 
Nor  do  we  see  just  cause  of  complaint  in  the  fact  that  the  insurers  have 
not  yet  paid  the  insured  the  amount  adjudged  against  them.  The  judg- 
ment expressly  provides  that  execution  shall  not  issue  against  the  St. 
Louis  Southwestern  Railway  Company  until  the  insurance  companies 
shall  have  paid  appellee  the  adjudged  amount. 

The  assignments  relating  to  the  issue  of  negligence  need  but  brief 
notice.  While  conflicting,  there  was  evidence  tending  to  show  that  the 
defendant  railway  company  was  guilty  of  negligence  in  permitting  at 
least  parts  of  its  right  of  way  to  remain  incumbered  with  unnecessary 
quantities  of  inflammable  material,  wherefrom,  through  sparks  from 
one  of  its  passing  trains,  the  fire  proceeded ;  and  while  the  engineer,  in- 
spector and  others  testifled  that  the  spark-arrester  on  engine  No.  182, 
which  undoubtedly  started  the  fire,  was  of  an  improved  kind  and  in 
good  repair  and  condition,  and  that  the  engineer  was  skillful  and  at  the 
time  operated  the  engine  carefully,  yet  there  was  other  evidence  tending 
to  show  that  the  fire  started  at  a  point  outside  of  the  right  of  way  which 
could  not  have  so  originated  had  the  conditions  been  as  delineated  by 
the  defendant  railway  company's  witnesses.  Other  evidence  might  also 
be  referred  to,  but  we  think  it  sufficient  to  say  that  on  all  issues  of  negli- 
gence the  evidence  is  at  least  conflicting,  and  these  issues  having  in  our 
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judgment  been  suiBciently  submitted  to  the  jury,  and  no  reversible  error 
having  been  found  in  the  refusal  of  requested  charges,  or  in  the  intro- 
duction or  rejection  of  the  evidence,  the  verdict  of  the  jury  will  not  be 
disturbed. 

The  foregoing  conclusions  result  in  an  affirmance  of  the  judgment, 
and  it  is  so  ordered. 

Affirmed. 
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D.  D.  Wilcox  v.  J.  C.  League. 

Decided  December  23,  1902. 

Statement  of  Facts— Filing  Too  Late. 

Where  the  term  of  court  at  which  the  case  was  tried  expired  April  2d,  a 
statement  of  facts  filed  June  19th  can  not  be  considered,  and  is  not  aided  by 
an  order  of  court  authorizing  it  to  be  filed  in  vacation  within  ten  days  after 
adjournment.  The  requirement  of  the  law  as  to  filing  is  mandatory,  and  the 
appellate  court  is  without  discretion  in  the  matter. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.^William  H.  Stewart. 

William  T.  Austin,  for  appellant. 

Maco  &  Minor  Stewart,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellee against  a  number  of  defendants  to  partition  a  tract  of  forty  acres 
of  land,  a  part  of  the  Martin  Dunham  survey  in  Galveston  County.  The 
appellant  was  interpleaded  by  two  of  the  original  defendants,  and  an- 
swered, setting  up  claim  to  an  undivided  6  6-10  acres  of  land  involved 
in  the  suit.  The  trial  of  tlie  case  resulted  in  a  judgment  in  favor  of 
appellee  for  the  interest  in  the  land  claimed  by  appellant,  and  a  parti- 
tion was  ordered  in  accordance  with  said  judgment.  None  of  the  other 
defendants  join  in  the  prosecution  of  this  appeal,  nor  are  they  made 
appellees,  their  interest  in  said  land  being  in  no  way  aflfected  by  appel- 
lant's claim.  The  term  of  the  court  below  at  which  the  case  was  tried  ex- 
pired on  the  2d  day  of  April,  1902.  There  appears  in  the  record  a  copy 
of  an  instrument  purporting  to  be  a  '^statement  of  the  proceedings  had 
in  and  facts  proven  upon  the  trial  of  the  above  numbered  and  entitled 
cause,  and  showing  matters  in  controversy  in  said  cause  and  the  issues 
involved  therein  as  between  plaintiff  and  defendant  D.  D.  Wilcox.^' 

This  statement  contains  a  synopsis  of  the  pleadings  and  a  statement 
of  facts  proven  on  the  trial.  It  appears  to  have  been  agreed  to  by  coun- 
sel, and  approved  by  the  trial  judge  on  June  11,  1902,  as  a  correct  state- 
ment of  the  proceedings  and  facts  proven  on  the  trial,  so  far  as  relate  to 
the  issues  between  appellant  and  appellee.  The  record  shows  that  it  was 
filed  in  the  court  below  on  June  19,  1902. 

We  can  not  consider  this  as  a  statement  of  facts  such  as  is  required  by 
the  statute,  and  the  determination  of  the  issues  raised  by  the  several  as- 
signments of  error  presented  in  appellant's  brief  being  dependent  upon 
a  statement  of  facts,  none  of  said  assignments  can  be  sustained.  The 
purported  statement  of  the  facts  proven  on  the  trial,  as  above  shown, 
was  filed  several  months  after  the  adjournment  of  the  term  of  court  at 
which  the  cause  was  tried.  The  statute  contemplates  that  the  statement 
of  facts  shall  be  filed  during  the  term  of  court  at  which  the  case  is  tried, 
Tmless  the  court,  by  an  order  entered  upon  the  record  during  the  term. 
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shall  authorize  such  statement  to  be  mad6  up  and  filed  in  vacation  at 
any  time  not  exceeding  ten  days  after  the  adjournment  of  the  term.  An 
order  granting  ten  days  after  adjournment  in  which  to  file  a  statement 
of  facts  appears  in  the  record,  but  such  order  does  not  legalize  the  state- 
ment found  in  the  record,  because  of  the  length  of  time  intervening  be- 
tween the  adjournment  of  the  court  and  the  filing  of  the  statement. 
There  being  no  authority  for  the  filing  of  this  statement,  it  has  no  place 
in  the  record  and  can  not  be  considered  for  any  purpose.    This  require- 
ment of  the  law  is  mandatory,  and  we  have  no  discretion  in  the  matter. 
Armstrong  v.  Bean,  59  Texas,  492 ;  McGuire  v.  Newbill,  58  Texas,  314 
Lanier  v.  Ferryman,  59  Texas,  104;  Railway  v.  Scott,  58  Texas,  187 
Railway  v.  Moore,  75  Texas,  643 ;  Broussard  v.  Railway,  75  Texas,  702 
White  V.  Parks,  67  Texas,  605. 

The  judgment  of  the  court  below  must  be  aflBrmed,  and  it  is  so  or- 
dered. 

Affirmed. 


Fidelity  and  Casualty  Co.  v.  Smith.  Ill 


Fidelity  and  Casualty  Company  of  New  York  v. 
Morton  J.  Smith. 

Decided  Deoember  24,  1902. 

Acddent  Insarance — ^Intentional  Injury. 

In  suit  on  an  accident  policy,  not  insuring  plaintiff  against  injuries  inten- 
tionally inflicted  by  himself  or  others,  evidence  is  considered  and  held  to  show 
that  plaintiff's  injury  was  intentionally  inflicted,  in  self-defense,  by  one  on 
whom  he  had  made  an  attack,  and  judgment  reversed  and  rendered. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Sam  R.  Scott. 

F.  M.  Etheridge,  for  appellant. 

T,  A.  Blair,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  upon  an  accident  in- 
surance policy.  There  was  a  nonjury  trial,  resulting  in  a  judgment  for 
the  plaintiff  for  $782.15,  and  the  defendant  has  appealed.  The  testi- 
mony embodied  in  the  statement  of  facts  is  as  follows : 

"Plaintiff  put  in  evidence  the  policy  sued  on,  which  corresponds  with 
the  allegations  of  his  petition  with  reference  thereto.  Said  policy  stip- 
ulates that  ^in  case  of  injuries,  fatal  or  otherwise,  intentionally  inflicted 
upon  himself  by  the  assured,  or  by  any  other  person,  ♦  ♦  *  the 
measure  of  the  company's  liability  shall  be  a  sum  equal  to  the  premium 
paid,  same  being  agreed  upon  as  in  full  liquidation  of  all  claims  under 
this  policy.'  It  was  agreed  in  open  court  that  the  amount  of  premium 
paid  for  the  policy  sued  on  was  $37.50,  and  that  prior  to  the  institution 
of  this  suit  the  defendant  tendered  to  the  plaintiff  that  amount,  whioli 
he  declined  to  accept.  It  was  further  agreed  that  the  policy  was  in  full 
force  and  effect  at  the  time  the  plaintiff  was  hurt,  and  that  the  plaintiff 
was  totally  disabled  for  a  period  of  twenty-two  weeks  and  two  days,  and 
that  he  was  partially  disabled  for  a  period  of  twelve  weeks,  and  that  the 
premium  for  the  policy  sued  on  had  been  paid. 

''W.  E.  Best,  a  witness  for  the  plaintiff,  testified  orally  as  follows: 
I  know  about  the  injury  sustained  by  the  plaintiff.  It  happened,  I  be- 
'lieve,  in  April,  1901.  In  December,  1900,  I  was  working  for  Smith 
Bros.,  and  was  laid  off  for  two  months.  Smith  Bros,  were  a  firm  of 
plaintiff  and  his  brother  Sidney  Smith.  Business  was  dull  and  I  laid 
off  for  a  couple  of  months,  and  had  an  offer  of  another  position,  and 
Smith  Bros,  expected  to  give  me  work  again  in  the  spring,  as  soon  as 
business  got  better,  and  rather  than  see  me  take  this  other  position  they 
told  me  they  would  keep  me  on  while  business  was  dull  if  1  would  work 
for  less  salary  than  I  had  been,  which  I  agreed  to  do,  and  worked  on  until 
about  April.  And  so  I  told  Mr.  Sidney  Smith  that  day,  if  it  was  right 
for  him  to  cut  my  salary  down  in  the  winter  time,  it  was  no  more  than 
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right  that  he  should  raise  my  salary  in  the  summer,  on  account  of  being 
longer  hours  and  more  business.  He  told  me  that  he  would  let  me  know, 
and  I  went  on  that  way  a  week  or  so,  and  he  said  that  he  had  decided  to 
get  a  man  for  less  money.  I  said  *A11  right,  I  hope  you  can^ — something 
like  that;  and  I  says,  ^You  haven't  any  fault  to  find  with  my  services, 
have  you?'  and  he  said  *No,  not  exactly.'  He  then  told  me  to  see  the 
plaintiff  about  it,  and  so  one  night  the  plaintiff  ^nd  his  wife  were  in 
the  office,  and  I  walked  to  the  office  where  he  was  and  told  him  I  wanted 
to  see  him,  and  he  came  out  where  I  was>  and  we  sat  down  and  talked 
for  a  while  together,  and  I  told  him  that  I  understood  that  he  was  going 
to  get  a  cheaper  man,  and  he  said,  yes,  he  was;  that  his  brother  Sidney 
was  in  favor  of  keeping  down  expenses.  And  I  said,  ^Sidney  talked 
like  he  had  some  fault  to  find  with  my  services,'  and  the  plaintiff  said, 
*No,  none  at  all.'  I  said,  *Well,  I  don't  think  you  have  treated  me  right, 
as  long  as  I  have  been  at  work  for  you,  and  at  the  salary  I  have,  to  get 
a  man  now  because  you  can  get  a  cheaper  man.'  He  said  it  was  Sidney's 
wish,  and  he  got  angry  at  what  I  said  and  talked  short,  and  both  of  us 
talked  short  to  one  another  and  he  said,  'You  must  not  give  me  any  short 
talk,'  and  one  word  brought  on  another,  and  we  both  raised  up  at  the 
same  time,  and  he  took  his  chair  and  I  raised  up  and  took  the  chair  I 
was  sitting  in  and  held  it  in  front  of  me,  and  he  started  to  raise  his 
chair  like  he  was  going  to  strike  me,  and  I  retreated  with  the  chair  in 
my  hand,  and  he  threw  his  chair  at  me,  and  some  way  in  the  scuffle  he 
struck  himself  or  I  struck  him. 

''Here  the  witness  was  asked  this  question  by  the  plaintiff's  counsel: 
'Q:  Did  you  do  it  intentionally,  or  accidentally?'  To  which  question 
and  the  proposed  answer  defendant  objected,  because  every  man  is  sup- 
posed to  contemplate  the  natural  and  probable  consequences  of  his  act; 
which  objection  was  overruled,  and  the  witness  was  permitted  to  testify : 

"A.  'No,  sir;  I  did  not  do  it  intentionally.  It  was  unintentional 
and  accidental.'  To  which  ruling  of  the  court  the  defendant  duly  ex- 
cepted. 

"Cross-examination :  Yes,  sir ;  I  know  that  I  would  not  have  struck 
the  plaintiff  at  all  if  he  had  not  been  advancing  upon  me  with  a  chair. 
I  didn't  know  whether  the  chair  was  a  deadly  weapon  or  not.  It  was  an 
ordinary  chair  with  which  the  plaintiff  was  advancing  upon  me  in  a 
threatening  attitude.  I  made  no  demonstration  or  threats  of  attack 
upon  the  plaintiff,  and  if  he  had  not  advanced  upon  me  with  that  chair 
there  would  have  been  no  difficulty.  Had  not  the  plaintiff  been  the  ag- 
gressor, there  would  have  been  no  fight.  I  did  not  bring  on  the  difficulty 
in  question.  The  plaintiff  was  the  one  who  made  the  attack,  and  what  I 
was  doing  was  purely  in  self-defense.  I  would  not  have  done  anything 
to  the  plaintiff,  if  he  had  not  done  something  to  me.  We  had  been  good 
friends  up  to  that  time,  and  I  had  been  in  his  service  for  a  long  time, 
and  we  are  friends  now.  The  plaintiff  was  totally  disabled  for  a  long 
time.  The  blow  that  I  inflicted  upon  the  plaintiff  was  in  protecting  my- 
self.   I  was  seated  quietly  when  Mr.  Smith  came  up.    We  were  sitting 
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talking  together.  I  told  him  that  Sidney  told  me  that  he  had  decided 
to  get  a  cheaper  man,  and  he  said  that  Sidney  was  in  favor  of  cutting 
down  expenses.  I  didn^t  ask  him  why  in  the  hell  he  had  fired  me.  I  told 
him  that  Sidney  had  told  me  that  they  had  decided  to  get  a  cheaper  man, 
and  he  said  yes,  that  Sidney  was  in  favor  of  cutting  down  expenses. 
I  then  told  him  that  I  did  not  think  he  had  treated  me  right  by  getting 
a  cheaper  man  as  long  as  I  had  worked  for  him.  He  then  said,  'You 
need  not  talk  short  to  me  about  it' — something  like  that.  I  then  told 
him  that  I  did  not  mean  to  talk  short  to  him  at  all.  I  don't  remember 
every  word  that  was  said.  We  both  raised  up  together  and  he  grabbed 
his  chair,  and  as  I  have  told  you,  he  threw  his  chair.  He  raised  up  and 
threw  his  chair  at  me.  I  didn't  feel  bitter  towards  him  then,  but  I 
didn't  know  how  he  felt  towards  me.  I  do  know  that  he  raised  up  and 
threw  his  chair  at  me.  It  was  an  ordinary  chair,  something  like  the  one 
I  had.  The  chair  the  plaintiff  had  would  have  inflicted  serious  bodily 
injury  upon  me  in  the  hands  of  a  man  of  ordinary  strength  if  I  had 
desisted  from  making  any  defense;  I  thought  so  at  the  time.  I  struck 
the  plaintiff  in  the  scuffle,  and  that  was  all  there  was  to  it.  He  only 
threw  one  chair  at  me.  I  didn't  do  anything  after  that;  he  was  struck 
about  that  time  by  myself*  to  protect  myself.  I  struck  him  to  keep  him 
from  making  any  further  advances  on  me,  and  that  in  self-defense. 
I  was  simply  acting  defensively  all  the  way  through,  and  was  simply 
trying  to  protect  myself  from  his  assault  on  me. 

'Tes,  the  plaintiff  advanced  on  me  with  a  chair  and  I  took  up  a 
chair  to  defend  myself,  and  the  plaintiff  threw  his  chair  at  me ;  and 
he  picked  up  the  chair  the  second  time,  and  about  that  time  I  struck 
him  in  warding  off  the  blow  he  had  aimed  at  me.  It  was  unintentional. 
I  did  not  know  I  had  struck  him  until  it  was  all  over,  it  was  done  so 
quick.  But  I  did  intend  to  do  whatever  was  necessary  to  protect  my- 
self in  the  premises. 

'*The  *  plaintiff,  Morton  J.  Smith,  testified  orally  in  his  own  behalf 
as  follows:  Myself  and  wife  had  been  out  from  2  o'clock  to  a  funeral, 
and  we  drove  in  the  bam  just  about  dark.  Mr.  Best  was  sitting  in  a 
chair  out  there  in  front,  and  he  turned  around  facing  the  back  of  the 
chair.  We  walked  in  there  and  I  sat  down.  My  wife  went  up  and 
looked  in  the  glass  just  a  second,  and  I  heard  Mr.  Best  say,  'Morton, 
I  want  to  speak  to  you.'  I  walked  out  and  came  around  in  front  of  him, 
and  said,  ^Do  you  want  me?'  And  he  said:  '1  want  to  know  why  you 
fellers  want  to  fire  me.'  And  I  said,  'Best,  I  don't  know  of  anyone 
wanting  to  fire  you;'  and  he  said,  'You  know  God-damned  well  you 
fellers  thought  I  tried  to  beat  you  out  of  six  bits  Sunday.'  I  said, 
'Don't  talk  to  me  that  way.'  I  thought  my  wife  would  hear  him  talking 
that  way.  I  grabbed  a  chair  and  started  towards  him,  and  he  threw 
his  chair  up  in  front  of  him,  and  stepped  four  or  ^\e  steps  backward, 
and  I  thought  I  was  not  going  to  catch  him,  and  I  was  a  little  nervous 
and  I  threw  my  chair  at  him,  and  ran  up  at  him,  and  he  came  down 
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with  his  chair  or  struck  my  chair.  I  dropped,  but  I  did  not  know  which 
one  of  the  chairs  hit  me.  I  jumped  up  in  a  minute  and  Best  stood 
there  ii^ith  his  chair  in  his  hand^  and  he  dropped  the  chair  down.  He 
saw  that  I  was  going  to  fall  a  second  time.  He  ran  and  picked  me  up 
and  carried  me  in  to  the  oflSce,  laid  me  down  and  put  ice  on  me,  and 
went  for  a  doctor.  That  was  the  last  I  saw  of  Mr.  Best.  I  had  made 
an  assault  on  him,  and  he  was  defending  himself.  Up  to  that  time 
there  had  been  no  unkind  feelings  between  us.  There  would  not  have 
been  any  trouble  there  if  I  had  not  made  at  him  with  a  chair.  I  am  a  man 
of  determination,  and  I  am  a  little  bit  quick. 

"Here  the  plaintiff  was  asked  this  question:  'Q.  When  you  made 
at  a  man  with  a  chair,  with  your  impulsiveness  and  determination,  do 
you  expect  him  simply  to  lie  down  and  let  you  hit  him  with  a  chair?' 

"A.  'I  don't  allow  no  man  to  lie  down  on  me.  He  might,  if  he 
wants  to,  but  I  would  not  advise  him  to  do  it.  .  Yes,  sir ;  under  those 
circumstances  I  expect  a  fight.  That  is  the  way  I  always  game  myself 
up.  At  the  time  I  picked  up  my  chair  Best  started  backwards,  like 
he  wanted  to  drop  out.  Yes,  sir;  he  retreated  and  I  thought  I  was  not 
going  to  catch  him,  and  I  threw  the  chair  at  him  when  I  saw  him 
retreating.  I  then  picked  up  the  chair  again  and  came  back  at  him, 
and  he  got  my  lick.  I  was  not  expecting  him  to  set  there  and  let  me 
beat  him  into  a  jellyfish.  I  was  going  through  my  own  part;  I  was 
taking  care  of  Morton  Smith.  I  didn't  know  what  he  was  going  to  do. 
It  looked  to  me  like  he  was  going  to  back  out  of  it.  He.  had  retreated 
up  to  the  time  I  threw  my  chair  at  him,  and  it  was  then  that  he  inflicted 
the  injury  upon  me ;  but  I  didn't  know  which  one  of  the  chairs  hit  me, 
as  the  chairs  ran  together.  Whatever  injury  I  sustained  was  the  result 
of  that  blow  that  Best  inflicted  upon  me.' " 

Opinion, — Counsel  for  the  appellant  contends  that  the  undisputed 
testimony  coming  from  the  plaintiff  and  his  witness  Best  shows  that  the 
former  made  an  unprovoked  assault  upon  the  latter,  and  that  the 
injuries  sustained  by  the  plaintiff  were  not  accidental,  but  were  inten- 
tionally inflicted  by  the  witness  Best,  while  defending  himself  against 
the  assault. 

This  contention  must  be  sustained.  The  testimony  clearly  shows  an 
unjustifiable  assault  by  the  plaintiff  upon  the  witness  Best.  It  is  tnie 
that  Best  stated  that  he  did  not  intend  to  injure  the  plaintiff,  and  that 
the  injuries  inflicted  were  accidental,  but  on  cross-examination  he  said: 
"I  struck  the  plaintiff  in  the  scuffle,  and  that  was  all  there  was  to  it. 
He  only  threw  one  chair  at  me.  I  didn't  do  anything  after  that.  He 
was  struck  about  that  time  by  myself  to  protect  myself.  I  struck  him 
to  keep  him  from  making  any  further  advances  on  me,  and  that  in 
self-defense." 

The  language  quoted  shows  that  Best  struck  the  plaintiff  for  the  pur- 
pose of  protecting  himself;  and  while  he  may  not  have  intended  to 
inflict  all  the  injury  that  was  inflicted,  his  striking  the  plaintiff  was 
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by  design  and  not  accidental.  The  plaintiff^s  testimony  corroborates 
that  given  by  Best  as  quoted  above.  The  plaintiff  said:  *'He  had  re- 
treated up  to  the  time  I  threw  my  chair  at  him,  and  I  then  grabbed  the 
chair  the  second  time  and  made  at  him,  and  it  was  then  that  he  inflicted 
the  injury  upon  me;  but  I  don't  know  which  one  of  the  chairs  hit  me, 
as  the  chairs  ran  together.  Whatever  injury  I  sustained  was  the  result* 
of  that  blow  that  Best  inflicted  upon  me." 

We  therefore  hold  that  the  judgment  is  not  supported  by  testimony; 
and  there  being  no  conflict  in  the  evidence,  and  no  probability  of  the 
plaintiff's  making  a  stronger  case  upon  another  trial,  the  judgment  is 
reversed  and  judgment  here  rendered  for  the  plaintiff  for  $37.50,  the 
amount  of  the  premium  paid  bv  him  for  the  policy  sued  on.  And  as  the 
defendant  made  a  tender  of  tnat  amount  before  the  suit  was  filed,  all 
the  costs  in  both  courts  are  taxed  against  the  plaintiff. 

Reversed  and  rendered. 
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T.  J.  Reed  v.  Western  Union  Telegraph  Company. 

Decided  December  24,  1902. 

1. — ^Telegram — ^Diligence  to  Deliver — Charge. 

A  charge  on  the  care  necessary  to  deliver  a  telegram  to  the  addressee  is 
erroneous,  which  relieves  defendant  from  liability  if  it  "searched  for  plaintiff 
and  failing  to  find  him"  took  ordinary  precautions  to  inform  him  of  said  tele- 
gram, since  it  excuses  defendant  from  delivery,  if  seaixh  of  any  character  or  in 
any  place  was  made,  though  it  fell  short  of  ordinary  care. 

2.— Charge — ^Distinct  Grounds  of  Negligence. 

When  plaintiff  relied  on  defendant's  lack  of  care  to  make  prompt  delivery, 
both  of  a  message  to  him  and  ^f  others  sent  by  him  after  its  delayed  delivery, 
it  was  error,  in  charging  separately  on  each  issue,  to  direct  a  verdict  for  de- 
fendant, if  due  care  was  used  to  deliver  the  message  involved  in  it. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  John  M.  Furman. 

J.  B.  Scarborough,  for  appellant. — The  brief  contained  the  following 
assignments  of  error  overruled,  but  not  discussed  by  the  opinion : 

First  assignment  of  error:  The  court  erred  in  excluding  the  testi- 
mony offered  by  plaintiff  on  the  stand  in  his  own  behalf  showing  the 
inquiry  made  by  him  andi  the  result  of  the  inquiry  as  to  the  location  of 
Mr.  Silbaugh  at  time  of  receipt  by  office  of  telegram  to  him  by  plaintiff 
from  Waco. 

Statement :  Silbaugh  was  with  J.  L.  Reed  when,  he  died  and  sent  the 
first  message  alleged  upon — though  sent  in  the  name  of  J.  L.  Reed — 
and  at  the  same  time  wrote  to  appellant  of  his  brother's  condition.  When 
appellant  received  the  message  he  immediately  sent  one  to  his  brother, 
and  receiving  no  reply,  sent  one  to  Silbaugh.  Receiving  no  reply  he  went 
to  El  Reno  and  at  the  office  of  appellee  found  the  message  of  Silbaugh 
undelivered,  went  to  the  boarding  house  where  his  brother  died  and 
there  made  inquiry  for  Silbaugh  and  to  this  testimony  the  objection 
was  sustained.  Silbaugh  was  with  Reed  at  the  boarding  house  when  he 
died.  This  boarding  house  was  in  adjoining  block  to  office  of  defendant. 
Interrogatories  to  both  Silbaugh  and  Rogers,  the  boarding  house  keeper, 
were  returned  unanswered,  as  witnesses  could  not  be  found  and  were 
never  found. 

Second  assignment  of  error:  The  court  erred  in  permitting  defend- 
ant to  put  in  evidence,  over  objection  of  plaintiff,  the  special  contract 
on  reverse  side  of  message  sent  to  T.  J.  Reed  by  J.  L.  Reed  from  El 
Reno,  because  there  was  no  proof  that  J.  L.  Reed  agreed  or  consented 
to  said  conditions  and  no  proof  that  the  paper  offered  was  signed  by 
J.  L.  Reed. 

Statement:  The  defendant  relied  on  the  special  contract  as  to  de- 
livery within  free  delivery  limits.  The  message  delivered  to  plaintiff 
had  no  such  agreement  on  it.  Defendant  offered  a  pa])er  purporting  to 
be  the  original  message  with  J.  L.  Reed's  name  on  it.  No  proof  was 
offered  that  he  signed  the  agreement  or  consented  to  it. 
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Sixth  assignment  of  error:  The  court  erred  in  his  charge  to  the 
jury  in  that  he  held  plaintiff  to  the  burden  of  proving  defendant  did 
not  exercise  ordinary  care  in  delivering  said  messages  shown  by  the 
evidence  to  have  been  received  by  defendant  for  transmission.  Plaintiff 
made  his  prima  facie  case  when  he  proved  the  contract  for  transmission, 
and  the  burden  was  then  on  defendant  to  excuse  the  failure  to  comply 
with  said  contract.    The  charge  on  this  point  was  error. 

Statement:  The  clause  of  the  charge  complained  of  is  as  follows: 
**The  burden  of  the  proof  is  upon  plaintiff  to  show  by  preponderance  of 
evidence  not  only  that  he  sustained  the  injuries  complained  of,  but  that 
the  same  were  the  direct  and  proximate  result  of  the  negligence  on  the 
part  of  the  defendant." 

Seventh  assignment  of  error:  The  undisputed  evidence  being  that 
the  defendant  was  in  possession  of  the  information  as  to  the  death  of 
J.  L.  Reed  and  the  time  he  died,  said  information  being  had  by  the 
agents  of  the  defendant  both  at  Waco  and  El  Reno,  it  became  the  duty 
of  the  company  to  convey  this  information  to  T.  J.  Reed  and  inform 
him  that  the  company  could  not  deliver  the  messages;  both  messages 
called  for  immediate  reply.  It  was  error  in  the  court  not  to  so  instruct 
the  jury. 

Eighth  assignment  of  error:  It  was  error  in  the  court  not  to  set 
aside  the  verdict  of  the  jury  on  motion,  because  the  same  is  not  sup- 
ported by  the  evidence;  the  uncontroverted  evidence  being  that  at  the 
time  the  company  received  the  last  two  messages  for  transmission  it 
knew  J.  L.  Reed  was  dead,  and  there  is  no  proof  at  all  that  there  was 
any  effort  on  the  part  of  the  company  to  deliver  either  the  message  to 
J.  L.  Reed  or  to  A.  L.  Silbaugh  at  El  Reno,  and  the  verdict  of  the  jury 
can  only  be  accounted  for  under  the  first  instruction  complained  of  as 
to  the  charge  of  the  court  not  to  consider  these  matters. 

Oeo.  H.  Fearons,  Clark  &  Bolinger,  and  Abe  Gross,  for  appellee. 

KEY,  Associate  Justice. — Joseph  L.  Reed  died  in  El  Reno,  0.  T., 
on  the  28th  day  of  August,  1901,  leaving  T.  J.  Reed,  his  brother,  sur- 
viving him.  On  the  same  day,  but  prior  to  the  death  of  Joseph  L. 
Iteed,  one  Silbaugh  sent  a  telegram  from  El  Reno,  addressed  to  T.  J. 
Reed  at  Waco,  Texas,  informing  him  of  the  sickness  of  his  brother,  and 
requesting  him  to  come  to  El  Reno.  It  was  signed  Joseph  L.  Reed. 
This  telegram  was  not  delivered  to  T.  J.  Reed  until  the  7th  day  of 
September  following.  Soon  after  receiving  the  message  referred  to, 
T.  J.  Reed  sent  a  telegraphic  message,  addressed  to  his  brother  Joseph  L. 
Reed,  at  El  Reno,  inquiring  about  his  condition,  and  on  the  next  day, 
September  8,  1901,  sent  another  message  of  similar  import  to  Silbaugh. 
On  September  9,  1901,  not  having  heard  anything  further  in  reference 
to  the  condition  of  his  brother,  T.  J.  Reed  went  from  his  home  near 
Waco,  Texas,  to  El  Reno,  Oklahoma,  where  he  ascertained  that  his 
brother  had  died  on  the  28th  day  of  August,  as  stated  above. 
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T.  J.  Eeed  brought  this  action  against  the  telegraph  company  to  re- 
cover damages,  alleging  that  the  company  was  guilty  of  negligence  (1) 
in  failing  to  deliver  the  first  message  within  reasonable  time,  and  (2) 
in  failing  to  deliver  at  El  Reno  the  two  messages  sent  by  him.  There 
was  a  jury  trial,  which  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant, and  the  plaintiff  has  appealed. 

Among  other  matters,  the  court  charged  the  jury  as  follows:  ^^f 
you  find  that  the  said  telegrams  were  sent  as  alleged,  and  that  the  de- 
fendant exercised  such  care  and  diligence  in  delivering  or  attempting 
to  deliver  the  same  as  a  man  of  reasonable  and  ordinary  care  and  pru- 
dence would  have  used  under  the  same  or  similar  circumstances,  then, 
'  if  you  so  find,  you  will  find  for  the  defendant,  and  so  say  by  your  ver- 
dict, and  you  need  not  consider  the  other  matters  stated  herein;  and  in 
this  connection  you  are  charged  that  if  defendant,  through  its  em- 
ployes, upon  the  receipt  of  said  telegram  from  El  Reno,  searched  for 
plaintiff  and,  failing  to  find  him,  then  took  the  usual  and  ordinary 
precautions  that  a  man  of  ordinary  care  would  have  taken  to  inform 
plaintiff  of  said  telegram,  you  will  find  for  the  defendant.'* 

This  instruction  is  complained  of  as  constituting  a  charge  on  the 
weight  of  testimony,  and  the  complaint  is  well  founded.  It  was  the 
duty  of  the  telegraph  company  to  exercise  ordinary  and  reasonable  dili- 
gence to  find  the  plaintiff  and  deliver  the  message  to  him.  Search  may 
have  been  made  at  some  places  and  not  at  others ;  and  a  person  of  ordi- 
nary prudence  and  care  might  have  searched  at  other  places.  And 
therefore  it  was  error  for  the  court  to  assume,  as  it  did  in  the  charge 
quoted,  that  any  character  of  search  would  acquit  the  company  of  neg- 
ligence in  that  respect. 

The  instruction  quoted  is  complained  of  further  upon  the  ground 
that  it  restricted  the  jury  to  a  consideration  of  the  question  of  negli- 
gence in  the  delivery  of  the  message  sent  from  El  Reno  to  the  plaintiff, 
and  excluded  consideration  of  the  negligence  alleged  in  the  failure  to 
deliver  the  two  messages  from  the  plaintiff  to  parties  in  El  Beno.  The 
court  instructed  the  jury  in  its  second  paragraph  in  reference  to  the 
two  messages  sent  by  the  plaintiff,  which  instruction  concludes  with 
this  sentence:  "If  you  find  that  defendant  exercised  ordinary  care 
and  diligence  at  El  Eeno  in  attempting  to  deliver  said  telegrams,  then 
you  will  find  for  the  defendant.*' 

From  this  it  will  be  seen  that  while  the  plaintiff  had  two  theories 
upon  which  he  sought  to  recover,  and  while  they  were  not  necessarily 
dependent  upon  each  other,  yet,  in  submitting  each  issue  to  the  jury, 
the  court  told  them  if  tliey  found  certain  facts  as  to  the  particular 
issue  then  under  consideration  to  "find  €or  the  defendant."  This  was 
not  an  accurate  statement  of  the  law,  and  was  calculated  to  confuse  the 
jury.  For  instance,  on  the  issue  submitted  in  the  charge  quoted  above, 
the  jury  may  have  concluded  that  the  preponderance  of  testimony  was 
with  the  defendant,  but  that  there  was  a  similar  preponderance  in  favor 
of  the  plaintiff  on  the  other  issue  in  reference  to  the  failure  to  deliver 
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the  two  telegramfi  sent  by  the  plaintiff;  yet  the  charge  quoted,  in  effect, 
told  the  jury  that  if  the  evidence  preponderated  in  favor  of  the  defend- 
ant on  the  issue  therein  submitted,  to  return  a  verdict  for  the  defend- 
ant, regardless  of  the  other  questions  in  the  case.  If  to  the  charge 
quoted  had  been  added  the  phrase,  "unless  you  find  for  the  plaintiff 
under  other  paragraphs  of  this  charge,''  or  language  of  similar  import, 
the  several  paragraphs  of  the  charge  would  have  harmonized,  and  the 
jury  could  not  have  been  misled.  But  as  it  was  framed,  there  was  at 
least  apparent  inconsistency  in  the  two  paragraphs  submitting  the  two 
issues  to  the  jury,  and  the  jury  may  have  been  misled  and  confused 
thereby. 

When  a  positive  error  has  crept  into  one  paragraph  of  the  courts 
charge,  it  is  not  corrected  by  another  paragraph,  which  states  the  law 
correctly,  when  the  latter  does  not  expressly  refer  to  and  modify  the 
former.  Railway  v.  Robinson,  73  Texas,  277;  Baker  v.  Ashe,  80 
Texas,  356.     . 

The  assignments  complaining  of  an  instruction  given  by  the  court  in 
response  to  a  question  asked  by  the  jury,  and  the  refusal  of  an  instruc- 
tion on  that  question  requested  by  appellant,  need  not  be  considered, 
as  we  see  no  reason  to  suppose  that  tiie  next  jury  will  propound  the 
same  question. 

The  questions  presented  by  the  other  assignments  have  been  consid- 
ered, and  our  decision  upon  them  is  against  appellant. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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CoNBAD  Letzerich  v.  Frank  Lidiae. 

Decided  October  31,  1902. 
i 
1.— Homestead— Mortgage — Subsequent  Abandonment. 

A  mortgage  or  trust  deed  lien  on  the  homestead  property,  executed  while 
it'  was  being  used  as  a  homestead,  is  utterly  void,  and  is  incapable  of  being 
given  any  force  by  a  subsequent  abandonment  of  the  premises  as  a  homestead. 
Const.,  art.  16,  sec.  50. 

2.— Same— EstoppeL 

The  maker  of  a  deed  of  trust  on  homestead  property  was  not  estopped  by 
his  representations  as  to  the  character  of  the  property,  made  to  the  lender  when 
the  loan  was  applied  for,  from  asserting  hi^  homestead  rights  therein,  where  the 
lender  referred  him  to  his  attorney,  and  the  latter  advised  the  loan  on  his  own 
knowledge  of  the  circumstances  then  attending  the  use  of  the  premises. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before  Hon. 
L.  W.  Moore. 

Robson  &  Duncan,  for  appellant. 

Brown,  Lane  dk  Garwood,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lant against  the  appellee  to  recover  upon  a  promissory  note  for  $500 
and  to  foreclose  a  lien  therefor  upon  a  lot  in  the  town  of  La  Grange. 
The  alleged  lien  was  a  deed  of  trust.  There  was  no  defense  to  a  re- 
covery upon  the  note,  but  in  bar  of  the  foreclosure  of  a  lien  upon  the 
lot  the  appellee  pleaded  that  at  the  time  of  the  execution  of  the  deed  of 
trust  the  lot  was  his  business  homestead  and  that  the  deed  of  trust  was 
therefore  invalid.  His  wife,  Paulina  Lidiak,  intervened  in  the  suit  and 
pleaded  that  she  did  not  join  in  the  deed  of  trust,  and  that  it  was  in- 
valid by  reason  of  the  fact  that  the  lot  was  the  business  homestead. 
The  case  was  tried  with  a  jury  and  resulted  in  a  judgment  for  the  debt 
but  against  the  lien. 

It  appears  from  the  undisputed  facts  that  the  appellee,  Frank  Lidiak, 
is  a  married  man  and  is  the  head  of  a  family,  and  has  been  such  since 
1880.  He  is  a  practical  printer  and  has  been  since  the  year  1879,  and 
for  the  greater  part  of  the  time  since  then  he  has  been  also  the  pub- 
lisher of  a  newspaper.  On  September  1,  1892,  being  indebted  to  the 
appellant  for  that  sum,  the  appellee  executed  his  note  to  him  for  $500, 
payable  one  day  aftfer  date,  and  also  executed  a  deed  of  trust  convey- 
ing the  lot  in  controversy  to  W.  S.  Robson,  as  trustee,  to  secure  the 
payment  of  the  note.  This  suit  was  brought  October  23,  1899,  but  the 
note  had  been  renewed  and  was  not  subject  to  limitation.  The  note 
sued  on  and  the  deed  of  trust  were  given  in  the  place  of  and  to  take 
up  a  note  for  the  same  amount  and  a  deed  of  trust  executed  August  20, 
1887,  by  the  appellee  in  favor  of  one  Valentine  Kadlecek  for  money 
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loaned  by  Kadleoek  to  appellee,  which  the  appellant  took  up  at  the  re- 
quest of  appellee. 

There  is  no  contention  that  the  lot  with  the  brick  house  thereon  sit- 
uated was  not  the  business  homestead  of  the  appellee  as  a  printer  and 
publisher  of  a  newspaper  on  September  1,  1892,  when  the  note  sued  on 
'  and  its  deed  of  trust  were  executed.  It  is  claimed,  however,  that  it  was 
not  the  homestead  at  the  time  of  the  execution  of  the  Kadlecek  note  and 
deed  of  trust,  of  which  the. note  and  deed  of  trust  sued  on  were  a  re- 
newal; or  that  if  the  lot  had  ever  been  the  business  homestead  of  the 
appellee,  it,  either  at  the  time  of  the  execution  of  the  Kadlecek  note  and 
deed  of  trust  or  supsequently  thereto,  had  been  abandoned  as  such,  and 
that  the  Kadlecek  deed  of  trust  was  valid  when  executed,  or  made  valid 
by  a  subsequent  abandonment  of  the  property  as  a  homestead.  It  is 
also  claimed  by  the  appellant  that  the  appellee  is  estopped  to  assert  the 
invalidity  of  the  lien  by  reason  of  representations  made  to  the  appellant 
when  he  obtained  the  loan  from  him.  In  the  year  1890  Kadlecek  de- 
manded of  the  appellee  payment  of  the  note.  The  appellee  being  un- 
able to  pay  the  same,  applied  to  appellant  to  take- it"  up.  He  ^-epresented 
to  the  appellant  that  it  was  a  good  note,  well  secured  by  a  deed  of  trust 
on  his  brick  building  worth  three  times  the  amoimt  af  the  note,  and 
told  him  that  he  was  carrying  on  his  printing  business  m  the  Fink 
building.  The  appellant  told  the  appellee  to  see  his  attorney,  Rosen- 
thal, and  whatever  he  did  would  be  satisfactory  to  appellant.  Appellee 
saw  Rosenthal,  who  advised  the  loan.  Rosenthal  testified  that  Lidiak 
represented  to  him  that  he  had  another  homestead  at  the  time,  or  he 
would  never  have  advised  the  loan  to  him ;  that  at  the  time  of  the  pur- 
chase of  the  note  by  Kadlecek,  Lidiak  had  an  office  in  a  building  called 
the  old  Pink  comer.  He  further  testified,  however,  that  he  relied  on 
Lidiak's  statements  for  the  reason  that  he  himself  knew  of  all  the  cir* 
eumstances  connected  with  his  property,  and  that  he  did  not  then  use 
and  had  not  for  years  prior  to  that  time,  used  the  lot  in  controversy  as 
a  place  of  business.  Letzerich  testified  that  when  Lidiak  requested  him 
to  take  up  the  note  he  told  him  it  was  well  secured  by  the  property  in 
question,  and  said  he  had  a  homestead  elsewhere.  He  said:  "I  told 
him  to  see  Mr.  Rosenthal,  and  if  the  matter  was  as  represented  and  he 
approved  it,  the  matter  will  be  all  right  and  that  he  could  get  the 
money."  Mrs.  Lidiak  was  not  present  at  the  time  of  any  of  these 
conversations. 

In  the  year  1881  Lidiak  built  the  house  on  the  lot  in  controversy. 
He  moved  into  it  as  soon  as  it  was  completed,  and  began  therein  the 
public^tion  of  a  newspaper  and  continued  it  until  the  latter  part  of  the 
year  1884.  In  1884  he  sold  his  newspaper  to  one  Cada,  who  continued 
its  publication  in  the  building,  which  was  rented  to  him  for  that  pur- 
pose by  Lidiak,  but  Lidiak  reserved  a  portion  of  the  building  and  kept 
therein  a  job  press  and  printing  material  and  carried  on  a  job  printing 
business  during  the  years  1884,  1885,  1886,  1887  and  1888.    A  new 
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job  press  was  bought  by  him  in  April,  1887,  and  he  bought  printing 
material  froln  time  to  time  during  these  years  and  did  job  printing. 
But,  as  appeared  from  the  evidence,  the  appellee  took  employment  as  a 
deputy  in  the  oflSce  of  the  county  clerk  from  April  1,  1885,  until  Jan- 
uary 1,  1886,  and  was  constantly  engaged  during  that  time  at  his  duties 
as  deputy  county  clerk  during  the  working  hours  of  the  day.  On  Feb- 
ruary 1,  1886,  he  was  appointed  deputy  internal  revenue  collector,  which 
oflBce  he  held  about  three  years,  and  held  it  at  the  time  he  executed  the 
Kadlecek  deed  of  trust.  His  duties  as  internal  revenue  collector  occu- 
pied about  half  his  time,  and  he  had  a  separate  office  rented  for  occu- 
pation as  such.  But  he  kept  his  job  printing  press  and  material  in  his 
brick  building  and  did  work  therein  as  a  job  printer  during  the  years 
1885,  1886,  1887  and  1888,  having  reserved  room  therefor  when  he 
rented  it.  The  newspaper  moved  out  of  the  building  in  December, 
1888,  and  in  January,  1889,  appellee  moved  his  job  printing  outfit  into 
an  oflSce  in  the  Fink  building  and  rented  out  his  own,  which  was  occu- 
pied as  a  feed  store.  It  was  thus  occupied  for  three  years.  Appellee 
moved  back  into  th^^  building  in  January,  1892,  and  commenced  pub- 
lishing a  newspaper  therein.  At  the  time  that  appellant  advanced  the 
money  and  took  up  the  Kadlecek  note,  appellee  did  not  occupy  the 
building,  but  at  the  time  of  the  execution  of  the  note  and  deed  of  trust 
sued  on  he  occupied  it  as  a  printer  and  publisher  of  a  newspaper. 

We  shall  not  take  up  and  pass  on  the  assignments  of  error  and  dispose 
of  them  as  they  are  presented  in  the  brief  of  appellant,  because  from 
the  undisputed  facts  in  the  case  no  other  judgment  could  have  been 
rendered  than  the  one  that  was  rendered.  Instead  of  submitting  the 
case  to  the  jury  upon  charges  that  have  been  assailed  as  erroneous  by 
the  appellant,  the  court  might  have  directed  a  verdict  in  favor  of  the 
appellee  upon  the  issue  as  to  homestead.  The  fact  that  at  the  date  of 
the  execution  of  the  note  and  deed  of  trust  sued  on  the  lot  in  contro- 
versy was  occupied  by  the  appellee  as  his  business  homestead  is  not  con- 
troverted by  the  appellant,  but  it  is  claimed  by  him  that  the  lien  refers 
back  to  and  takes  effect  as  of  the  date  of  the  deed  of  trust  given  to  secure 
the  Kadlecek  note,  to  wit,  August  20,  1887.  But  on  that  date,  as  we 
have  seen,  the  premises  were  occupied  by  the  appellee  with  his  job 
printing  business.  It  is  undisputed  that  the  appellee  built  upon  the  lot 
and  commenced  occupying  it  as  a  business  homestead  in  1881,  and  the 
question  is,  had  he  abandoned  it  as  such  on  August  20,  1887,  when  the 
Kadlecek  deed  of  trust  was  executed.  There  is  no  evidence  to  show 
that  he  had,  but  on  the  contrary  it  appears  that  he  had  not.  Since  the 
lot  was  the  business  homestead  at  the  time  of  the  execution  of  the  deed 
of  trust,  that  instrument  was  utterly  invalid,  conferred  no  lien,  and 
was  incapable  of  being  given  any  force  by  any  subsequent  abandonment 
of  the  premises  as  a  homestead,  if  in  fact  it  had  been  abandoned.  Const., 
ari:.  16,  sec.  50;  Inge  v.  Cain,  65  Texas,  75;  Hays  v.  Hays,  66  Texas, 
608.    The  facts  do  not  constitute  an  estoppel,  even  if  validity  could  be 
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given  by  estoppel  in  any  event.  When  Letzerich  was  applied  to  for  the 
loan  he  referred  the  appellee  to  his  attorney,  and  the  attorney  advised  it 
upon  his  own  knowledge  of  the  circumstances  attending  appellee's  use 
of  the  premises.  The  evidence  utterly  fails  to  raise  any  issue  of  sub- 
rogation to*  the  lien  of  any  part  of  the  purchase  money  for  the  lot. 
There  being  no  error  in  the  judgment,  it  wiU  be  aflftrmed. 

Afjirmed, 
Writ  of  error  refused. 
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Farmers  and  Merchants  National  Bank  op  Waco  et  al.  v. 
Sallie  a.  Bell^  Executrix,  et  al. 

Decided  December  10,  1902. 

Independent    Ezecntor— Judgment— Execution    Sale— Insolvent    Estate— Injunc- 
tion. 

An  independent  executor  holds  the  estate  for  the  benefit  of  all  the  creditors 
entitled  to  payment  therefrom,  and,  where  the  estate  is  insolvent,  a  creditor, 
by  obtaining  judgment  against  the  executor  and  filing  abstract,  obtains  no  lien 
or  preference  over  the  others,  and  may  be  enjoined  from  making  a  sale  under 
execution  which  would  leave  the  estate  insufficient  to  satisfy  them. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Bell  and  another  sued  the  bank  and  others  to  enjoin  an  execution  sale 
and  obtained  judgment  perpetuating  their  injunction,  from  which  de- 
fendants appealed. 

Davis  &  Cocke  and  8,  E,  Siraiion,  for  appellants. 

Z>.  0.  Kelley,  for  appellees. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit  are 
fairly  stated  in  appellants^  brief  as  follows : 

"This  was  a  suit  for  injunction  instituted  June  27,  1901,  by  appellees 
Sallie  A.  Bell,  independent  executrix  of  the  last  will  and  testament  of 
J.  D.  Bell,  deceased,  and  one  E.  H.  Shimer,  alleging  himself  to  be  a 
creditor  of  said  estate,  against  John  W.  Baker,  sheriff  of  McLennan 
County,  and  appellants.  Farmers  and  Mei:chants  National  Bank  and  J. 
Walter  Cocke,  praying  that  said  sheriff  and  these  appellants  be  re- 
strained from,  proceeding  to  sell  under  execution  certain  real  estate,  be- 
longing to  the  estate  of  J.  D.  Bell,  deceased,  levied  upon  while  in  hands 
of  said  independent  executrix,  and  advertised  for  sale  by  virtue  of  exe- 
cutions issued  upon  judgments  in  favor  of  Farmers  and  Merchants  Na- 
tional Bank  and  J.  Walter  Cocke  against  said  Sallie  A.  Bell,  as  inde- 
pendent executrix,  and  others,  which  judgments  had  been  obtained 
against  her  while  acting  as  such  independent  executrix.  Plaintiffs  al- 
leged that  the  estate  of  J.  D.  Bell  was  hopelessly  insolvent,  and  that  if 
said  execution  sales  were  permitted  to  be  consummated  that  defendants 
(appellants)  would  reap  an  unconscionable  and  illegal  advantage  over 
otlier  creditors  of  the  same  class.  Attached  to  the  petition  was  an  ex- 
hibit setting  forth  assets  valued  at  $97,660,  and  liabilities  amoimting 
to  ^$166,357.50.  Plaintiffs  also  alleged  that  the  property  levied  upon 
by  the  defendants  was  about  the  only  unincumbered  property  belonging 
to  the  estate,  and  that  there  were  claims  for  expenses  superior  in  rank 
to  claims  of  defendants. 

"Defendants  answered,  fully  setting  forth  the  securing  of  their  re- 
spective judgments  against  Sallie  A.  Bell,  independent  executrix  of 
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estate  of  J.  D.  Bell,  deceased,  and  others,  said  judgments  awarding  exe- 
cution against  the  estate  of  J.  D.  Bell  in  hands  of  said  executrix,  also 
alleging  filing  of  abstracts  of  their  judgments  and  levy  upon  certain 
property  and  advertising  same  for  sale,  and  claimed  a  lien  was  fixed 
thereby.  They  also  set  forth  facts  showing  that  there  was  sufficient 
property  belonging  to  the  estate,  besides  that  levied  on,  to  discharge 
all  preferred  claims,  and  prayed  that  injunction  be  dissolved,  or  in  alter- 
native, that  their  debts  be  established  and  held  to  be  a  lien  on  real  estate 
levied  upon,  and  for  general  and  special  relief,  etc. 

"The  court  granted  a  temporary  injunction  June  27,  1901,  as  prayed 
for,  and  thereafter,  while  said  cause  was  awaiting  trial,  D.  A.  Kelley, 
by  leave  of  the  court  made  himself  a  party  plaintiff  herein  as  admin- 
istrator with  will  annexed  of  the  estate  of  J.  D.  Bell,  deceased,  the 
original  plaintiff,  Sallie  A.  Bell,  independent  executrix  of  the  estate  of 
J.  D.  Bell,  deceased,  having  since  the  institution  of  this  suit  resigned 
as  such  executrix,  and  upon  her  application  said  D.  A.  Kelley  having 
been  appointed  and  qualified  as  administrator  thereof  in  her  place. 

"Thereafter,  on  March  22,  1902,  the  cause  was, tried  by  the  court 
without  a  jury,  and  judgment  was  rendered  perpetuating  the  temporary 
injunction  theretofore  granted,  restraining  the  sheriff  and  defendants 
(appellants  herein)  from  selling  under  execution  the  land  levied  on. 
The  court  further  adjudged  that  said  appellants  acquired  no  lien  upon 
the  property  of  the  estate  of  J.  D.  Bell,  deceased,  by  virtue  of  register- 
ing their  judgments  and  by  levy  of  execution  upon  the  property  of  said 
estate,  and  further  adjudged  all  costs  of  suit  against  defendants." 

The  defendants  have  appealed,  and  present  the  case  in  this  court  on 
several  assignments  of  error,  but  our  decision  of  the  one  fundamental 
question  in  favor  of  appellees  is  conclusive  of  the  appeal. 

The  first  proposition  of  law  asserted  by  counsel  for  appellants  is  this : 

"When  a  judgment  is  recovered  against  an  independent  executrix, 
administering  an  estate,  under  a  will  free  from  the  control  of  the 
county  court,  such  as  Sallie  A.  Bell  was,  execution  runs  against  the 
estate  of  the  testator  in  the  hands  of  such  executrix,  that  may  be  sub- 
ject to  such  debt,  without  regard  to  the  condition  of  such  estate,  and 
such  property  may  be  seized  and  sold  as  in  ordinary  cases,  as  appellants 
were  proceeding  to  have  done  in  this  case." 

In  support  of  this  proposition,  they  rely  upon  arts.  1995  and  1996 
of  the  Rev.  Stats.,  the  first  of  which  authorize  a  testator  to  provide  in 
his  will  that  no  other  action  shall  be  had  in  the  probate  court  in  relation 
to  the  settlement  of  his  estate  than  the  probating  and  recording  of  his 
will  and  the  return  of  an  inventory,  appraisement  and  list  of  claims  of 
his  estate;  and  when  that  has  been  done,  article  1996  authorizes  any 
creditor  of  the  estate  to  sue  the  executor,  obtain  judgment  and  have 
execution  issue  "to  run.  against  the  estate  of  the  testator  in  the  hands 
of  the  executor,  that  may  be  subject  to  such  debt;"  with  the  further 
provision  that  such  an  executor  shall  not  be  required  to  answer  in  such 
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suit  until  the  expiration  of  twelve  months  from  the  date  of  the  probate 
of  the  will. 

Coimsel  for  appellees  denies  the  correctness  of  appellants'  proposi- 
tion of  law,  when,'  as  in  this  case,  the  estate  is  insolvent;  his  contention 
being  that  an  independent  executor  holds  the  property  of  the  estate  in 
trust  for  the  benefit  of  all  the  creditors,  and  that  those  who  have  not 
secured  preferences  by  lien,  prior  to  the  death  of  the  testator,  can  not 
secure  the  same  thereafter;  and  we  have  reached  the  conclusion  that 
this  contention  is  correct. 

Art.  1869  of  the  Kev.  Stats,  reads  as  follows :  "When  a  person  dies, 
leaving  a  lawful  will,  all  of  his  estate  devised  or  bequeathed  by  such 
will  shall  vest  immediately  in  the  devisees  or  legatees;  and  all  the  es- 
tate of  such  person,  not  devised  or  bequeathd,  shall  vest  immediately  in 
his  heirs  at  law ;  but  all  of  such  estate,  whether  devised  or  bequeathed  or 
not,  except  such  as  may  be  exempted  by  law  from  the  payment  of 
debts,  shall  still  be  liable  and  subject  in  their  hands  to  the  payment  of 
the  debts  of  such  testator  or  intestate;  and  whenever  a  person  dies  in- 
testate all  of  his  estate  shall  vest  immediately  in  his  heirs  at  law,  but 
with  the  exceptions  aforesaid  shall  still  be  liable  and  subject  in  their 
hands  to  the  payment  of  the  debts  of  the  intestate;  but  upon  the  issu- 
ance of  letters  testamentary  or  of  administration  upon  any  such  estate, 
the  executor  or  administrator  shall  have  the  right  to  the  possession  of 
the  estate  as  it  existed  at  the  death  of  the  testator  or  intestate,  with  the 
exception  aforesaid ;  and  it  shall  be  the  duty  of  such  executor  or  admin- 
istrator to  recover  possession  of  and  hold  such  estate  in  trust  to  be  dis- 
posed of  in  accordance  with  law." 

In  the  well  considered  case  of  Roy  v.  Whitaker,  92  Texas,  346,  it 
was  held  that,  except  in  those  articles  which  relate  to  acts  to  be  done  in 
the  settlement  of  an  estate,  the  term  "excutors,''  as  used  in  our  stat- 
utes, includes  independent  as  well  as  other  executors.  Hence  it  must 
be  held  that  when  the  property  here  involved  passed  into  the  hands  of 
the  executrix  she  received  it  in  trust  for  the  benefit  of  creditors  and 
devisees;  and  as  the  estate  was  insolvent,  could  one  creditor,  by  force 
of  article  1996,  defeat  the  rights  of  other  beneficiaries  in  the  trust  by 
having  the  entire  property  sold  under  execution  and  applied  to  the 
payment  of  his  debt  ? 

We  think  this  question  must  be  answered  in  the  negative.  The  right 
of  a  creditor  under  article  1996  to  have  property,  which  by  article  1869 
is  declared  a  trust  fund,  subjected  to  the  payment  of  his  debt  to  the 
exclusion  of  other  creditors,  is  inconsistent  with  and  subversive  of  the 
rights  of  other  beneficiaries  in  the  trust.  And  when  the  estate  is  in- 
solvent, we  hold  that  article  1996  must  yield,  and  the  judgment  cred- 
itor be  denied  the  right  to  sell  the  property  under  execution  and  apply 
it  to  his  own  debt  to  the  exclusion  jof  other  creditors. 

It  is  provided  by  statute  that  upon  the  dissolution  of  a  private  cor- 
poration, the  president,  directors,  or  managers  shall  be  trustees  of  the 
creditors  and  stockholders  of  such  corporation;  and  it  was  decided  in 
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Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Manufacturing  Co.,  86 
Texas,  143,  that  the.  property  of  such,  corporation,  or  of  an  insolvent 
corporation  that  had  ceased  to  do  business,  was  a  trust  fund  for  the 
benefit  of  stockholders  and  creditors;  and  that  the  corporation  had  no 
power  to  give  preference  to  creditors.  And  in  the  later  case  of  Orr  & 
Lindsey  Shoe  Co.  v.  Thompson,  89  Texas,  501,  it  was  held  that  a 
creditor  can  not  by  garnishment  or  attachment  subject  the  assets  of 
an,  insolvent  corporation  to  his  own  claim  to  the  exclusion  of  other 
creditors.  In  the  course  of  the  opinion,  Mr.  Justice  Brown,  speaking 
for  the  court,  said : 

"The  rights  of  all  creditors  in  the  fund  are  by  law  fixed,  so  soon  as 
the  conditions  arise  out  of  which  the  trust  relation  springs.  After  the 
trust  attaches,  neither  the  corporation  nor  the  trustees  can  by  any  act 
of  theirs  affect  the  rights  of  the  creditors;  and  we  think  that  it  necessa- 
rily follows  that  no  creditor  can,  by  any  act  of  diligence  on  his  part, 
accomplish  that  which  neither  the  corporation  nor  trustees  could  do 
by  agreement  with  him.  In  such  case,  the  trust  attaches  in  favor  of 
creditors  without  acceptance  by  them.  If  one  could  secure  an  advan- 
tage by  garnishment  or  attachment  over  other  creditors,  the  equality  of 
right  created  by  law  would  be  destroyed.  Indeed,  it  would  be  a  re- 
markable proposition  to  say  that  one  by  legal  process  may  appropriate 
to  himself  that  which  belongs  equally  to  him  and  to  others." 

We  think  the  doctrine  announced  and  applied  in  that  case  is  equally 
applicable  to  this.  Statutory  provisions  authorize  the  issuance  of  write 
of  execution,  garnishment  and  attachment  against  corporations,  but 
when,  by  reason  of  insolvency,  the  property  belonging  to  a  particular 
corporation  has  become,  a  trust  fund,  then,  as  Keld  in  the  tase  cited,  the 
provisions  of  the  statutes  which  authorize  the  issuance  of  such  process 
do  not  apply.  And  so  in  this  case,  and  for  the  same  reason,  the  statute 
authorizing  such  process  does  not  apply.  It  is  true,  as  pointed  out  by 
counsel  for  appellants,  that  other  articles  of  the  statute  provide  means 
by  which  creditors  may  protect  themselves  by  compelling  devisees  and 
heirs,  and  under  certain  circumstances,  independent  executors,  to  give 
bond  or  accept  the  alternative  of  a  regular  administration  in  the  pro- 
bate court.  But  the  failure  of  creditors  to  resort  to  those  remedies  does 
not  relieve  the  property  from  the  trust  impressed  upon  it  by  article 
1869.  Todd  v.  Willis,  66  Texas,  707 ;  Callaghan  v.  Grenet,  66  Texas, 
238;  Dv^er  v.  Kalteyer,  68  Texas,  556;  Roy  v.  Whitaker,  92  Texas, 
346;  Swearington  v.  Williams,  67  S.  W.  Eep.,  1061,  28  Texas  Civ. 
App.,  559. 

Our  conclusion  is  that  this  suit  was  properly  brought  by  Mrs.  Bell, 
independent  executrix,  and  thereafter  properly  prosecuted  by  her  suc- 
cessor, the  administrator  de  bonis  non ;  and  the  insolvency  of  the  estat-e 
being  established  by  testimony,  the  court  below  rendered  the  proper 
judgment,  and  that  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Mart  Holton  v.  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company. 

Decided  December  12,  1902. 

1.— Assignment  of  Error— Vaguenesft^Rules  of  Court. 

An  assignment  of  error  complaining  of  several  different  matters  without 
segregating  the  particular  errors  complained  of,  and  which  is  not  followed  by 
a  proposition  and  statement  from  the  lecord  as  required  by  the  rules,  can  not 
be  considered.  Rev.  Stats.,  art.  1018;  Rules  of  Courts  of  Civil  Appeals,  25,  26, 
30,  31. 

8. — Same — Statement. 

Where  an  assignment  alleges  error  in  the  charge  of  the  court,  the  portions 
complained  of  should  be  copied  in  the  statement  following  the  proposition,  with 
reference  made  to  the  pages  of  the  record  on  which  they  may  be  found. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  Wells  Thompson. 

James  Slyfield  and  W.  L.  Davidson,  for  appellant. 

Baker,  Botis,  Baker  &  Loveit  and  C.  G.  Carter,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  to  recover  dam- 
ages for  personal  injuries,  brought  by  the  appellant  against^  the  appellee. 
The  petition  alleges  that  the  injuries  complained  of  were  caused  by  the 
negligent  and  wrongful  acts  of  the  agents  and  employes  of  the  defend- 
ant in  ejecting  plaintiff  from  one  of  defendant's  passenger  trains  upon 
which  he  was  a  lawful  passenger,  at  an  unsafe  and  dangerous  place,  and 
in  misinforming  plaintiff  as  to  the  place  at  which  he  was  put  off  the  train, 
thereby  causing  him  to  fall  into  an  open  pit  and  receive  permanent 
injuries  to  his  person. 

The  defendant  answered  by  a  general  denial  and  a  plea  averring  that 
plaintiff's  injuries  were  directly  caused  by  his  being  in  an  intoxicated 
condition  and  by  his  own  contributory  negligence.  The  trial  in  the 
court  below  by  a  jury  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant, from  which  judgment  this  appeal  is  prosecuted. 

The  first  assignment  of  error  presented  in  appellant's  brief,  with  its  ac- 
companying proposition,  is  as  follows:  "The  court  erred  in  its  charge 
to  the  jury  in  charging  in  substance  that  if  the  conductor  gave  the 
plaintiff  a  reasonable  time  to  find  his  ticket,  then  it  was  his  duty  to  put 
the  plaintiff  off  unless  he  paid  his  fare,  because  no  money  was  ever 
demanded.  The  demand  was  the  ticket  or  get  off  the  train.  The  con- 
ductor has  no  right  to  put  an  unconscious  and  helpless  passenger  or 
trespasser  off  the  train,  and  if  he  does  so  he  must  put  him  off  at  a  safe 
place  and  make  temporary  arrangements  for  his  safety.  The  court  also 
erred  in  submitting  to  the  jury  the  aggravation  of  old  rupture,  because 
neither  the  pleading  or  evidence  showed  that  the  plaintiff  was  suffering 
from  an  old  rupture,  but  the  proof  showed  that  years  before  the  plain- 
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tiff  had  some  kind  of  a  swelling  in  his  groin,  but  that  it  had  entirely 
healed  and  that  the  rupture  was  the  result  of  his  being  put  off  the  train 
in  the  dark  on  the  brink  of  a  pitfall  in  the  shape  of  an  open  cattle  guard 
into  which  he  fell.  The  court  also  erred  in  charging  contributory  neg- 
ligence, because  there  was  no  testimony  justifying  any  such  charge. 
The  court  also  erred  in  instructing  the  jury  that  the  plaintiff  was 
guilty  of  negligence  in  not  giving  the  conductor  his  ticket,  or  in  not 
paying  his  face,  and  if  he  received  the  injuries  after  leaving  the  train 
that  this  was  contributory  negligence  and  he  could  not  recover.  The 
court  further  erred  in  instructing  the  jury  that  if  the  defendant  was 
guilty  of  negligence  in  putting  plaintiff  off  the  train,  but  after  he  was 
put  off  plaintiff  was  guilty  of  any  negligence  he  could  not  recover,  be- 
cause there  was  no  evidence  to  justify  any  such  charge.  The  court  fur- 
ther erred  in  not  preparing  his  charge  to  meet  the  pleadings  and  proof.'* 
This  assignment  is  adopted  as  a  proposition. 

"Second  proposition :  The  court  must  so  frame  his  charge  as  to  ap- 
ply the  law  to  all  the  features  of  the  case  under  the  pleadings  and  the 
evidence.  He  must  charge  on  nothing  that  has  not  been  pleaded  and 
proved.  If  plead  and  not  proven,  or  proven  and  not  plead,  he  must  not 
charge  on  it ;  and  he  must  not  in  his  charge  give  too  much  prominence 
to  any  one  feature  of  the  case.'*    . 

Appellee  objects  to  the  consideration  of  this  assignment  on  the  grounds 
that  it  is  vague  and  uncertain,  and  attempts  to  complain  of  several  dif- 
ferent matters,  without  segregating  the  particular  errors  complained  bf, 
and  is  not  followed  by  a  proposition  and  statement  from  the  record  as 
required  by  the  rules.  The  objections  to  the  assignment  must  be  sus- 
tained. Article  1018  of  the  Revised  Statutes  requires  that  assignments 
of  error  shall  distinctly  specify  the  grounds  on  which  the  appellant  or 
plaintiff  in  error  relies.  The  rules  prescribed  by  the  Supreme  Court 
governing  the  manner  in  which  cases  shall  be  presented  in  the  Courts 
of  Civil  Appeals  require  that  an  assignment  of  error  must  point  out 
that  particular  part  of  the  proceedings  contained  in  the  record  in  which 
the  error  is  complained  of  in  a  particular  manner  so  as  to  identify  it, 
and  that  assignments  which  are  expressed  only  in  general  terms  and  do 
not  specifically  point  out  the  error  complained  of  will  be  considered  a 
waiver  of  errors,  the  same  as  if  no  assignment  had  been  attempted. 
These  rules  further  require  that  each  point  under  each  assignment  of 
error  in  the  brief  shall  be  stated  as  a  proposition,  unless  the  assignment 
itself  may  sufiiciently  disclose  the  point,  and  each  proposition  shall  be 
followed  by  a  brief  statement,  in  substance,  of  such  proceedings  or  parts 
thereof  contained  in  the  record  as  will  be  necessary  and  sufficient  to  ex- 
plain and  support  the  proposition,  with  a  reference  to  the  page  of  the 
record.    Rules  25,  26,  30  and  31  for  Courts  of  Civil  Appeals. 

Under  these  rules  the  assignment  and  proposition  above  set  out  are 
clearly  insufficient  to  entitle  the  assignment  to  any  consideration,  and 
the  errors  attempted  to  be  pointed  out  must  be  considered  as  waived. 

Vol.  31  civil— 9 
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Cannon  v.  Cannon,  66  Texas,  685;  Insurance  Co.  v.  Chowning,  86 
Texas,  654;  Brannin  v.  Dry  Goods  Co.,  30  S.  W.  Rep.,  572;  McCreary 
V.  Robinson,  57  S.  W.  Rep.,  682;  Cooper  v.  Lee,  1  Texas  Civ.  App.,  9. 

The  proposition  under  this  assignment  is  not  followed  by  a  statement 
from  the  record  as  required  by  the  rules.  The  portions  of  the  charge 
complained  of  are  not  copied  in  the  statement  following  the  proposition, 
and  no  reference  is  made  to  the  page  of  the  record  on  which  they  may 
be  found.  Under  the  rules  above  quoted  an  assignment  not  followed 
by  a  sufficient  proposition  and  statement  can  not  be  considered.  Parker 
County  V.  Jackson,  5  Texas  Civ.  App.,  36,  23  S.  W.  Rep.,  924. 

The  fourth,  fifth  and  sixth  assignments  presented  in  appellant's 
brief  are  subject  to  the  same  objections  as  assignment  number  3,  above 
set  out,  and  none  of  them  can  be  considered. 

The  seventh  assignment,  which  assails  the  verdict  of  the  jury  on  the 
ground  of  the  insufficiency  of  the  evidence,  can  not  be  sustained.  There 
is  evidence  in  the  record  to  sustain  the  finding  of  the  jury  that  the  de- 
fendant was  not  guilty  of  negligence  causing  plaintiffs  injuries,  and 
that  said  injuries  were  the  proximate  result  of  plaintiff's  own  negli- 
gence. The  judgment  of  the  court  below  will  be  affirmed,  and  it  is  so 
ordered. 

Afflrmed. 

Writ  of  error  refused. 
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H.  W.  Edwards  et  al.  v.  C.  J.  Anderson  et  al. 

Decided  December  17,  1902. 

1.— Fraud— PnrchAse  from  Insolyent— Charge. 

It  was  proper  to  refuse  an  instruction  that  a  purchase  of  property  for  less 
than  its  value  from  one  who  was  insolvent  was  fraudulent  as  to  his  creditors, 
that  being  evidence,  but  not  fraud  in  law. 

2.— Fraud— Burden  of  Proof— Charge. 

It  was  proper  to  charge  that  the  burden  of  proving  fraud  was  upon  one  at- 
tacking a  sale  of  property  on  that  ground. 

3. — ^Immaterial  Error. 

Errors  in  rulings  on  issues  between  plaintiff  and  an  intervener  who  claimed 
title  as  against  both  plaintiff  and  defendant,  became  immaterial  where  defend- 
ant recovered. 

4.— Lien— Purchaser  Pendente  Lite. 

A  purchaser  of  property  under  foreclosure  of  a  lien  takes  title  as  against 
a  purchaser  under  a  junior  lien,  though  he  bought  pending  the  lat tor's  suit  for 
foreclosure. 

5. — ^Newly  Discovered  Evidence — ^Diligence. 

Due  diligence  must  have  been  exercised  to  ascertain  and  procure  evidence, 
in  order  to  make  its  discovery  after  trial  ground  for  a  new  trial. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Edwards,  the  plaintiff,  and  Mrs.  Kempner,  intervener,  appeal  from 
a  judgment  in  favor  of  Anderson,  the  defendant. 

Davis  &  Cocke,  for  appellant  Edwards. 

U.  N,  Atkinson,  for  appellant  Mrs.  Kempner. 

The  fourth  assignment  of  error  by  Mrs.  Kempner  is  as  follows : 
The  court  erred  in  refusing  to  grant  the  motion  of  intervener  for  a 
new  trial  on  account  of  the  newly  discovered  evidence  of  N.  L.  Davis, 
which  is  shown  by  his  affidavit,  attached  to  said  motion,  and  which 
affidavit  disclosed  that  the  note  sued  on  in  the  name  of  Henry  Dickson 
was  delivered  to  said  Davis  as  an  attorney  at  law  by  R.  H.  Owene, 
who  employed  him  to  bring  said  suit  against  himself  (Owens),  and  that 
he  had  never  seen  said  Dickson,  or  had  any  letters  from  him,  and  that 
these  matters  were  not  communicated  to  II.  N.  Atkinson,  counsel  for 
intervener,  or  to  intervener,  until  after  the  trial  of  this  cause. 

Statement  under  above  proposition:  The  affidavit  of  N.  L.  Davis 
will  be  found  on  page  31  of  the  transcript.  It  shows  that  R.  H.  Owens 
employed  said  N.  L.  Davis  to  bring  a  suit  against  said  Owens  in  the  name 
of  Henry  Dickson  on  the  Hutchenrider  note  to  foreclose  a  lien  on  the 
land  in  controversy.  Said  Davis  further,  stated  that  he  had  never  spoken 
to  Henry  Dickson,  or  had  a  letter  from  him  about  said  matter,  but  said 
vendor's  lien  note  was  handed  to  him  by  Henry  Owens,  and  that  neither 
intervener  nor  her  counsel  were  advised  of  these  facts  until  after  the 
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trial.    It  is  not  deemed  necessary  to  cite  authorities  under  this  propo- 
sition. 

Richard  I.  Munroe  and  J.  R.  Downs,  for  appellee. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
in  which  H.  W.  Edwards  was  plaintiff  and  C.  J.  Anderson,  Henry  Dick- 
son, R.  P.  Dickson,  and  R.  H.  Owens  were  defendants.  Mrs.  Eliza 
Kempner  intervened,  claiming  the  property  as  against  both  plaintiff  and 
defendants.    The  two  Dicksons  and  Owens  filed  disclaimers. 

Anderson  filed  an  answer  contesting  the  claims  asserted  by  the  plain- 
tiff and  the  intervener.  There  was  a  trial,  resulting  in  a  verdict  and 
judgment  for  the  defendant  Anderson,  and  the  plaintiff  and  intervener 
have  appealed. 

The  appellant  Edwards  complains  because  the  trial  court  refused  to 
instruct  the  jury  that  if  Anderson  knew,  or  by  the  exercise  of  reasonable 
diligence  might  have  known,  that  Henry  Dickson,  from  whom  he  pur- 
chased the  property,  was  insolvent  at  the  time  of  such  purchase,  and 
Anderson  paid  less  than  the  value  of  the  property,  the  sale  was  fraudu- 
lent as  to  Edwards,  who  was  a  creditor  of  Henry  Dickson,  and  passed 
no  title  to  Anderson. 

We  hold  that  no  error  was  committed  in  refusing  to  so  instruct  the 
jury.  The  facts  referred  to  were  pertinent  testimony  on  the  question 
of  fraudulent  sale  and  good  or  bad  faith  on  the  part  of  Anderson  as 
purchaser,  but  such  facts  did  not,  as  a  matter  of  law,  render  the  same 
fraudulent,  and  the  court  had  no  right  to  instruct  the  jury  that  they 
did  have  such  effect.  Hadock  v.  Hill,  75  Texas,  193;  Haas  v.  Kraus; 
75  Texas,  107;  Sanger  v.  Colbert,  84  Texas,  668. 

Edwards  also  complains  because  the  court  instructed  the  jury  that  the 
burden  rested  upon  him  to  show  that  the  sale  referred  to  was  fraudulent; 
his  contention  being  that  the  court  should  not  have  instructed  the  jury 
at  all  as  to  the  burden  of  proof.  We  overrule  this  contention,  and  hold 
that  it  was  not  error  to  instruct  the  jury  upon  the  subject  of  the  burden 
of  proof.    Chittim  &  Parr  v.  Martinez,  94  Texas,  141. 

The  intervener's  first  assignment  of  error  relates  to  the  controversy 
between  her  and  the  plaintiff,  but  as  the  jury  found  against  .both  of 
them,  and  in  favor  of  the  defendant,  it  is  immaterial  which  of  them  has 
the  superior  right  against  the  other. 

The  intervener's  second  assignment  of  error  asserts  the  proposition, 
that,  as  the  plaintiff  and  defendant  purchased  the  property  in  contro- 
versy during  the  pendency  of  a  suit  brought  by  the  intervener  against 
R.  H.  Owens  and  R.  P.  Dickson,  they  were  charged  with  notice  of  the 
intervener's  rights,  and  purchased  subject  to  her  lien.  This  question 
arises  on  this  state  of  facts:  It  was  agreed  that  H.  Hutchenrider  was 
common  source  of  title.  Hutchenrider  sold  the  property  to  R.  H.  Owena 
by  deed  dated  April  13,  1896,  and  in  part  payment  therefor,  Owens 
executed  a  vendor's  lien  note  for  $100,  which  note  was  assigned  by 
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Hntchenrider  to  Henry  Dickson.  Henry  Dickson  brought  suit  on  the 
note  reftrred  to,  and  April  3,  1900,  obtained  judgment  for  $132.23, 
under  which  judgment  the  property  in  controversy  was  sold  on  July  3, 
1900,  Henry  Dickson  becoming  the  purchaser.  January  1,  1897,  R.  H. 
Owens  sold  the  property  in  controversy  to  R.  P.  Dickson;  and  on  the 
same  day,  R.  P.  Dickson  executed  two  promissory  notes,  one  for  $500 
and  the  other  for  $1000,  payable  to  the  order  of  R.  H.  Owens,  in  part 
payment  for  the  property  referred  to.  These  two  notes  w^re  assigned 
by  Owens  to  Eliza  Kempner,  the  intervener;  and  on  February  15,  1901, 
she  obtained  judgment  in  the  District  Court  of  McLennan  County,  in 
which  county  the  property  is  situated,  against  Owens  and  R.  P.  Dickson 
for  $1430,  and  a  foreclosure  of  a  vendor's  lien  on  the  property  in  con- 
troversy. On  May  7,  1901,  the  property  was  sold  by  the  sheriff  under 
an  execution  issued  on  the  judgment  referred  to,  and  Mrs.  Kempner 
became  the  purchaser.  On  March  5,  1901,  Henry  Dickson  and  wife  and 
R.  P.  Dickson  and  wife  sold  and  conveyed  the  property  to  the  defendant 
C.  J.  Anderson. 

Prom  this  statement  it  will  be  seen,  that,  while  Mrs.  Kempner  had  a 
lien  on  the  property,  which  she  had  the  right  to  and  did  foreclose,  it 
was  a  junior  lien,  and  subordinate  to  the  lien  created  by  the  note  exe- 
cuted by  Owens  to  Hntchenrider,  which  resulted  in  the  foreclosure  sale 
to  Henry  Dickson,  under  whom  the  defendant  Anderson  holds.  There- 
fore, there  is  no  merit  in  the  intervener's  contention  that  her  title  is 
superior  to  the  title  asserted  by  Anderson. 

The  point  made  by  the  intervener  in  reference  to  the  action  of  the 
court  in  refusing  to  grant  her  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  without  merit.  The  motion  and  afiSdavits  accom- 
panying it  failed  to  show  the  exercise  of  reasonable  diligence  to  procure 
the  testimony  before  trial. 

No  error  has  been  pointed  out  and  the  judgment  will  be  aflBrmed. 

Ajjirmed. 

Writ  of  error  refused. 


134  W.  U.  Telegraph  Co.  v.  Seffel. 

Western  Union  Telegraph  Company  v.  Ed  A.  Seffel, 

Decided  January  7,  1903. 

1.— Telegraph  Company— Mental  Angoiah. 

Evidence  held  to  warrant  a  verdict  for  $1000  against  a  telegraph  company 
for  negligence  in  failing  to  promptly  forward  a  message  calling  a  mother  to  the 
bedside  of  a  sick  child  that  died  before  her  delayed  arrival. 

8.— Same — ^Negligence— Estoppel— Falsehood  by  Agent. 

Where  a  telegraph  company  received  a  message  in  time  to  have  forwarded 
it  before  closing  hours  that  evening,  an  agreement  by  the  sender  that  it  should 
be  sent  next  morning,  induced  by  the  false  statement  of  the  agent  that  it  could 
not  be  sent  that  evening  as  the  office  at  the  point  of  destination  was  already 
closed,  would  not  estop  the  sender  from  recovering  damages  for  the  failure  to 
forward  it  before  the  next  morning. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Norman  0,  Kiilrell  and  Webh  &  Finley,  for  appellant. 

Thomas  0,  Murphy  and  T,  M.  Watlington,  for  appellee. 

NEILL,  Associate  Justice. — This  is  the  third  appeal  in  the  case,  the 
,two  former  being  from  judgments  in  favor  of  the  telegraph  company. 
A  statement  of  the  plaintiff^s  pleadings  is  set  out  in  the  opinion  of  the 
court,  on  a  prior  appeal,  reported  in  65  S.  W.  Rep.,  897,  and  need  not 
be  reiterated. 

The  judgment  now  appealed  from  is  for  $1000  in  favor  of  plaintiff. 

Conclusions  of  Fac^.— "San  .  Antonio,  Texas,  8-22,  1899.— To  Mr. 
Emil  E.  Dietert,  Kerrville :  Send  Mamma  down  by  next  train.  Sophia 
sick.  Ed  A.  Seffel,"  is  the  message  which  it  is  charged  that  appellant 
negligently  failed  to  promptly  deliver,  and  upon  such  negligence  the 
action  for  damages  is  based.  Dietert,  to  whom  it  is  addressed,  is  the 
son-in-law  of  the  appellee;  the  word  "mamma"  in  the  message  means 
appellee's  wife,  Susanna ;  and  "Sophia"  was  their  daughter,  who  was  sick 
in  San  Antonio.  The  message  was  delivered  to  appellant  for  the  pur- 
pose of  having  appellee's  wife,  who  was  in  Kerrville,  attend  the  bedside 
of  her  sick  daughter.  The  meaning  and  purpose  of  the  telegram  was 
made  known  to  appellant's  agent  when  he  received  it  for  transmission. 
It  was  not  transmitted  until  the  next  day  after  its  date,  nor  delivered 
to  Dietert  until  about  10  o'clock  that  morning.  Sophia  died  about  10 
o'clock  on  the  24th  of  August.  There  was  only  one  daily  train  from 
Kerrville  to  San  Antonio,  which  left  the  former  city  at  7  o'clock  a.  m. 
In  consequence  of  the  telegram  not  being  delivered  until  10  o'clock  on 
the  morning  of  tlie  23d,  appellee's  wife  could  not  start  from  Kerrville 
until  7  o'clock  on  the  morning  of  the  next  day,  and  did  not  reach  San 
Antonio  until  after  her  daughter's  death.  On  account  of  her  inability 
to  reach  Sophia  before  her  death,  she  suffered  great  mental  anguish. 
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Had  the  telegram  been  delivered  to  Dietert  on  the  evening  of  the  22d 
of  August,  or  next  morning  in  time  for  Mrs.  SeflEel  to  have  taken  the 
train  for  S^  Antonio,  she  would  have  been  with  her  daughter  before 
she  died. 

These  facts  are  shown  by  the  uncontradicted  evidence,  and  are  prac- 
tically undisputed  by  the  appellant.  The  only  issuable  facts  are  (1) 
whether  the  message  was  received  by  appellant's  agent  at  San  Antonio 
in  time  for  transmission  and  delivery  before  its  oflBce  was  closed,  or 
before  the  lapse  of  the  usual  time  for  closing  it,  in  Kerrville,  which  was 
7  o'clock  p.  m.;  and  (2)  if  it  were  not  received  within  that  time,  whether 
appellant's  agent  when  he  took  the  telegram,  promised  to  transmit  and 
deliver  it  next  morning  in  time  for  Mrs.  Seflel  to  take  the  7  o'clock 
train  for  San  Antonio.  We  have  concluded  from  a  careful  consideration 
of  the  testimony  that  it  is  reasonably  sufficient  to  support  an  affirmative 
finding  of  the  jury  on  either  or  both  of  these  issues.  We  conclude,  there- 
fore, that  the  appellant  was  guilty  of  negligence  in  not  transmitting 
and  delivering  the  message  with  reasonable  dispatch,  and  that  such 
negligence  was  the  proximate  cause  of  the  mental  anguish  and  suffering 
of  appellee's  wife,  by  which  he  has  sustained  damages  in  the  amount 
assessed  by  the  jury. 

Conclusions  of  Law. — The  appellant  insists,  as  it  did  on  a  prior  ap- 
peal, that  appellee's  evidence  shows  that  the  message  was  received  under 
a  special  contract^to  send  it  next  morning,  and  excludes  any  issue  as  to 
its  duty  in  sending  it  the  evening  it  was  handed  to  appellant's  agent  for 
transmission.  The  evidence  as  to  the  facts  and  circumstances  attending 
appellant's  receipt  of  the  message  was  substantially  the  same  upon  the 
trial  which  culminated  in  the  judgment  before  us  as  it  was  on  the  one 
resulting  in  the  judgment  reviewed  by  us  on  a  former  appeal.  Seffel 
V.  W.  U.  Tel.  Co.,  65  S.  W.  Rep.,  897.  We  then  held,  after  reciting 
such  evidence,  upon  assignments  raising  the  same  point  now  insisted 
upon,  "if  it  was  received  in  time  to  have  enat)led  defendant  to  get  it  to 
Kerrville  before  7  o'clock  that  evening  by  exercising  reasonable  diligence 
defendant  would  not  be  allowed  to  say  that  plaintiff  waived  this,  or  was 
estopped  by  agreeing  that  it  might  be  sent  next  morning,  if  such  agree- 
ment was  evidenced  by  the  clerk's  statement  that  it  was  impossible  to 
^nd  the  message  that  evening,  on  account  of  the  office  at  Kerrville 
being  closed,  when  such  was  not  the  fact.  Under  these  circumstances, 
notwithstanding  what  was  said  about  sending  it  next  morning,  defendant 
would  have  been  obliged  to  send  it  that  evening,  if  it  reasonably  could 
have  done  so."  In  view  of  this  holding  the  trial  court,  upon  the  very 
facts  and  circumstances  upon  which  it  was  predicated,  submitted  in  ite 
charge  the  two  issuable  facts  recited  in  the  foregoing  conclusions,  and 
authorized  a  verdict  for  plaintiff  upon  the  finding  of  either  by  the  jury 
in  the  affirmative.  We  see  no  reason  for  changing  our  ruling  on  this 
question,  but  still  think  it  the  law  applicable  to  the  facts  and  circum- 
stances attending  the  transaction.    Therefore,  in  our  judgment,  the  court 
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did  not  err  in  submitting  by  its  charge  both  issues^  and  authorizing  a 
verdict  for  appellee  upon  an  affirmative  finding  of  either. 

When  the  charge  of  the  court  is  read,  considered  and  construed  as  a 
whole,  it  will  be  found  to  be  an  accurate,  clear  and  concise  enunciation 
of  the  law  applicable  to  every  phase  of  the  case  made  by  the  pleadings 
and  evidence,  and  not  obnoxious  to  the  objections  urged  against  it  in 
any  of  appellant's  assignments  of  error. 

We  have  carefully  examined  and  considered  every  one  of  appellant's 
assignments  of  error,  and  have  concluded  that  none  is  well  taken. 
The  judgment  is  therefore  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Fitzgerald  Moor  v.  Sarah  P.  Moor. 

Decided  January  7,  1903. 

1.— Hea  Adjudicata— Partition--Commiiiiit7  Estate. 

Where  there  was  a  suit  for  partition  of  the  community  estate  between  the 
husband  and  wife  after  their  di voice,  and  the  judgment  of  partition  therein  gave 
to  each  party  an  undivided  half  of  the  estate,  and  determined  for  what  sum 
the  community  was  liable,  such  judgment  was  conclusive  as  to  any  claim  of  the 
husband  against  the  community  existing  and  known  to  exist  at  the  time  the 
judgment  was  rendered,  and  whether  or  not  it  was  adjudicated  in  the  partition 
suit. 
2. — Same — Maintenance  of  Child— Expense. 

Where  the  husband  voluntarily  expended  money  for  the  maintenance  and 
education  of  a  minor  daughter  after  the  decree  of  divorce,  he  could  not  charge 
the  expenditure  against  the  wife's  half  of  the  community  estate,  and  a  subse- 
quent decree  of  partition  of  the  community  estate  was  res  judicata  of  his  right 
to  reimbursement  for  such  expenses  out  of  the  wife's  half. 

8.— Same— Pasrment  of  Taxes. 

Where  such  partition  judgment  decreed  that  each  party  should  recover  of 
the  other  one-half  of  the  community  property;  that  the  taxes  for' a  certain  year 
were  a  community  debt  for  which  the  estate  was  liable,  that  the  half  interest 
allotted  to  each  party  should  be  liable  for  one -half  of  the  debt;  and  that  each 
party  should  have  a  Hen  on  the  other's  interest  for  reimbursement  of  any  pay- 
ment in  excess  of  such  charge,  such  judgment  was  res  judicata  of  the  husband's 
rights,  on  paying  the  taxes,  to  charge  them  against  the  wife's  interest. 

4. — Same — ^Interest. 

The  husband  was  not  entitled  to  charge  interest  on  community  debts  and 
taxes  paid  by  him  against  the  wife's  half  of  the  estate,  where  the  evidence 
showed  that  she  had  paid  the  half  of  the  community  debts  charged  to  her,  and 
he  had  not  paid  his  half. 

5. — Same — ^Rents. 

The  decree  of  partition  having  adjudged  that  all  rents  of  the  community 
estate  collected  by  either  party  after  its  date  and  before  final  partition  should  be 
a  part  of  the  community,  such  amount  was  involved  in  the  partition,  and  the  final 
decree  having  charged  a  certain  sum  received  by  the  husband  for  rents  after  the 
order  for  partition  and  before  the  final  judgment,  the  judgment  was  res  adjudi- 
cata  as  to  such  rents. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Patterson  &  Buckler,  for  appellant. 

Falvey  &  Davis,  for  appellee. 

JAMES,  Chief  Justice. — ^The  present  ease  is  the  offspring  of  a  pre- 
vious litigation  between  the  same  parties,  which  was  finally  determined, 
as  will  appear  from  appeals  in  Moor  v.  Moor,  reported  in  24  Texas  Civ. 
App.,  150,  63  S.  W.  Rep.,  347. 

The  plaintiff,  Fitzgerald  Moor,  has  brought  this  suit  in  reference  to 
items  of  charge  in  his  favor  against  the  former  community  estate  of 
himself  and  defendant,  which  items  he  alleges  accrued  after  February 
16, 1900,  the  date  of  the  decree  of  partition,  and  before  the  final  decree. 
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It  appears  he  endeavored  to  have  Buch  items  allowed  or  credited  in  the 
proceedings  for  final  partition,  but  the  court  refused  to  do  so,  and 
therefore  he  claims  there  has  been  no  adjudication  between  the  parties 
as  to  such  items,  which  consist  of  $832.27,  interest  paid  for  by  plaintifiE 
on  community  debts  between  February  1  and  December  1,  1900;  also 
$667.80,  amount  paid  by  plaintiff  for  education,  support  and  mante- 
nance  of  their  minor  daughter  between  said  dates;  $1213.02  taxes 
paid  on  community  property  between  said  dates;  and  $9135.73,  cash 
paid  out  by  plaintiff  in  the  care,  management,  repair  and  improvement 
of  the  community  estate  between  said  dates.  In  addition  to  these  four 
items  plaintiff  sets  up  a  claim  for  $36,000  as  the  amount  or  value  of  his 
separate  property, — cattle  owned  by  him  at  the  date  of  the  marriage 
from  which  the  community  estate  was  derived, — ^this  being  asserted  as 
a  charge  on  the  community  estate.  The  prayer  was  "for  judgment  for 
the  several  matters,  sums  with  legal  interest,  and  for  judgment  estab- 
lishing an  equitable  lien  on  said  property  in  respect  to  said  amounts.'' 

The  defendant  pleaded  general  denial,  and  pleaded  the  judgment  in 
the  former  suit  as  a  former  adjudication  between  the  parties  of  all 
matters  herein  involved.  The  court  appears  to  have  given  judgment 
sustaining  the  plea  of  res  adjudicata  as  to  all  the  items  upon  a  hearing 
of  testimony  on  the  entire  case.  It  seems  to  us  that  the  judgment,  that 
plaintiff  take  nothing  by  his  suit,  was  the  proper  judgment  on  the  facts 
developed. 

We  will  consider  first  the  claim  of  $36,000.  Appellant  insists  that 
this  was  not  a  matter  involved  in  the  pleadings  in  the  former  proceed- 
ing; and  hence  does  not  fall  within  what  was  adjudicated,  or  what  the 
court  had  authority  to  adjudicate  in  that  case.  We  observe  that  plain- 
tiff's right  to  be  reimbursed  for  this  sum  out  of  the  community,  was 
by  appellant  presented  and  urged  on  the  trial  of  that  cause,  and  that 
in  the  motion  for  new  trial  the  judgment  was  objected  to  because  the 
claim  was  not  admitted,  and  the  matter  assigned  here  as  error  on  the 
appeal  taken  from  the  judgment,  and  the  question  passed  on  and  de- 
cided against  him  on  such  appeal.  24  Texas  Civil  Appeals,  on  pages 
156,  157.  We  presume  the  matter  was  also  urged  before  the  Supreme 
Court  on  the  application  made  for  a  writ  of  error,  which  was  denied. 
But  it  is  unnecessary  to  investigate  the  record  to  ascertain  how  this 
issue  stood  in  that  case  on  the  pleadings,  because  we  think  in'^the  suit 
for  partition  of  the  common  property  which  that  proceeding  certainly 
was,  this  character  of  claim  should  and  must  have  been  asserted,  and 
the  decree  of  partition  is  conclusive  of  it,  whether  set  up  or  not.  Wil- 
son V.  Sanger,  68  N.  Y.  Supp.,  124;  EUwood  v.  Behmen,  100  Ind.,  504; 
Caperton  v.  Hall,  83  Ala.,  171;  Jordon  v.  Von  Epps,  85  N.  Y.,  427; 
Nichols  V.  Dibrell,  61  Texas,  539.  The  adjudication  made  was  that 
each  party  was  entitled  to  an  undivided  half  of  the  property  as  against 
the  other,  and  it  was  also  determined  for  what  sums  the  community  was 
liable.  When  the  wife  asked  for  partition,  alleging  herself  to  be  en- 
titled to  an  undivided  half  of  the  property,  and  prayed  that  one-half 
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be  adjudged  and  set  apart  to  her>  Moor  was  called  upon  to  make  all  his 
defenses  against  such  adjudication  and  relief,  in  whole  or  in  part.  For 
either  party  to  continue  to  hold  claims  against  the  other  in  reference 
to  the  common  property— claims  known  at  the  time  to  exist,  and  enter- 
ing into  and  affecting  the  very  matter  in  controversy — would  be  incon- 
sistent with  what  was  there  determined. 

The  item  of  $667.80,  that  was  expended  by  plaintiff  for  maintenance 
and  education  of  a  minor  daughter,  was  an  expenditure  voluntarily 
made  by  plaintiff  after  the  divorce,  and  he  would  have  no  right  to  look 
to  his  wife,  or  her  interest  in  the  property,  for  any  of  it.  It  was  ex- 
pended after  the  decree  of  partition  which  fixed  the  rights  of  the  parties 
with  reference  to  the  property,  and  which  adjudicated  and  defined  what 
debts  might  be  paid  by  one  for  which  the  interest  of  the  other  would 
be  subject,  and  this  character  of  expenditure  was  not  contemplated 
nor  provided  for  in  such  decree.  Besides,  as  hereinafter  shown,  this 
item,  along  with  all  the  others  now  set  up,  was  asserted  and  decided 
against  plaintiff  in  the  final  proceedings  in  the  partition  suit. 

In  reference  to  the  item  of  taxes  paid  by  plaintiff,  $1213.02,  this  sum 
was  the  taxes  on  the  property  for  the  year  1899.  In  the  decree  of  par- 
tition of  February  16,  1900,  the  taxes  of  1899  (stated  in  the  decree  to 
be  $1200)  were  adjudged  a  community  debt  owed  by  the  parties,  for 
which  the  estate  was  liable.  The  aggregate  of  the  community  debts 
enumerated  in  this  decree,  which  in  terms  included  this  $1200,  amounted 
to  $30,450,  and  it  was  decreed  that  each  party  recover  of  the  other  one- 
half  of  the  property;  that  the  half  interest  allotted  to  each  should  be 
liable  for  one-half  of  said  debts,  and  each  should  have  a  lien  on  the 
portion  of  the  other  to  reimburse  him  or  her  for  any  sum  he  or  she 
might  pay  over  and  above  one-half  of  said  sum.  The  undisputed  evi- 
dence is  that  plaintiff  has  not  paid  his  half  of  said  debts,  although  Mrs. 
Moor  paid  her  half  of  same.  Under  these  circumstances  the  matter 
has  been  adjudicated  by  the  decree  of  partition,  and  the  plaintiff  does 
not  appear  to  have  any  claim  against  defendant  or  her  interest  by  rea- 
son of  said  taxes  under  the  terms  of  the  decree  which  dealt  with  the 
very  subject. 

As  to  the  item  of  $832.27  interest  paid  by  plaintiff  on  community 
debts:  Interest  accruing  on  the  community  debts  mentioned  in  the 
decree  is  not  in  terms  expressed  in  the  decree,  but  it  seems  to  us  that 
as  debts  legally  bear  interest,  such  matter  was  contemplated  and  in- 
volved in  the  provisions  entitling  each  party  to  reimbursement  for  the 
excess  over  one-half  paid  of  such  debts.  If  this  view  be  correct,  then 
this  item  is  not  shown  to  be  properly  chargeable  to  defendant,  or 
against  her  interest  in  the  property,  for  the  same  reasons  that  are  given 
in  connection  with  the  item  of  taxes  for  1899. 

The  uncontradicted  evidence  shows  that  Mrs.  Moor  has  herself  paid 
out  as  interest  on  the  community  debts  the  sum  of  $1213.02  in  addition 
to  her  half  of  the  debts,  and  all  that  plaintiff  has  paid  out,  including 
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this  item  of  interest^  does  not  equal  the  half  of  the  debts  he  was  ad- 
judged to  pay. 

The  decree  of  partition,  as  we  have  already  stated,  adjudicated  what 
debts  the  community  was  subject  to;  it  in  terms  included  the  item  of 
taxes  for  1899,  and  we  think  by  its  proper  construction  it  would  include 
also  interest  on  such  community  debts,  though  this  was  not  in  terms 
expressed.  If  this  is  so,  then  the  matter  of  interest,  as  well  as  the 
matter  of  taxes  for  1899,  was  adjudicated  in  that  decree,  and  plaintiflf 
by  virtue  of  its  provisions  would  have  a  right  to  contribution  for  in- 
terest paid  by  him,  in  the  event  he  paid  more  than  one-half  of  the  debts 
inclusive  of  such  interest,  and  then  with  respect  to  the  excess  only. 
The  facts  show  that  his  right  to  such  relief  has  not  arisen.  If,  how- 
ever, such  interest  was  not  affected  by  the  provisions  of  the  decree,  then 
plaintiff's  remedy  in  regard  to  it  would  exist  independent  of  the  decree, 
if  at  all,  and  in  this  view  of  the  law,  the  facts  do  not  show  plaintiff 
entitled  at  this  time  to  any  relief  from  Mrs.  Moor's  share  of  the  prop- 
erty with  reference  to  the  interest  paid  by  him,  for  the  reason  that  the 
undisputed  evidence  is  that  she  has  herself  paid  such  character  of  in- 
debtedness in  a  greater  amount  than  he  has. 

The  remaining  item  is  that  for  $9135.73  which  plaintiff  paid  out  of 
rents  collected  by  him  in  making  improvement  of  the  commimity  prop- 
erty in  the  interim  between  the  decree  of  partition  and  the  final  par- 
tition. 

We  think  this  matter  was  adjudicated  in  that  proceeding.  The  de- 
cree of  partition  of  February  16,  1900,  adjudicated  that  "all  rents  col- 
lected by  either  party  after  that  date,  up  to  the  time  when  the  final  par- 
tition should  be  made  imder  it,  be  and  the  same  shall  be  a  part  of  the 
common  or  community  property  of  said  parties  as  hereinafter  provided," 
and  this  as  well  as  all  the  other  community  was  ordered  to  be  divided. 
It  therefore  can  not  be  said  that  these  rents  which  plaintiffs  collected 
after  said  decree  were  not  dealt  with  by  the  decree  and  included  in  the 
property  decreed  to  be  partitioned.  When  the  commissioners'  report 
came  to  be  acted  upon,  plaintiff  Moor  filed  exceptions  and  cross-action 
thereto,  contending  that  the  report  was  unjust  and  inequitable  in  charg- 
ing him  with  $9186.35  as  rents  received,  because  all  the  rents  received 
by  him  he  had  used  in  improving  the  property  in  block  38  in  El  Paso, 
which  the  report  allotted  to  Mrs.  Moor;  and  because  said  rents  were 
further  used  by  him  in  paying  interest,  and  the  expenses  of  the  daugh- 
ter, that  the  commissioners  were  without  jurisdiction  or  authority  to 
make  disposition  of  said  rents,  or  to  charge  him  with  same. 

It  also  appears  that  the  matters  affecting  said  commissioners'  report 
were  submitted  to  a  jury,  and  they  returned  a  verdict  that  the  report 
of  the  commissioners  be  sustained.  It  further  appears  that  plaintiff 
requested  certain  charges,  based  upon  what  he  contended  was  undis- 
puted evidence,  which  charges  would  have  instructed  the  jury  to  not 
approve  the  report  in  so  far  as  it  charged  him  with  said  rents  used  by 
him  in  paying  said  taxes  and  interest,  maintenance  of  the  daughter, 
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and  repairs  on  the  property.  These  charges  were  refused,  and  on  the 
appeal  from  the  judgment  entered  upon  the  report  and  verdict,  plain- 
tiff assigned  these  very  matters  as  error,  and  this  court  held  that  there 
was  no  error  in  charging  him  with  these  rents,  for  the  reason,  as  stated 
in  the  opinion:  "After  the  decree  of  partition  was  rendered,  the  ap- 
pellant could  not  contract  debts  and  make  them  a  charge  upon  the 
community  property,  nor  use  the  proceeds  of  community  rents  in  the 
.payment  of  debts  voluntarily  contracted  by  him  after  the  rendition  of 
said  decree/'    63  S.  W.  Rep.,  352. 

We  conclude  that  the  right  of  the  parties  to  have  the  rents,  collected 
after  the  original  decree,  partitioned  between  them  was  fixed  by  that 
decree,  and  the  court  imdoubtedly  had  the  power,  if  plaintiff  collected 
such  rents,  to  charge  them  to  him  in  the  final  partition,  or  make  any 
other  ruling  in  regard  thereto,  and  the  propriety  of  charging  him  or  not 
charging  him  therewith  under  the  facts  then  existing  was  heard  and 
determined,  whether  properly  or  improperly  makes  no  difference  now, 
and  as  to  such  item  the  plea  of  res  adjudicata  was  correctly  sustained. 

We  think  the  judgment  rendered  by  the  District  Court  is  the  correct 
one  on  the  evidence  introduced. 

Affltmed, 

Writ  of  error  refused. 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 
a.  i.  mortson. 

Decided  January  7,  1903. 

l.—Personal  Injuries— Evidence— Mortality  Tables. 

Life  tables  are  admissible  in  evidence  in  cases  of  personal  injuries  that  are 
permanent  in  character. 

2. — ^Negligence — ^Railroads — Charge. 

A  charge  that  it  is  the  duty  of  a  railway  company  to  use  ordinary  care  to 
see  that  its  tracks  and  sidings  are  not  in  such  close  proximity  to  other  struc- 
tiures  as  to  unnecessarily  endanger  its  employes,  engaged  in  the  discharge  of 
their  duties  on  trains  passing  by,  was  not  objectionable  as  inferentially  telling 
the  jury  that  such  proximity  of  structures  would  be  negligence. 

3.— Master  and  Servant — Duty  of  Inspection— Railroads. 

Where  a  railroad  switchman  is  unfamiliar  with  the  locality  where  he  is  at 
work,  he  owes  no  duty  of  inspection  of  the  premises,  and  it  is  the  company's 
duty  to  exercise  ordinary  care  to.  see  that  the  premises  are  safe,  and  to  give 
him  notice  of  the  proximity  of  dangerous  structures  where  he  has  no  experience 
or  acquaintance  with  the  premises.    See  charge  held  correct. 

4. — Same — Contributory  Negligence — ^Railroad  Switchman. 

Where  plaintiff,  a  railroad  switchman,  at  the  time  he  was  struck  by  a  pro- 
jecting warehouse  shed,  was  standing  on  a  ladder  on  the  side  of  a  car  looking 
in  an  opposite  direction  for  signals  from  the  conductor,  which  it  was  his  duty 
to  repeat  to  the  engineer,  and  the  work  he  was  then  doing  was  the  first  in 
which  he  had  been  engaged  at  that  place,  and  his  position  was  the  proper  one 
for  the  performance  of  such  duties,  he  was  not  guilty  of  contributory  negli- 
gence. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before 
Hon.  J.  M.  Goggin. 

Baker,  Botts,  Baker  £  Lovett  and  Beall  &  Kemp,  for  appellant. 

Falvey  &  Davis,  for  appellee. 

JAMES,  Chief  Justice. — The  action  is  to  recover  for  personal  in- 
jury, plaintiff,  Mortson,  alleging  he  was  a  switchman  in  defendants 
yards  in  El  Paso;  that  he  was  sent  out  as  brakeman,  and  while  so  en- 
gaged on  one  of  its  freight  trains  at  Marathon,  which  was  being  switched 
on  a  side  track,  he  was  holding  on  to  a  ladder  in  the  prosecution  of  his 
business,  when  the  train  was  carried  by  a  structure  and  building  in  the 
nature  of  a  warehouse  or  shed,  which  stood  so  near  the  track  that,  en- 
gaged as  he  was,  it  came  in  contact  with  him,  and  knocked  him  from  his 
position,  causing  his  injury.  Plaintiff  alleged  that  he  did  not  know 
the  structure  was  there,  nor  was  he  notified  of  the  danger  by  defendant, 
and  it  was  negligence  on  the  part  of  defendant  to  permit  it  to  be  there, 
and  in  not  notifying  him  of  the  danger.  Defendant  pleaded  the  general 
issue ;  that  the  risk  was  one  incident  to  plain tiff^s  employment ;  that  the 
danger  was  obvious,  and  therefore  an  assumed  risk;  and  contributory 
negligence.  Verdict  was  for  plaintiff  for  $5333.  As  conclusions  of  fact 
we  find,  in  view  of  the  verdict  for  plaintiff,  that  plaintiff  while  engaged 
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in  his  work  standing  on  the  ladder  on  the  side  of  a  car,  was  struck  by 
defendant's  warehouse  which  stood  in  dangerous  proximity  to  the  train ; 
that  plaintiff  did  not  know  of  its  dangerous  proximity;  that  defendant 
was  negligent  in  respect  to  the  danger  involved  in  having  the  warehouse 
so  near  its  track,  and  this  was  the  proximate  cause  of  plaintiff's  injury ; 
that  plaintiff  did  not  know  of  the  danger. 

Opinion, — We  do  not  sustain  the  first  assignment  of  error,  because 
there  was  testimony  that  plaintiff's  injuries  were  permanent,  and  there- 
fore life  tables  were  admissible.  The  second  assignment  is  that  the  court 
erred  in  the  fifth  paragraph  of  the  charge,  "it  is  the  duty  of  a  railway 
company  to  use  ordinary  care  to  see  that  its  tracks  and  sidings  are  not 
in  such  close  proximity  to  other  structures  as  to  unnecessarily  endanger 
its  servants  and  employes  who  may  be  engaged  in  the  discharge  of  their 
duties  upon  trains  or  cars  passing  along  such  tracks  or  sidings,"  because 
this  is  not  a  statutory  duty  and  the  instruction  inferentially  told  the 
jury  what  particular  facts  would  constitute  negligence.  The  point  is 
clearly  not  well  taken.  This  charge  did  not  tell  the  jury  that  such 
proximity  of  structures  to  the  track  would  be  negligence,  but  that  failure 
to  use  ordinary  care  in  that  respect  would  be. 

The  third  assignment  complains  of  the  sixth  and  seventh  clauses  of 
the  charge,  because,  first,  it  instructed  that  particular  facts  constituted 
negligence.  This  objection  is  made  under  the  same  circumstances  as 
that  made  to  the  fifth  clause  of  the  charge,  and  must  meet  with  the 
same  fate;  and  second,  because  "where  the  party  is  of  mature  age  and 
an  experienced  employe,  the  duty  does  not  rest  upon  the  master  to 
instruct  and  notify  him  of  the  patent  and  obvious  positions  of  structures 
about  which  he  may  be  called  on  to  work.  It  is  his  duty  to  look  out  for 
them."  It  appears  that  this  house  was  3  feet  11 V^  inches  from  the 
south  rail  of  the  track.  The  car  projected  out  from  this  rail  about  two 
feet,  and  a  little  further,  and  the  ladder  projected  still  further  from 
two  to  three  inches,  and  plaintiff's  body  of  course  extended  out  further. 
This  was  plaintiff's  first  work  done  at  that  place,  and  he  had  no  acquaint- 
ance with  the  locality.  This  train  had  passed  this  structure  twice  in 
switching  before  it  passed  the  third  time  when  plaintiff  was  struck 
against  it.  The  first  two  times  it  passed,  plaintiff  was  engaged  on  other 
parts  of  the  train,  and  did  not  observe  its  dangerous  position  with  refer- 
ence to  the  train.  The  accident  occurred  in  daytime;  plaintiff  says  he 
had  seen  the  house,  but  did  not  know  its  position,  and  had  not  been 
warned  about  its  nearness  to  the  track ;  he  was  bu^y  watching  for  signals, 
as  was  his  duty,  when  he  was  struck.  The  two  clauses  complained  of 
told  the  jury  in  substance  that,  if  they  found  from  the  evidence  that  the 
track  on  which  the  car  was  moving  was  so  near  the  warehouse  that  there 
was  not  sufficient  space  between  it  and  the  car  for  plaintiff  to  pass  with 
safety,  and  that  the  track  was  dangerously  near  the  warehouse,  and  that 
defendant  knew  these  facts  or  by  the  exercise  of  ordinary  care  could 
have  known  them,  and  that  defendant  failed  to  notify  plaintiff  of  such 
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proximity,  and  that,  if  the  maintenance  of  said  track  in  such  position 
and  such  proximity,  and  such  failure  to  notify  plaintiff  under  all  the 
surrounding  facts  and  circumstances  was  negligence  on  the  part  of 
defendant,  and  that  such  negligence,  if  any,  was  the  proximate  cause  of 
plaintiflf^s  injury,  then  the  jury  should  find  for  plaintiff,  unless  they 
found  that  plaintiff  assumed  the  risk.  These  clauses  must  be  viewed  in 
connection  with  the  eighth  on  assumed  risk,  whereby  the  jury  was  in- 
structed to  find  for  defendant,  if  they  found  from  the  evidence  "that 
the  car  was  too  close  to  the  warehouse,  and  that  its  close  proximity 
thereto  and  the  danger  thereof  was  known  to  the  plaintiff,  or  that  the 
proximity  of  said  track  to  said  warehouse  was  apparent,  and  the  danger 
to  plaintiff  open  and  obvious,  and  that  the  position  of  said  track  and 
said  warehouse  in  reference  to  each  other  was  seen  by  the  plaintiff,  be- 
fore hi^  injury,  in  time  to  have  avoided  the  same,  then  you  are  instrucieo 
that  plaintiff  assumed  the  risk  of  such  injury,  and  if  you  so  believe, 
your  verdict  will  be  for  the  defendant." 

The  paragraphs  six  and  seven,  complained  of,  did  not  tell  the  jury 
that  it  was  the  duty  of  defendant  to  notify  plaintiff  of  the  facts  con- 
stituting the  danger.  It  left  them  to  determine  from  all  the  facts 
whether  or  not  the  failure  to  do  so  was  negligence.  In  order  for  the 
clause  to  be  pronounced  erroneous,  it  would  have  to  be  held  that  under 
the  facts  and  circumstances,  as  a  matter  of  law,  no  duty  devolved  on 
defendants  to  warn  plaintiff  with  respect  to  such  dangerous  situation. 
The  evidence  showed  that  plaintiff  was  unfamiliar  with  the  locality. 
He  owed  no  duty  of  inspection  of  defendant's  premises.  On  the  con- 
trary, it  was  the  duty  of  defendant  to  him  to  exercise  ordinary  care  to 
see  that  the  premises  where  its  servants  were  put  to  work  were  safe ;  and 
if  dangerous  premises  existed,  of  which  it  knew,  or  would  have  known 
by  the  exercise  of  ordinary  care,  and  it  persisted  in  maintaining  it,  it 
certainly  would  be  its  duty  under  such  circumstances  to  warn  its  servants 
engaged  there  who  had  had  no  experience  or  acquaintance  with  the 
premises.  Railway  v.  Darby,  28  Texas  Civ.  App.,  413,  67  S.  W.  Rep., 
447;  Railway  v.  McLean,  80  Texas,  85,  15  S.  W.  Rep.,  790;  Railway  v. 
White,  76  Texas,  102.  -  The  trial  court  by  said  charges  left  all  these  ques- 
tions, viz.,  the  dangerous  proximity,  the  exercise  of  ordinary  care  by 
defendant  in  discovering  it,  and  the  question  of  negligence  in  not  warn- 
ing plaintiff  under  the  circumstances,  to  the  jury,  and  excluded  the  right 
of  plaintiff  to  recover  at  all  if  he  knew  of  the  danger,  or  it  was  open  and 
obvious.    Defendant  has  no  reason  to  complain  of  these  charges. 

The  fourth  assignment  complains  of  the  failure  of  the  court  to  sub- 
mit the  issue  of  contributory  negligence,  and  the  fifth  complains  of  the 
refusal  of  a  charge  which  was  presented,  as  appellant  contends,  to  cover 
that  issue,  as  follows:  "If  you  believe  that  the  plaintiff  accepted  em- 
ployment from  the  defendant  as  a  brakeman,  and  that  on  the  day  of  his 
injury,  while  engaged  as  such  brakeman  at  the  town  or  station  of  Mara- 
thon, he  had  a  fair  opportunity  of  observing  the  kind  and  location  of  the 
structure  which  occasioned  his  injury,  and  that  the  said  structure  and 
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ite  location  were  open  and  obvious  to  the  plaintiff's  view;  and  if  you 
further  believe  that  he  failed  to  use  ordinary  care  to  discover  and  see 
the  kind  and  location  of  such  structure ;  or  if  you  believe  that,  knowing 
the  kind  and  location^  he  failed  to  use  such  care  as  a  man  of  ordinary 
prudence,  situated  as  he  was  at  the  time,  would  have  used  to  avoid  con- 
tact with,  and  injury  by,  said  structure,  and  that  in  consequence  of  his 
failure  to  use  such  ordinary  care  he  was  injured,  your  verdict  should  be 
for  the  defendant,  notwithstanding  you  may  also  believe  that  the  de- 
fendant was  guilty  of  negligence."  This  charge  was  correctly  refused, 
because  it  proceeded  upon  the  false  theory  that  the  servant  was  required 
to  examine  and  inquire  into  the  condition  of  defendant's  premises  with 
reference  to  his  safety  while  prosecuting  his  work,  the  reverse  being 
the  rule.  There  was,  we  think,  no  evidence  of  contributory  negligence. 
That  this  particular  switching  was  the  first  work  in  which  plaintiff 
was  engaged  at  that  place  is  undisputed.  He  testified :  ''I  was  stand- 
ing on  the  first  round  of  the  ladder  on  the  side  of  the  car,  holding  on 
with  my  hands  above  me,  and  looking  back  to  see  what  signals  the  con- 
ductor might  give,  in  order  to  repeat  them  to  the  engineer,  and  was 
attending  to  my  business.  My  position  on  the  ladder  was  pretty  nearly 
erect,  holding  on  with  my  hands  above  me,  and  my  head  turned  to  one 
side  looking  back,  or  in  the  opposite  direction  from  the  way  we  were 
going.  My  head  was  in  that  position  in  order  that  I  could  look  more 
around  the  car,  and  was  further  out  from  the  ladder  for  that  reason 
than  my  body  in  order  to  reach  the  conductor,  and  it  was  necessary 
in  the  discharge  of  my  duties  to  be  in  that  place  and  in  that  position 
at  the  time  I  was  struck  by  my  head  coming  in  contact  with  the  corner 
of  the  house, — ^my  head  just  striking  enough  to  miss  the  rest  of  my 
body.'*  This  shows  that  plaintiff  was  at  a  proper  place  doing  his  work, 
and  his  body  in  the  proper  and  customary  position  when  he  was  struck. 
There  was  no  testimony  contradicting  this.  The  facts  show  a  case  of  pre- 
existing and  continued  danger,  involving  negligence  of  the  defendant 
in  its  maintenance,  without  evidence  of  negligent  conduct  on  the  part 
of  plaintiff,  and  in  such  a  case  the  only  bar  to  his  recovery  would  be 
that  he  knew  of  the  danger,  or  in  the  prosecution  of  his  work  must 
necessarily  have  known  of  it. 

By  the  sixth  assignment  it  is  claimed  that  a  new  trial  should  have 
been  granted:  First.  Because  the  undisputed  evidence  was  that  the 
danger  was  known  to  plaintiff,  and  that  the  verdict  was  contrary  to 
^  said  paragraph  eight  of  the  charge  and  the  first  requested  instruction 
which  was  given,  both  on  the  subject  of  assumed  risk.  This  contention 
is  disposed  of  by  the  conclusions  of  f  act>  and  by  what  has  been  already 
said  in  this  opinion.  Second.  Because  the  verdict  is  excessive  in 
amount.    This  we  find  not  to  be  the  case. 

The  judgment  is  i&rmed. 

Affirmed. 

Writ  of  error  refused. 
Vol  31  civil— 10 
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San  A^ktonio  Traction  Company  v.  Henrietta  Court. 

Decided  January  7,  1903. 

1.— Street  Railroads    Negligence— Injury  to  Child. 

Evidence  held  sufficient  to  warrant  a  finding  that  a  street  car  motunnan 
was  negligent  in  failing  to  see  a  child  that  ran  upon  and  obliquely  along  the 
track  twelve  feet  in  front  of  his  car  while  it  was  moving  slowly,  or  that  he 
was  negligent  in  failing  to  stop  the  car. 

2.— Same— Pleading  and  Charge. 

A  charge  that  if  the  motorman  failed  to  use  ordinary  care  to  discover  the 
child  on  the  track,  or  was  negligent  in  failing  to  stop  the  car  in  time  to  avoid 
the  injury  after  having  discovered  her  on  the  track,  plaintiff  was  entitled  to 
recover,  was  warranted  by  pleadings  which  alleged  that  the  motorman  did  not 
look  in  the  direction  that  the  car  was  going,  but  looked  in  an  opposite  direc- 
tion, and  that  he  well  knew  that  the  child  was  on  the  track  in  front  of  the  car, 
and  her  dangerous  and  hazardous  position. 

8^ — Same — ^Evidence—Variance. 

Plaintiff's  petition  alleged  that  an  injury  resulting  from  the  child  being 
struck  by  a  street  car  occurred  at  the  crossing  of  a  particular  street,  and  the 
evidence  showed  that  the  child  was  injured  at  a  point  perhaps  forty  feet  from 
such  street.  There  was  no  obje<!tion  interposed  to  the  evidence,  and  defendant 
made  no  claim  of  surprise.    Held,  that  tiiere  was  no  material  variance. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. 

ff .  B.  Salliway  and  J.  R.  Norton,  for  appellee. 

FLY,  Associate  Justice. — ^Appellee,  a  minor,  through  her  father, 
Henry  Court,  instituted  this  suit  to  recover  damages  inflicted  upon  her 
by  a  street  car  belonging  to  appellant,  and  obtained  a  judgment  for 
$1000.  It  was  alleged  that  the  car  was  being  run  at  a  reckless  rate  of 
speed,  and  that  the  gong  was  not  sounded  on  crossing  St.  Mary's  street, 
and  that  the  motorman  negligently  failed  to  look  ahead  for  persons  on 
the  track,  but  looked  in  another  direction,  and  thereby  failed  to  dis- 
cover the  dangerous  position  of  the  child.  The  evidence  discloses  that 
the  car  was  rimning  slowly;  that  the  child  walked  from  the  direction 
the  car  was  coming,  obliquely  on  the  track,  about  twelve  feet  ahead  of 
the  car;  that  persons  shouted  to  the  motorman,  and  he  looked  towards 
them.  There  was  evidence  to  the  effect  that  the  motorman  was  talking 
to  another  employe  just  before  the  child  was  hurt.  At  the  time  or  just 
before  the  child  was  struck  the  motorman  was  looking  towards  people 
who  were  shouting  on  the  sidewalk.  One  witness  testified  that  the 
shouting  came  from  the  street,  and  the  motorman  was  putting  on  the 
brake  just  before  the  car  stopped.  We  find  that  the  jury  was  justified  in 
finding  either  that  the  motorman  negligently  failed  to  discover  the  child 
on  or  near  the  track  in  time  to  stop  the  car,  or  that  he  saw  the  child  in 
time,  but  negligently  failed  to  stop  the  car.  The  child  was  only  four 
years  of  age,  and  was  damaged  in  the  sum  found  by  the  jury. 
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Among  the  appliances  of  modem  civilization  there  is  none  perhaps 
that  is  attended  with  more  constant  danger  to  life  and  limb  than  the 
operation  of  street  surface  railroads  in  cities  and  towns  by  means  of 
electricity.  Operating,  as  they  do,  in  the  busiest  and  most  frequented 
localities,  propelled  by  a  subtle  and  powerful  agency,  at  a  higher  rate 
of  speed  tiian  other  vehicles  allowed  upon  streets  and  thoroughfares, 
it  has  been  found  necessary  to  require  of  their  operators  a  high  degree 
of  care  and  caution  in  their  conduct  towards  pedestrians  and  those  using 
other  and  diflEerent  kinds  of  vehicles.  Having  in  view  the  danger  to 
human  life  in  the  operation  of  such  cars,  it  is  uniformly  held  that  it 
is  the  duty  of  motormen  in  crowded  city  streets  to  be  on  ttie  lookout, 
and  to  employ  all  reasonable  means  to  avoid  accidents,  and  to  recognize 
and  respect  the  equal  rights  of  others  to  the  use  of  the  streets.  Railway 
V.  Hewitt,  67  Texas,  473,  3  S.  W.  Rep.,  705,  60  Am.  Rep.,  32;  Railway 
V.  Mechler,  87  Texas,  6^8,  30  S.  W.  Rep.,  899 ;  Railway  v.  Renken,  15 
Texas  Civ.  App.,  229,  38  S.  W.  Rep.^  829;  Railway  v.  Thompson  (Texas 
Civ.  App.),  47  S.  W.  Rep.,  1038. 

The  requirement  of  care,  as  above  stated,  applies  to  all  adults  or 
infants;  but  in  the  case  of  the  latter  of  tender  years,  who  have  not 
reached  the  years  of  discretion,  a  higher  degree  of  care  is  demanded 
when  discovered  in  a  position  of  probable  danger.  The  same  degree 
of  care  towards  such  an  infant  as  would  be  required  towards  an  adult 
would  not  be  a  defense  to  a  charge  of  negligence,  but  would,  as  has  been 
said,  amount  to  what  is  termed  "gross  negligence.^'  The  employe  of 
the  carrier  can,  when  he  sees  an  adult  approaching  its  track,  usually 
indulge  in  the  presumption  that  he  is  sane  and  will  not  place  himself 
in  a  position  of  danger;  but  not  so  in  the  case  of  a  child,  who  has  not 
reached  the  years  of  discretion.  No  presumption  can  be  indulged  in 
in  regard  to  such  a  child,  but  the  carrier  must  govern  its  actions  with  a 
view  to  the  unreasoning  conduct  usually  evinced  by  that  class  of  persons. 
Railway  v.  Hewitt,  above  cited;  Evansich  v.  Railway,  57  Texas,  126; 
Cook  v.  Navigation  Co.,  76  Texas,  353,  13  S.  W.  Rep.,  475,  18  Am.  St. 
Rep,  52;  Telegraph  Co.  v.  Hoffman,  80  Texas,  420, 15  S.  W.  Rep.,  1048, 
26  Am.  St.  Rep.,  759. 

In  the  case  of  Railway  v.  Mechler,  87  Texas,  628,  30  S.  W.  Rep.,  899, 
it  is  said:  **When  it  is  known  that  a  young  child  is  approaching  the 
track  with  the  apparent  intention  of  crossing  it  in  front  of  a  moving 
car,  or  if  it  be  discovered  upon  the  track,  the  highest  degree  of  diligence 
must  be  exercised  to  prevent  injuring  it.'*  And  when  so  discovered  the 
sounding  of  gongs  or  ringing  of  bells  would  be  no  ground  of  defense, 
because  to  the  child  without  discretion  they  would  be  meaningless,  and 
nothing  short  of  the  greatest  effort  to  stop  the  car  and  avert  the  danger 
would  free  the  street  car  company  from  negligence. 

It  is  the  duty  of  street  surface  railway  companies  in  cities  and  towns 
to  keep  a  careful  lookout  for  persons  or  vehicles,  not  only  on  the  track, 
but  those  appearing  likely  to  enter  upon  the  track  in  proximity  to  the 
cars.     Ordinarily  railway  companies  have  exclusive  right  to  use  their 
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tracks,  except  at  crossings,  and  they  may  act  on  the  presumption  that 
their  tracks  will  be  clear,  and  yet  even  in  their  case  the  duty  to  keep 
watch  on  their  tracks  in  front  of  moving  trains  is  laid  upon  them. 
Street  railways  have  the  same  right  on  the  streets  as  the  general  public 
has,  and  no  greater,  and  they  must  act  with  a  view  to  the  right  of  the 
public,  and  the  duty  rests  upon  them  to  see  that  their  tracks  are  clear. 
In  the  Hewitfease  it  is  said:  "It  may  be  assumed,  as  matter  of  law, 
that  it  is  the  duty  of  a  street  railway  company  to  know  that  the  track 
in  advance  of  its  car  is  clear,  and  that  it  will  be  liable  for  any  injury 
resulting  from  the  want  of  this  knowledge,  unless  its  liability  is  defeated 
by  the  contributory  negligence  of  the  injured  person,  or  unless  it  appears 
that  the  person  went  upon  its  track  at  a  place  so  near  the  approaching 
car  that  the  driver,  by  the  exercise  of  care,  could  not  avoid  the  injury 
after  the  person  was  seen  or  might  have  been  seen." 

If  the  child  was  seen,  or  could  have  been  seen  by  the  exercise  of  care, 
approaching  the  track  with  the  apparent  intention  of  getting  on  the 
track,  or  if  it  was  seen  or  should  have  been  seen  on  the  track  and  every 
effort  was  not  used  to  prevent  the  injury,  the  company  is  liable.  If  the 
child  was  seen  before  or  after  getting  on  the  track  the  street  railway 
company  will  be  held  to  a  higher  degree  of  care  than  in  the  case  of  an 
adult;  for,  while  there  was  no  proof  as  to  the  discretion  of  the  child, 
it  will  be  held,  as  a  matter  of  law,  that  an  infant  of  four  years  of  age 
is  lacking  in  that  discretion  which  would  warn  it  of  the  dangerous 
position  occupied  by  it.  As  said  by  the  court  in  the  Cook-Navigation 
Company  case,  above  cited :  ^^n  regard  to  a  child  of  very  tender  years, 
it  would  be  the  duty  of  the  court  to  declare  that  it  could  not  be  held  in 
any  maimer  accountable  for  its  conduct."  In  case  of  crime,  in  this 
State,  it  is  arbitrarily  declared  that  a  child  under  the  age  of  nine  years 
can  not  be  convicted;  and,  while  this  applies  to  criminal  cases  alone,  it 
would  not,  in  the  absence  of  proof,  be  a  violent  presumption  that  a  child 
under  nine  has  not  sufficient  discretion  to  be  guilty  of  contributory 
negligence. 

Under  the  facts  in  this  case,  the  motorman  must  have  seen  the  child 
approaching  the  track,  and  when  it  got  on  the  track,  with  the  car  run- 
ning at  the  slow  speed  it  was,  it  is  clear  that  by  the  use  of  ordinary 
care  the  car  could  have  been  stopped  and  the  injury  averted.  If  the 
motorman  was  engaged  in  conversation,  or  was  looking  to  the  sidewalks 
and  away  from  the  car  track,  and  did  not  see  the  child  approaching  or 
on  the  track,  he  was  derelict  in  his  duty,  and  guilty  of  negligence  which 
will  be  imputed  to  his  master,  and  render  it  liable  for  the  injuries  in- 
flicted upon  the  child.  It  is  inconceivable  that  the  motorman  did  not 
see  the  child  as  it  approached  the  track,  or  when  it  got  thereon,  if  he 
was  attending  to  his  duty.  It  is  a  significant  fact  that  he  was  not  placed 
on  the  stand  nor  was  his  absence  accounted  for.  Under  the  evidence 
the  jury  was  justified  in  concluding  either  that  the  motorman  saw  the 
child  both  before  and  after  it  reached  the  track,  and  that  he  did  not 
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use  proper  efforts  to  prevent  injury  to  the  child,  or  that  he  was  negli- 
gent in  not  keeping  a  watch  on  the  track  in  advance  of  the  car. 

It  is  claimed  in  the  second  assignment  of  error  that  the^  court  erred 
in  charging  the  jury  that  liability  would  attach  to  appellant  if  the  jury 
found  "that  the  raotorman,  in  charge  of  said  car,  failed  to  use  ordinary 
care  to  discover  Henrietta  Court  upon  its  track,  or  that  said  motorman 
was  guilty  of  negligence  in  failing  to  stop  said  car  in  time  to  avoid 
inj.ury  to  said  Henrietta  Court,  should  you  find  she  was  injured,  after 
having  discovered  her  upon  the  track."  The  ground  of  objection  is 
that  there  was  neither  pleading  nor  evidence  in  the  case  raising  such 
issue. 

It  was  alleged  that  the  motorman  did  not  look  in  the  direction  the 
car  was  going,  but  in  the  opposite  direction,  and  that  he  "well  knew  that 
plaintiff  was  upon  the  track  in  front  of  said  car,  and  well  knew  plain- 
.tiff^s  dangerous  and  hazardous  position."  These  allegations  were  a 
sufficient  basis  for  the  charge,  and,  as  we  have  seen,  the  allegations  were 
supported  by  the  evidence. 

The  judgment  is  aflBrmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

FLY,  Associate  Justice. — ^The  pleadings  form  a  sufficient  basis  for 
the  evidence  introduced.  There  was  no  objection  interposed  to  the 
evidence,  and  appellant  did  not  claim  surprise  at  the  evidence  showing 
that  the  child  was  injured  at  a  point  perhaps  forty  feet  from  St.  Mary's 
street  when  the  petition  alleged  that  it  occurred  at  the  crossing.  If 
appellant  was  misled  by  the  allegations  in  the  petition  as  to  where  the 
child  was  hurt,  it  should  have  asked  the  court  to  allow  it  to  withdraw  its 
announcement  and  continue  the  case.  Brown  v.  Sullivan,  71  Texas, 
470.  There  was  in  fact  no  material  variance  between  the  allegations 
and  proof.  One  witness  located  the  accident  about  forty  feet  from  St. 
Mary's  street.  Another  said  he  got  on  the  car  about  the  middle  of 
St.  Mary's  street,  and  that  the  car  was  stopped  about  thirty-five  feet 
from  where  he  got  on.  The  car  was  not  stopped  until  after  the  child 
had  been  injured.  The  gist  of  the  action  was  negligently  running  over 
an  infant  on  the  streets  of  a  city. 

It  is  contended  that  the  facts  do  not  indicate  that  the  car  was  moving 
slowly  at  the  time  the  child  was  struck.  One  witness  swore:  "The 
car  was  going  very  slow,  about  as  fast  as  a  man  could  walk ;  just  then 
4;he  car  struck  the  child."  Another  witness  swore :  "The  car  was  not 
going  fast;  it  was  running  at  an  ordinary  speed.  I  wasn't  paying  any 
attention  to  the  speed  of  the  car."  Another  witness  swore  that  he  got 
on  the  car  just  across  St.  Mary's  street  from  where  the  child  was  in- 
jured and  stated:  "When  I  got  in  and  went  to  my  seat  the  car  was 
going  very  slow."  These  were  the  only  witnesses  as  to  the  speed  of  the 
car,  and  it  is  apparent  that  this  court  is  justified'  in  finding  that  the 
car  was  moving  slowly  when  the  child  was  struck. 
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The  evidence  is  sufficient  to  establish  that  if  any  care  had  been  exer- 
cised by  the  motorman  he  would  have  seen  the  child  before  it  got  on 
the  track,  and  that  even  after  it  got  on  the  track,  about,  twelve  feet 
ahead  of  the  car,  it  could  with  proper  diligence  have  been  stopped  be- 
fore it  struck  the  child.  This  is  not  a  case  of  a  child  springing  sud- 
denly on  the  track  in  front  of  a  moving  car,  but  is  one  in  which  the 
child  moved  along  the  track  and  then  went  obliquely  on  it  about  twelve 
feet  from  the  car.  The  evidence  tends  to  show  that  the  motorman  was 
not  looking  along  the  street,  where  he  should  have  looked,  but  was  either 
absorbed  in  a  conversation  or  looking  towards  the  sidewalk. 

There  is  no  merit  in  the  motion  for  rehearing,  and  it  is  overruled. 

Overruled, 

Writ  of  error  refused. 
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B.  A.  T.  Wicks-Nease  et  al.  v.  .John  H.  James,  Executor,  et  al. 

Decided  January  7»  1903. 

1.— Attorney  Fees— Notes  Collected  Throush  Probate  Court—Presentment  and 
Rejection  of  Claim — Limitation. 
Before  the  maturity  of  a  note  calling  for  attorney  fees,  if  collected  by 
judicial  proceedings,  the  maker  died,  and  plaintiff,  the  holder  of  the  note,  em- 
ployed an  agent  who  was  not  an  attorney  to  present  the  note  against  the  maker's 
estate.  Such  presentment  was  made  before  the  maturity  of  the  note,  and  the 
amount  due,  with  interest,  was  allowed.  The  claim  on  the  note  not  having 
been  paid  when  the  note  matured,  plaintiff  employed  attorneys  who  procured 
an  order  of  the  probate  court  for  the  sale  of  property  of  the  estate  to  pay  the 
note,  after  which  they  presented  a  claim  for  attorney's  fees,  which  was  not 
allowed  by  the  executor.  The  affidavit  to  the  original  claim  by  the  agent 
stated  that  "the  claim  represented  by  said  note  and  deed  of  trust,  was  just." 
Held  that  this  was  broad  enough  to  embrace  the  whole  debt,  including  the  at- 
torney fees,  and  the  allowance  of  only  the  principal  and  interest  was  equivalent 
to  a  rejection  of  the  attorney  fees,  and  claim  therefor  not  having  been  brought 
within  ninety  days  after  the  rejection,  was  barred  by  limitation. 

S.—-Same—Waiyer— Estoppel. 

If,  as  contended,  the  claim  for  attorney  fees  was  not  presented  to  the  exe- 
cutor, then  it  was  waived^  and  plaintiff  is  thereby  estopped  to  afterwards 
claim  it. 

8. — Same — ^Limitations. 

The  claim  for  the  attorney  fees  not  having  been  presented  until  more  than 
four  years  after  the  maturity  of  the  note,  was  barred  by  the  four  years  statute 
of  limitations. 

4.— Same— Maturity  of  Claim. 

The  contention  that  the  claim  for  the  attorney  fees  could  not  be  presented 
to  the  executor  at  the  time  the  claim  for  the  note  was  presented  because  the 
note  had  not  then  matured  is  not  tenable,  since  the  fact  that  the  principal  and 
interest  of  the  note  could  be  then  claimed  carried  with  it  the  right  to  have 
claimed  the  attorney  fees. 

6.— Same— Emplo3rment  of  Attorney— Judicial  Proceedings. 

The  collection  of  the  note  through  the  probate  court  was  by  judicial  pro- 
ceedings, and  no  attorneys  having  been  employed  to  procure  the  allowance  of 
the  claim,  the  holder  of  the  note  was  not  entitled  to  maintain  a  suit  against 
the  estate  for  the  attorney  fees  on  the  ground  that  after  the  judgment  of  the 
probate  court  was  obtained  he  employed  attorneys  to  collect  the  claim,  or  to 
accelerate  its  payment. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Oeorge  C.  AUgelt  and  Denman,  Franklin  £  McOown,  for  appellants. 

^  Ball  &  Ingram,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  .to  recover  attomey^s  fees 
alleged  to  be  due  appellants  on  two  promissory  notes,  one  for  $18,000 
and  the  other  for  $7000,  the  attorney's  fees  being  for  10  per  cent  on 
those  two  sums.  The  case  was  tried  by  the  couri;,  and  resulted  in  a 
judgment  for  appellee. 

The  evidence  showed  that  James  P.  Hickman  had,  in  1892,  executed 
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a  note  to  E.  D.  L.  Wickes  for  the  sum  of  $18,000,  and  in  1893  executed 
to  Mrs.  E.  A.  T.  Nease  (then  Wickes)  a  note  for  $7000,  each  of  said 
notes  providing  for  interest  and  attomey^s  fees.  This  language  was 
used  in  the  first  named  note :  "Should  I  fail  to  pay  this  note  promptly 
at  maturity,  I  further  promise  to  pay  the  attorney's  fees  for  the  cost  of 
collection,  to  wit,  10  per  cent/'  That  note  was  due  6n  January  18, 
1897.  In  the  other  note,  which  was  due  on  same  date  as  the  first,  it 
provided  for  "an  attorney's  fee  of  10  per  cent,  should  judicial  proceed- 
ings be  used  in  collecting."  It  was  shown  that  Mrs.  Nease,  who  was  the 
widow  of  E.  D.  L.  Wickes,  was  the  owner  of  the  two  notes.  Before  the 
notes  became  due  James  P.  Hickman  died,  and  appellee  qualified  as 
executor  of  his  will.  Henry  Laager,  as  attorney  in  fact  for  Mrs.  Wickes 
(now  Nease),  made  the  statutory  affidavit  to  the  claims  evidenced  by 
the  two  promissory  notes,  and  presented  the  same  to  the  executor,  who 
allowed  the  same  for  the  principal  and  interest.  In  the  affidavit  to 
the  claims  the  attorney's  fees  were  not  specifically  mentioned,  the  affi- 
davits being  merely  that  the  claims  represented  by  the  notes  were  just 
and  that  all  legal  offsets,  pajrments  and  credits  known  to  the  affiant  had 
been  allowed.  The  two  claims  were  approved  as  third  class  claima  by 
the  county  judge  of  Bexar  County  on  July  28,  1894.  The  claims  have 
not  yet  been  paid.  In  1900  Mrs.  Nease  employed  attorneys  to  collect 
the  claims  that  had  been  approved  by  the  county  judge,  and  orders  of 
sale  of  certain  real  estate  were  obtained  and  the  property  was  sold,  but 
the  sales  were  not  confirmed.  In  1901  the  property  was  sold,  and  the 
sale  was  confirmed  by  the  county  judge.  On  October  16,  1901,  the  at- 
torneys of  Mrs.  Nease  presented  a  claim  for  $3035  attorney's  fees,  be- 
ing 10  per  cent  of  the  amount  of  the  two  notes  and  interest,  which  was 
rejected  by  the  executor,  and  on  October  25,  1901,  this  suit  was  insti- 
tuted. The  claims  evidenced  by  the  two  notes  were  not  placed  in  the 
hands  of  an  attorney  for  presentation  to  the  executor,  but  were  placed 
in  the  hands  of  an  agent. 

The  language  used  in  the  affidavits  made  to  the  claims  by  the  agent 
of  Mrs.  Nease  was  that  the  "claim  represented  by  said  note,  and  deed 
of  trust  *  *  *  was  just,"  and  was  broad  enough,  it  would  seem, 
to  comprehend  and  embrace  the  whole  of  the  debt  evidenced  by  the  in- 
struments, whether  principal,  interest  or  attorneys'  fees;  and  we  think 
an  allowance  of  principal  and  interest  was  equivalent  to  a  rejection  of 
the  attorneys'  fees,  but  we  deem  it  proper  to  discuss  the  questions  pre- 
sented by  appellants  on  the  basis  that  they  did  not  present  their  claim 
for  attorneys'  fees,  but  left  it  for  future  action. 

It  is  the  contention  of  appellants  that  claims  for  the  principal  and 
interest  were  segregated  by  the  agent  from  the  claim  for  attorneys'  fees, 
and  two  items  alone  were  presented  to  the  executor  for  allowance,  and 
consequently  the  allowance  of  those  items  could  not  be  a  rejection  of 
the  attorneys'  fees.  It  seems  to  us  that  it  would  be  an  anomalous  pro- 
ceeding, and  one  utterly  without  precedent,  to  present  a  note  to  an 
administrator  or  executor  for  a  portion  of  the  debt  evidenced  by  it,  and 
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hold  the  other  in  reserve  for  a  "more  convenient  season/*  When  the 
claim  was  presented  to  the  executor  for  allowance,  and  was  allowed,  and 
then  approved  by  the  county  court,  a  judicial  proceeding  had  been  in- 
stituted^ prosecuted  and  carried  to  a  successful  termination,  as  much  so 
as  though  a  regular  suit  for  debt  and  foreclosure  had  been  obtained  in  a 
district  court,  and  we  can  not  conceive  for  a  moment  that  it  would  be 
contended  that  a  plaintiff  in  an  ordinary  suit  could  go  into  court  and 
obtain  a  judgment  for  a  part  of  a  debt  evidenced  by  a  promissory  note, 
and  years  afterwards  another  suit  could  successfully  be  prosecuted  for 
another  item  of  the  same  note,  which  was  omitted  in  the  original  suit. 

It  is  urged  by  appellants  that  the  claim  for  attorneys*  fees  could  not 
be  demanded  at  the  time  that  the  claim  was  approved  by  the  county 
court  because  at  that  time  they  were  not  a  just  claim,  the  debt  not 
having  matured,  and  therefore  the  affidavit  could  not  and  did  not  in- 
clude the  fees.  The  principal  and  interest  were  no  more  due  than  the 
attorneys*  fees,  and  if  the  services  of  an  attorney  were  necessary  in  the 
presentation  of  the  claim,  why  should  not  a  claim  for  the  fees  have  been 
just?  If  the  attorneys*  fees  were  not  just  at  the  time  the  judgment 
for  the  debt  was  obtained,  they  could  not  be  held  in  reserve  and  be 
made  just  by  waiting  until  the  debt  had  matured.  The  services  for 
which  the  attorneys*  fees  were  to  be  allowed  were  those  rendered  in  the 
presentation  of  the  claim,  and  if  they  were  not  included  in  the  claim 
at  that  time  they  were  forever  waived,  and  a  claim  for  them  could  not 
be  revived  more  than  four  years  after  the  debt  and  interest  had  become 
due.  If  they  could  be  and  were  segregated  by  the  agent  from  the  prin- 
cipal and  interest,  those  on  the  $18,000  note  must,  according  to  the 
language  of  the  note,  have  become  due  on  January  18,  1897,  when  the 
note  matured  and  was  not  paid,  and  the  statute  of  four  years  began 
running  and  had  barred  the  claim  when  the  suit  was  instituted. 

The  opinion  in  the  cases  in  which  attomey*B  fees  have  been  permitted 
for  the  mere  presentation  of  claims  to  an  executor  or  administrator 
for  allowance,  have  justified  such  fees  on  the  ground  that  it  took  pro- 
fessional skill  to  present  the  claims,  and  the  fees  were  held  to  be  due 
when  the  claim  was  presented  to  the  executor  or  administrator,  and  such 
being  the  case,  those  cases  will  not  be  extended  to  include  services  that 
may  be  performed  after  the  claim  had  for  years  been  merged  into  a  judg- 
ment. If  appellants  could  ever  have  claimed  the  attorneys*  fees,  it  was 
when  their  claim  was  presented,  and  by  not  claiming  them,  and  by  not 
employing  a  lawyer,  they  waived  any  possible  right  they  might  have 
had  to  the  fees,  and  can  not,  years  after  they  have  obtained  their  judg- 
ment on  their  claim,  begin  proceedings  for  attorneys'  fees.  It  is  true 
that  they  may  have  needed  attorneys  to  accelerate  and  expedite  the  col- 
lection of  their  claim,  but  it  was  never  contemplated  by  the  contract 
that  they  could  inaugurate  a  suit  and  prosecute  it  to  judgment  without 
retaining  the  services  of  an  attorney  and  afterwards  employ  attorneys  in 
connection  with  the  judgment  and  compel  the  maker  of  the  notes  to 
pay  their  fees. 
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The  claim  is  made  that  the  language  of  the  allowance  by  the  execu- 
tor and  of  the  judgment  of  the  probate  court  is  broad  enough  to  include, 
and  does  include,  the  attorney's  fees.  Then  why  this  suit?  If  the 
fees  are  included  in  the  judgment,  appellants  can  not  with  any  show  of 
consistency  contend  that  they  have  the  right  to  select  a  part  of  that 
judgment,  present  it  to  the  executor  for  another  allowance,  and  when 
refused  such  allowance  institute  a  suit 'upon  such  refusal  in  the  dis- 
trict court.  If  the  contention  of  appellants  is  based  on  the  law,  their 
full  claim  is  secured  by  the  judgment  of  the  probate  court  fixing  a  lien 
on  certain  property,  and  they  can  not  wage  a  successful  prosecution  for 
a  part  of  the  claim  allowed  by  the  executor  and  fixed  by  the  judgment. 
Rev.  Stats.,  art.  2082. 

The  contingency  upon  which  the  attorneys'  fees  were  to  be  paid  on 
the  $18,000  note  was  a  failure  to  pay  at  maturity,  and  if  the  contin- 
gency had  not  arisen  at  the  time  of  presentation  of  the  claim,  it  could 
never  arise,  because  there  was  no  failure  upon  the  part  of  the  maker  of 
the  note  or  his  estate  to  pay  the  debt,  but  it  was  in  the  hands  of  the 
probate  court  and  could  be  paid  only  in  due  course  of  administration. 
There  has  been  no. default  in  payment  of  the  debt  unless  such  default 
arose  by  virtue  of  the  death  of  the  maker,  for  which  he  was  in  no  way 
responsible.  If  the  suit  had  been  one  by  attachment,  justified  before 
maturity  of  the  debt  by  some  act  of  the  maker  of  the  note,  the  attor- 
neys' fees  would  become  payable  when  the  debt  matured,  but  even  in 
that  instance  they  must  be  claimed  as  a  part  of  the  debt  in  instituting 
the  attachment  proceedings.  Stansell  v.  Cleveland,  64  Texas,  660.  The 
doctrine  of  the  case  cited  has  been  questioned  in  so  far  as  it  holds  that 
one  who  wrongfully  sues  out  a  writ  of  attachment  before  the  debt  is  due 
is  entitled  to  recover  attorneys'  fees,  but  it  is  not  questioned  in  so  far 
as  it  holds  that  attorneys'  fees  can  be  recovered  on  such  attachment  law- 
fully sued  out,  and  in  fact  that  doctrine  is  reiterated.  Lanning  v.  Bank^ 
89  Texas,  601. 

By  the  language  used  as  to  attorneys'  fees  in  the  note  for  $7000  they 
became  payable  if  "judicial  proceedings  be  used  in  collecting."  Un- 
doubtedly collecting  through  the  probate  court  was  collecting  by  ^'judi- 
cial proceedings"  which  became  necessary  through  no  fault  of  appel- 
lants, and  they  could  have  made  the  aflBdavits  with  consciences  "void 
of  offense  towards  God  and  man"  that  the  claim  was  just.  Stansell  v. 
Cleveland  and  Lanning  v.  Bank,  above  cited.  They  did  not  do  so,  and 
thereby  waived  all  right  to  the  attorneys'  fees. 

Should  it  be  held  that  the  death  of  James  P.  Hickman  compelled 
appellants  to  go  into  the  probate  court,  and  that  it  was  contemplated 
in  the  contract  evidenced  by  the  promissory  note  for  $18,000  that  ap- 
pellants should  be  at  no  expense  in  collecting  their  debt,  then  it  can 
be  said  that  appellants  did  not  employ  an  attorney  to  present  their 
claim  and  prosecute  it  to  judgment,  and  consequently  expended  no  at- 
torneys' fees;  and  if  they  had,  they  did  not,  in  making  their  claim,  ac- 
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cording  to  fheir  contention,  ask  for  the  fees,  and  can  not  afterwards  be 
heard  to  make  claim  for  them,  but  are  estopped  by  their  conduct. 

Certainly  if  the  claim  for  attorneys'  fees  was  not  concluded  by  the 
allowance  and  approval  of  principal  and  interest,  it  became  due  in  Jan- 
uary, 1897,  and  more  than  four  years  having  elapsed  from  the  maturity 
of  the  notes  before  this  suit  was  instituted,  it  was  barred  by  limitation. 

If  there  was  a  claim  for  attorneys'  fees  presented  to  the  executor,  and 
there  was  a  rejection  of  it  by  the  allowance  of  principal  and  interest, 
then  the  claim  is  barred  because  suit  was  not  instituted  within  ninety 
days  from  time  of  rejection.  In  either  event  appellants  should  not  re- 
cover. 

The  judgment  is  affirmed. 

Afp,rmed. 

Writ  of  error  refused. 
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George  W.  Teague  v.  W.  J.  Teagub. 

Decided  January  7,  1903. 

Deed— Consideratioii  Contractual— Cancellation— Reformation. 

A  conveyance  of  land  on  an  expressed  consideration  of  an  annual  rental  of 
a  part  of  the  crops  thereon  to  be  paid  the  grantor  during  life,  was  contractual, 
and  not  a  bare  recital  of  consideration,  and,  in  the  absence  of  allegation  of 
fraud  or  mistake  and  attempted  reformation  of  the  instrument,  pleading  and 
evidence  that  it  was  upon  a  different  and  executed  consideration  presented  no 
defense  to  an  action  to  cancel  the  deed  for  failure  of  the  grantee  to  make  such 
payments  of  rent. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  M.  D.  Slator. 

Rector  &  Brown,  for  appellant. 

Allison  £  Waiters  and  Leigh  Burleson,  for  appellee. 

FISHER,  Chief  Justice. — ^This  is  a  suit  by  appellee  Teague  against 
appellant,  George  W.  Teague  to  cancel  a  deed  executed  by  appellee  to 
appellant,  conveying  a  tract  of  land  situated  in  San  Saba  County.  On 
trial  before  a  jury,  verdict  and  judgment  resulted  in  plaintiff's  favor.' 

The  deed  contains  the  following  recital:  "That  I,  W.  J.  Teague,  of 
the  county  of  San  Saba  in  the  State  aforesaid,  for  and  in  consideration 
of  one  dollar,  and  the  consideration  hereinafter  expressed  as  follows, 
paid  and  to  be  paid  by  George  W.  Teague :  the  annual  rent  of  one-third 
com  and  one-fourth  the  cotton  raised  on  the  after  described  land,  said 
rent  to  be  due  yearly,  as  the  same  is  raised  during  my  natural  life ;  said 
rent  to  be  due  and  payable  to  me  annually,  the  corn  in  September,  and 
the  cotton  to  be  delivered  to  the  nearest  convenient  gin  each  year;  and 
at  my  death  the  said  George  W.  Teague  to  have  title  to  said  land  in  fee." 
The  deed  continues  in  the  usual  form  conveying  the  land  to  appellant. 

The  above  is  all  the  statement  of  consideration  stated  in  the  deed. 
The  plaintiff  pleaded  and  offered  to  prove  that  the  deed  was  executed 
upon  a  different  consideration  than  that  recited.  That  plaintiff  prom- 
ised to  will  the  land  to  defendant,  or  pay  him  $500  in  case  he  sold  the 
land  before  his  death,  and  that  the  deed  was  executed  for  the  purpose 
of  repaying  the  defendant  for  a  bunch  of  cattle  belonging  to  the  defend- 
ant, which  the  plaintiff  had  sold. 

Defendant  in  his  answer  did  not  ask  for  reformation  of  the  deed,  nor 
is  there  an  averment  to  the  effect  that  it  did  not  recite  the  true  con- 
sideration by  reason  of  fraud  or  mistake. 

There  is  evidence  in  the  record  which  authorizes  the  conclusion  that 
the  contract  reciting  the  consideration  as  stated  in  the  deed  was  not 
complied  with  by  the  appellant.  In  various  forms  the  contention  is 
urged  by  assignments  of  errors  that  the  defense  pleaded  setting  up  a 
different  corsideration,  and  the  evidence  offered  to  that  effect  raised 
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the  issue  that  the  deed  was  executed  upon  a  different  consideration  than 
that  stated  in  the  body  of  the  instrument.  The  court  sustained  demur- 
rers to  so  much  of  the  answer  as  pleaded  a  different  consideration,  and 
declined  to  admit  evidence  tending  to  prove  that  the  deed  was  executed 
upon  a  different  consideration  than  that  stated. 

The  statement  quoted  as  taken  from  the  deed  is  more  than  a  bare 
recital  of  the  consideration.  It  is  in  its  nature  contractual.  It  states 
the  terms  under  which  the  land  was  conveyed,  and  a  breach  of  that 
condition  was  sufficient  upon  which  to  base  an  action  to  recover  the 
premises  and  cancel  the  conveyance.  This  case  comes  within  the  prin- 
ciple decided  in  Byars  v.  Byars,  11  Texas  Civ.  App.,  565;  Weaver  v. 
Gainesville,  1  Texas  Civ.  App.,  286;  Kahn  v.  Kahn,  94  Texas,  114; 
Garrett  v.  Eailroad  Co.,  52  Texas,  133,  and  Gibson  v.  Pifer,  21 
Texas,  260. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
Seley  &  Early. 

Decided  January  7,  1903. 

Carrier— Wrongful  Delivery— Loss  by  Act  of  God. 

Grain  shipped  by  plain tiflfs  to  Galveston,  to  their  own  order,  care  of  elevator 
of  Star  Mills,  to  which  it  had  been  sold,  was  delivered  by  the  carrier,  without 
authority,  to  the  Galveston  Wharf  Company,  at  its  elevator,  subject  to  plain- 
tiffs' order,  and,  before  being  unloaded,  was  destroyed  by  the  great  storm  of 
September  8,  1900.  Held,  that  by  wrongful  delivery  the  carrier  became  at  once 
liable  to  the  shipper  for  its  value  and  was  not  relieved  by  its  subsequent  de- 
struction by  the  "act  of  God." 

Appeal  from  the  District  Court  of  McLennaii.  Tried  below  before 
Hon.  Marshall  Surratt. 

Seley  &  Early  sued  the  railway  company  and  recovered  judgment 
from  which  defendant  appealed. 

r.  8.  Miller  and  Clark  &  Bolinger,  for  appellant. 

John  0,  Winter  and  Davis  &  Cocke,  for  appellees. 

KEY,  ASSOCLA.TE  Justice. — This  is  a  suit  to  recover  the  value  of 
certain  grain,  resulting  in  a  judgment  for  the  plaintiflfs  for  $1160.15, 
and  the  defendant  has  appealed. 

The  trial  court  filed  conclusions  of  fact,  which  are  as  follows:  "I 
find  that  on  August  30,  1900,  plaintiflfs  delivered  to  defendant  at 
Lorena,  Texas,  one  car  No.  2  bulk  wheat,  containing  814  1-3  bushels; 
on  September  1,  1900,  one  car  containing  995  bushels  and  39  lbs., 
No.  2  bulk  wheat;  and  on  September  2,  1900,  one  car  containing  601 
bushels,  40  lbs.  No.  2  bulk  wheat  for  shipment  to  Galveston,  Texas, 
consigned,  as  shown  by  bills  of  lading  and  way  bills  for  each  car,  to 
'shippers  order,  notify  Seley  &  Early,  Galveston,  Texas,  care  Star  Mills.* 
According  to  usage,  this  ipeant  and  was  understood  by  both  plaintiflf 
and  defendant  as  a  direction  by  plaintiff  to  defendant  to  deliver  said 
wheat  to  the  Texas  Star  Flour  Mills,  known  as  and  commonly  called 
'Star  Mills*  at  its  elevator  in  Galveston.  The  wheat  arrived  in  Gal- 
veston on  September  4  and  5,  1900,  but  defendant  did  not  notify 
plaintiffs  or  the  Star  Mills  of  its  arrival  in  Galveston,  and  they  had  no 
knowledge  thereof,  but  it  did  notify  and  on  the  6th  and  7th  of  Septem- 
ber deliver  same  to  Galveston  Wharf  Company  at  its  elevator  A,  an 
entirely  different  concern  to  the  Star  Mills,  and  the  elevators  of  the 
two  were  located  some  considerable  distance  apart.  This  delivery  was 
for  account  of  plaintiff,  and  the  wharf  company  accepted  and  held  the 
grain  subject  to  plaintiffs*  order.  At  this  time,  the  value  of  this  wheat 
in  Galveston  was  701^ '  cents  per  bushel,  and  the  freight  thereon  to 
defendant  was  9  cents  per  bushel.  The  Galveston  Wharf  Company 
had  not  unloaded  the  cars  on  September  8th,  and  they  were  at  that  time 
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standing  on  its  switch  track  and  were  there  desstroyed  by  an  unprece- 
dented storm  which  swept  over  the  island  on  that  day.  The  bills  of 
lading  contained  among  other  things  an  exception  as  to  its  liability  from 
loss  by  act  of  God.  Had  the  defendant  promptly  notified  the  Star  Mills 
of  the  arrival  of  the  wheat,  the  evidence  shows  that  it  would  in  all  prob- 
ability have  been  unloaded  to  the  Star  Mills  elevator  before  the  storm 
and  not  been  lost,  but  if  it  had  not  been  unloaded  and  the  cars  containing 
it  had  been  delivered  before  the  storm  to  the  Star  Mills  by  defendant  on 
the  switch  tracks  used  by  the  Star  Mills  for  cars  shipped  to  it,  as  was  the 
custom  of  defendant,  the  wheat  would  not  have  been  destroyed  by  the 
storm,  as  the  water  was  not  of  sufficient  depth  on  those  tracks  to  have 
entered  the  cars.  The  wheat  in  these  cars  had  been  sold  by  plaintiff  to 
the  Star  Mills  subject  to  its  inspection,  but  defendant  had  no  knowledge 
of  that  fact,  and  plaintiff  had  been  shipping  other  cars  of  wheat  prior 
to  those  shipments  over  defendant's  line,  consigned  to  their  own  orders, 
care  the  Galveston  Wharf  Company,  and  this  shipment  was  delivered  to 
the  wharf  company  through  mistake  of  defendant's  agent  at  Galveston. 
Defendant  had  made  mistakes  of  this  character  before  in  handling  grain 
for  other  parties,  and  such  mistakes  had  theretofore  been  rectified  by 
defendant  by  delivering  a  like  quantity  and  grade  of  wheat,  which  had 
been  shipped  to  the  wharf  company  to  the  Star  Mills,  and  defendant's 
said  agent  testified  that  this  mistake  would  have  been  likewise  corrected 
had*  the  wheat  not  been  destroyed  by  the  storm,  and  I  find  that  such 
would  have  been  the  case.  At  the  time  these  cars  arrived  in  Galveston, 
there  were  a  great  number  of  cars  of  wheat,  some  300  consigned  to  the 
Star  Mills,  standing  on  the  switch  track,  controlled  by  defendant,  of  the 
arrival  of  which  the  Star  Mills  had  been  notified,  and  it  could  not  receive 
and  unload  them,  because  that  part  of  its  elevator  devoted  to  storing 
grain  for  its  customers  was  full;  and  defendant's  said  agent  thought  that 
its  entire  elevator  was  full,  but  as  a  fact,  a  part  of  its  elevator  which  it 
had  reserved  for  storing  wheat  bought  by  it,  was  not  full,  and  if  it  had 
been  notified  of  the  arrival  of  this  wheat,  it  would  have  received  and 
unloaded  it  into  its  elevator.  After  the  storm  a  part  of  this  wheat  was 
found  and  unloaded  into  the  wharf  company's  elevator  and  sold  by  it 
and  plaintiffs  received  on  the day  of ,  1901,  out  of  the  pro- 
ceeds thereof,  the  sum  of  $441.82." 

Opinion. — The  testimony  supports  the  foregoing  findings  of  fact,  and 
they  are  adopted  by  this  court.  We  also  approve  and  adopt  the  trial 
judge's  conclusion  of  law,  announced  in  the  following  language: 

"The  defendant  had  delivered  the  grain  to  the  Galveston  Wharf  Com- 
pany in  violation  of  its  contract  of  shipment  before  the  storm,  and 
thereby,  in  my  opinion,  converted  it,  and  immediately,  upon  such  wrong- 
ful delivery,  became  liable  to  plaintiff  for  the  value  thereof.  The  cause 
of  action  for  the  value  of  the  grain  having  arisen  before  its  destruction, 
defendant  can  not  excuse  itself  by  showing  a  subsequent  destruction,  for 
which  it  would  not  have  been  liable,  had  it  not  parted  with  the  possession. 
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"It  is  true  that  the  delivery  to  the  Galveston  Wharf  Company  was  for 
account  of  plaintiffs,  and  the  grain  was  held  by  it  subject  to  their  orders^ 
but  such  delivery  was  made  without  plaintiffs'  knowledge  or  consent,  and 
in  direct  violation  of  its  contract  of  shipment,  and  in  my  opinion  con- 
stituted a  technical  conversion. 

*'It  could  not  thus  force  upon  plaintiffs  business  relations  with  others 
in  regard  to  this  shipment  of  grain,  without  plaintiffs'  knowledge  or 
consent,  and  in  violation  of  its  contract  with  plaintiffs.  The  case  might 
perhaps  be  different  if  the  wheat  had  been  delivered  to  the  wharf  com- 
pany, subject  to  defendant's  order,  for  in  that  event  plaintiffs  would  not 
have  been  forced  to  look  to  others  with  whom  they  had  not  contracted, 
and  defendant  might  have  been  in  position  to  reclaim  possession  of  the 
identical  grain,  and  deliver  same  according  to  its  contract,  being  re- 
sponsible only  for  damages,  if  any,  caused  by  the  delay.  Even  this  seems 
doubtful,  but  such  is  not  the  case  here.  The  grain  was  not  delivered  to 
the  wharf  company  subject  to  the  defendant's  order,  but  to  plaintiffs,  and 
defendant  thereby  lost  control  over  it  entirely,  and  in  my  judgment 
became  immediately  liable  to  plaintiffs  for  its  value." 

No  error  has  been  pointed  out,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Mbs.  Jennie  Teague  v.  J.  H.  Lindsey. 

Decided  January  7,  1903. 

Ir— AtUdunent— AffidaTit— Debt 

In  a  suit  on  a  note,  an  affidavit  for  attachment  which  correctly  states  the 
mmount  of  the  debt  due  need  not  state  that  it  was  due  on  the  note  sued  on 
nor  show  what  payments  thereon  had  reduced  it  to  the  amount  claimed. 

jL — Conununity  Property — ^Attachment — ^Abandoned  Wife. 

An  answer  by  the  wife  to  a  suit  upon  a  note  given  by  the  husband,  with 
attachment  of  community  property,  which  alleges  abandonment  of  her  by  the 


husband  and  appropriation  by  him  of  the  larger  part  of  their  common  property, 
and  seeks  to  have  the  attached  real  estate  decreed  to  her  free  from  the  attach- 
ment lien,  disclosed  no  defense  and  was  subject  to  demurrer,  being,  in  effect, 
an  attempt  to  procure  a  partition  of  the  community  property,  with  which  plain- 
tiff had  no  concern. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  M.  D.  Slator. 

James  Boyd,  for  appellant. 

Rector  £  Brown,  for  appellee. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  case  are  thus 
stated  in  appellant^s  brief:  "This  suit  was  instituted  by  the  appellee, 
J.  H.  Lindsey,  in  the  District  Court  of  San  Saba  County,  Texas,  on  the 
16th  of  July,  1901,  against  J.  B.  Teague  and  his  wife,  Jennie  Teague. 

''The  petition  alleges  that  J.  B.  Teague  resides  in  the  Indian  Terri- 
tory, and  that  his  wife,  Jennie  Teague,  resides  in  San  Saba  County, 
Texas. 

"J.  B.  Teague  on  the  1st  day  of  November,  1899,  made  his  certain 
promissory  note  in  the  sum  of  $5207.47,  with  10  per  cent  interest  thereon 
from  date,  and  due  on  the  Ist  of  November,  1900 ;  and  alleges  that  at  the 
time  the  note  was  executed  J.  B.  Teague  and  Jennie  Teague  were  hus- 
band and  wife,  living  together  as  such.  That  said  note  was  delivered 
by  J.  B.  Teague  to  appellee  J.  H.  Lindsey;  and  alleges  that  default 
was  made  on  said  note  when  due,  and  that  the  sum  due  at  the  institution 
of  the  suit  was  $1812.80,  making  an  aflBdavit  for  attachment  on  300  acres 
of  land  owned  by  J.  B.  Teague  in  San  Saba  County,  Texas,  and  praying 
that  the  300  acres  of  land  of  J.  B.  Teague  be  subjected  to  the  writ  of 
attachment,  subject  to  the  homestead  rights  of  Mrs.  (J.  B.  Teague) 
Jennie  Teague. 

"That  J.  B.  Teague  be  served  with  citation  by  publication  and  Mrs. 
Jennie  Teague  be  personally  cited,  praying  that  his  attachment  lien  be 
foreclosed  on  the  land  attached. 

"The  defendant,  J.  B.  Teague,  having  failed  to  answer,  A.  B.  Wilson, 
Esq.,  was  appointed  by  the  court  to  represent  the  said  J.  B.  Teague. 

"The  appellant  Jennie  Teague  answered  by  general  denial,  and  an- 
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swered  specially  and  by  cross-action  against  appellee  and  J.  B.  Teague, 
alleging  that  she  and  J.  B.  Teague  were  married  in  Montague  County^ 
Texas,  in  1880,  and  lived  together  as  husband  and  wife  until  the  1st 
of  April,  1899,  when  he  abandoned  her  with  the  intention  of  perma- 
nently abandoning  her,  and  that  they  had  seven  children,  aged  from 
three  to  nineteen  years,  and  took  up  his  residence  in  the  Indian  Terri- 
tory, and  has  so  remained  there  up  to  the  filing  of  her  answer  in  this 
suit,  and  .without  contributing  towards  the  support  of  this  appellant 
and  her  children,  who  are  living  with  and  supported  by  her.  And  that 
at  the  time  of  their  marriage,  in  1880,  neither  had  separate  property. 
That  by  their  joint  labor  they  had  acquired,  up  to  April,  1899,  as  com- 
munity property,  lands,  cattle  and  other  stock.  They  had  as  their 
homestead  300  acres  of  land  and  320  acres  of  land  in  a  survey  some 
two  miles  from  their  home,  known  as  the  Cottonwood  Pond  place. 

"That  J.  B.  Teague,  when  he  abandoned  the  appellant]^  drove  away 
100  head  of  gentle  home  cattle,  of  the  value  of  $1800,  and  182  head  of 
mixed  cattle,  with  a  herd  owned  by  appellee  and  J.  H.  Lindsey,  of  the 
value  of  $3367,  to  the  Indian  Territory,  and  disposed  of  the  same  for 
his  personal  benefit.  And  that,  by  virtue  of  the  abandonment  of  appel- 
lant by  J.  B.  Teague  without  cause,  he  severed  the  marital  partnership 
existing  between  them.  That  said  J.  B.  Teague  took  away  community 
property  of  value  in  excess  of  what  remained,  including  the  land,  and 
that  she,  the  abandoned  wife,  had  a  legal  right  to  protect  the  com- 
munity property  left  in  Texas  from  any  debts  contracted  by  J.  B. 
Teague  after  his  abandonment  of  her,  alleging  that  the  debt  of  $5207.47 
was  contracted  between  J.  B.  Teague  and  the  appellee  J.  H.  Lindsey, 
in  the  Indian  Territory,  in  November,  1899,  eight  months  after  said 
abandonment,  all  of  which  was  well  known  to  appellee  at  the  time  said 
indebtedness  was  incurred.  And  that  on  the  25th  day  of  May,  1901, 
the  said  J.  B.  Teague  conveyed  to  appellee  J.  H.  Lindsey,  in  part  pay- 
ment of  said  debt  of  $5207.47,  the  320  acres  of  land  in  San  Saba  County, 
Texas,  for  the  sum  of  $960,  one  year,  six  months  and  six  days  after  the 
debt  had  been  contracted,  and  two  years,  one  month  and  twenty-four 
days  after  the  abandonment  of  this  appellant  by  J.  B.  Teague,  and 
without  being  joined  in  said  deed  of  conveyance  by  this  appellant. 

"That  the  amount  of  the  conmiunity  property  carried  away  by  J.  B. 
Teague,  and  beyond  the  jurisdiction  of  the  State  of  Texas,  amounted 
to  the  sum  of  $5367.50,  as  against  the  value  of  the  community  property 
left  in  Texas,  amounting  to  the  sum  of  $2120,  including  the  320  acres 
of  land  conveyed  to  appellee  on  the  25th  of  May,  1901. 

"Appellant  in  her  answer  set  up  a  cross-action  against  J.  B.  Teague 
alleging  that  she,  as  survivor  of  the  community  estate  of  herself  and 
J.  B.  Teague,  who  has  continuously  remained  absent  from  this  appellant 
and  their  children,  as  well  as  from  the  State  of  Texas,  since  the  1st 
day  of  April,  1899,  and  that  by  reason  of  the  fact  that  J.  B.  Teague 
carried  away  from  the  appellant  more  than  one-half  of  the  community 
property  in  San  Saba  County,  Texas   and  beyond  the  control  of  appel- 
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lant  and  out  of  the  State  of  Texas^  that  she  have  a  judgment  divesting 
the  title  of  the  real  estate  situated  in  San  Saba  County,  Texas,  being 
the  comniunity  property  between  her  and  J.  B.  Teague,  and  investing 
the  title  to  the  same  in  appellant.  And  that  the  same  or  any  part 
thereof  be  declared  free  from  any  and  all  debts  or  judgments  incurred 
by  J.  B.  Teague,  contracted  by  him  from  and  after  the  1st  of  April, 
1899,  the  time  he  abandoned  appellant  and  the  State  of  Texas,  and 
praying  for  a  judgment  quieting  her  title. to  the  same. 

"Also  filed  a  cross-action  against  J.  H.  Lindsey  praying  that  on  trial 
of  the  cause  that  by  virtue  of  the  fact  that  she  is  in  law  a  feme  sole, 
that  she  has  a  legal  right  to  control  the  community.  That  she  does  not 
owe  appellee  any  money;  that  the  writ  of  attachment  was  wrongfully 
sued  out  and  levied  on  100  acres  of  the  community  property,  and  that 
said  attachment  be  denied,  and  that  in  case  appellee  obtained  a  judg- 
ment against  J.  B.  Teague  in  any  amount,  that  the  judgment  be  against 
J.  B.  Teague  personally  and  not  be  a  lien  on  any  of  the  coanmunity 
property  of  appellant  situated  in  San  Saba  County,  Texas.  And  that 
she  recover  of  and  from  appellee  the  320  acres  of  land  described  ii\  her 
answer,  and  that  in  case  appellee  had  parted  with  the  title  to  the  320 
acres,  then  that  she  have  a  judgment  for  the  value  of  the  same. 
•  "The  court  refused  to  sustain  appellant*s  exception  to  the  sufficiency 
of  the  attachment  and  affidavit  therefor,  and  overruled  the  same,  to 
which  appellant  by  her  attorney  then  and  there  excepted,  which  excep- 
tion is  incorporated  in  the  judgment,  and  the  court  sustained  appellee^s 
exceptions  to  appellant^s  amended  answer  and  cross-bill,  except  the 
general  denial,  and  struck  out  all  of  appellants  special  answer,  and  the 
appellant  refusing  to  amend,  excepted  to  the  ruling  of  the  court  and 
gave  notice  of  appeal  to  the  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District  of  the  State  of  Texas,  at  Austin,  all  of  which 
is  incorporated  in  the  judgment. 

"A.  B.  Wilson,  Esq.,  the  attorney  appointed  by  the  court  to  represent 
J.  B.  Teague,  demurred  to  the  appellee*s  original  petition,  which  was 
sustained.  The  appellee  then  filed  an  amended  petition,  and  on  a  trial 
recovered  a  judgment  against  J.  B.  Teague  for  the  sum  of  $1890.80  and 
costs  and  against  appellant  for  the  costs  incurred  by  her  in  the  suit« 
No  appeal  was  taken  by  J.  B.  Teague/* 

It  is  proper  to  add  the  further  statement  that  the  attachment  lien  was 
foreclosed  on  so  much  of  the  300  acres  of  land  as  was  not  claimed  by 
Mrs.  Teague  as  her  homestead. 

Opinion, — The  first  assignment  is  addressed  to  the  action  of  the  court 
in  overruling  the  motion  to  quash  the  writ  of  attachment.  The  ruling 
complained  of  was  correct.  The  affidavit  upon  which  the  attachment 
issued  specifically  and  correctly  stated  the  amount  of  the  debt,  and  it 
was  not  necessary  that  it  should  state  that  the  debt  was  due  upon  the 
note  described  in  the  plaintiffs  petition,  and  that  payments  had  been 
made  thereon  reducing  the  debt  to  the  amount  specified. 
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The  other  assignment  complains  of  the  action  of  the  court  in  sustain* 
ing  exceptions  to  all  of  Mrs.  Teague^s  answer  except  the  general  denial. 
We  also  hold  that  that  ruling  was  correct.  The  facts  alleged  in  the 
answer  do  not  show  that  title  to  the  property  upon  which  the  attach- 
ment was  levied  had  been  divested  out  of  the  community  estate  of  Mr. 
and  Mrs.  Teague,  and  become  the  property  of  the  latter;  and  therefore 
it  was  subject  to  seizure  for  community  debts.  Nor  do  the  averments 
in  the  answer  show  that  the  debt  in  question  was  a  simulated  or  fraudu- 
lent claim,  or  other  than  a  bona  fide  obligation. 

The  cross-action  set  up  was  an  attempt  in  an  action  of  debt  to  pro- 
cure a  partition  of  community  property  between  the  defendants,  a. 
matter  with  which  the  plaintiff  had  no  concern,  and  which,  over  his 
objection,  the  defendants  had  no  right  to  litigate  in  this  suit 

The  -Judgment  of  the  District  Court  is  correct,  and  it  will  be  aflBrmed. 

Affirmed. 
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Jed  Pbyb  &  Co.  v.  Theo.  Kelleb. 

Decided  January  8,  1903. 

Sale  by  Broker— Meeting  of  Minda— Confirmation. 

Where  a  broker,  having  only  authority  to  make  sales  subject  to  confirma- 
tion by  plaintiffs,  took  an  order  for  goods  from  defendants  at  a  certain  price, 
but  reported  the  sale  to  plaintiffs  at  a  diffierent  price,  and  it  was  confirmed 
and  the  goods  shipped,  there  was  no  sale,  as  there  was  no  meeting  of  the  minds 
of  the  parties  on  a  sale  at  the  price  given  by  the  broker,  and  plaintiff  was 
entitled  to  recover  the  goods  from  the  defendant,  or  their  value. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

E.  B.  Mitchell,  for  appellants. 

W.  P.  <j§  A.  B.  Hamblen,  for  appellee. 

GARRETT,  Chief  Justice.— This  action  was  brought  by  Jed  Frye 
&  Co.  in  the  County  Court  of  Harris  County  against  Theo.  Keller  for 
the  recovery  of  250  cases  of  sardines,  or  their  value,  which  were  alleged 
to  have  belonged  to  the  plaintiffs  and  to  have  been  converted  by  the 
defendant.  The  trial  was  by  the  court  without  a  jury  and  resulted  in 
a  judgment  in  favor  of  the  defendant. 

One  J.  G.  Leavell,  a  broker  in  the  city  of  Houston,  about  the  last  of 
September,  1899,  claiming  to  represent  the  plaintiffs,  solicited  and  pro- 
cured from  the  defendant  an  order  for  200  cases  of  sardines  at  $2.75 
a  case,  but  never  transmitted  the  order  to  the  plaintiffs.  Leavell  was 
a  merchandise  broken,  aud  had  special  authority  from  the  plaintiffs  to 
solicit  orders  for  them  subject  to  confirmation  by  them.  Afterwards, 
October  30,  1899,  Leavell  sent  plaintiffs  a  telegram  advising  them  that 
he  had  received  their  circular  quoting  sardines  at  $3.55  a  case  f.  o.  b. 
New  York,  and  had  sold  a  car,  asking  confirmation..  Plaintiffs  replied 
confirming  the  sale,  subject  to  names  of  purchasers  and  assortment  of 
goods  wanted.  Leavell  then  advised  plaintiffs  by  wire  and  letter  that' 
Theo.  Keller  had  bought  175  cases  of  oil  sardines  and  75  cases  of  mus- 
tard sardines,  and  that  W.  D.  Cleveland  &  Co.  had  bought  150  cases 
oils  and  50  mustards.  Leavell  asked  that  both  lots  of  the  goods  be 
shipped  to  him  via  the  Morgan  line  of  steamers  so  that  the  buyers  could 
get  the  benefit  of  carload  freight  rates.  The  statements  of  Leavell  were 
not  true.  Theo.  Keller  had  not  bought  any  sardines  at  all  from  him, 
except  the  order  for  200  cases,  at  $2.75  a  case  above  mentioned.  The 
plaintiffs  believed  the  statements  to  be  true  and  shipped  the  450  cases 
of  sardines  to  Leavell  and  sent  invoices  for  250  cases  to  Keller,  dated 
November  6  and  November  7,  1899.  By  mistake  of  the  clerk  the  first 
invoice  sent  had  the  price  of  the  sardines  billed  at  $2.70  a  case  for 
oils  and  $2.73  a  case  for  mustards,  which  was  a  mistake  of  $1  a  case, 
but  almost  immediately  the  error  was  discovered,  and  on  November  7, 


166  Fry  &  Co.  v.  Keller. 

1899,  a  corrected  invoice  was  sent  showing  the  price  to  be  $3.70  a  case 
for  175  cases  of  oils  and  $3.73  a  case  for  76  cases  musiards,  which 
would  be  at  the  rate  of  $3.55  a  case  f .  o.  b.  New  York.  Plaintiffs  pre- 
paid the  freight.  The  goods  were  shipped  from  New  York  November 
6,  1899,  consigned  to  J.  G.  Leavell,  and  arrived  at  Houston  November 
16th,  and  on  November  18,  1899,  were  delivered  to  Theo.  Keller  on  the 
order  of  Leavell.  The  corrected  invoice  was  marked  conspicuously 
"Corrected  bill;  previous  one  rendered  a  clerical  error  of  $1  per  case 
having  been  made  in  invoice  already  received."  This  corrected  invoice 
was  received  by  Keller.  Fifty  cases  of  the  sardines  were  returned  by 
Keller  to  Leavell  after  they  had  been  received.  Leavell  sold  them  iJo 
another  party  at  $2.75  a  case  and  delivered  the  money  to  Keller  with 
the  request  that  he  would  remit  it  to  the  plaintiffs.  Upon  the  expiration 
of  sixty  days,  when  the  price  of  the  goods  became  payable,  the  defendant 
remitted  to  the  plaintiffs  exchange  for  $687.50,  being  the  amount  for 
350  cases  at  $2.75.  Plaintiffs  received  the  remittance,  collected  the  ex- 
change and  gave  the  defendant  credit  therefor  and  notified  him  that 
the  sale  had  been  reported  to  them  at  $3.55  a  case  f.  o.  b.  New  York, 
which  wa3  equivalent  to  $3.-70  on  oils  and  $3.73  for  mustards.  After 
the  sale  by  Leavell  to  the  defendant  of  200  cases  at  $2.75  a  case  in 
September  there  was  a  sharp  advance  in  the  price  of  sardines.  Leavell 
had'  been  corresponding  with  plaintiffs  and  had  received  quotations  from 
them  for  a  year  prior  to  this  transaction,  but  he  was  never  in  the  em- 
ploy of  Jed  Frye  &  Co.  and  was  not  a  salesman  of  theirs.  He  was  a 
merchandise  broker,  and  endeavored  to  make  sales  by  soliciting  orders 
and  submitting  them  to  plaintiffs  for  their  approval  and  acceptance. 

Leavell  had  only  a  special  and  limited  authority  to  make  sales  sub- 
ject to  confirmation  by  the  plaintiffs.  The  sale  of  200  cases  of  sardines 
at  $2.75  which  he  contracted  with  Keller  in  September  was  never  sub- 
mitted to  plaintiffs  for  confirmation  and  was  never  completed.  Plain- 
tiffs shipped  the  goods  on  the  reported  sale  of  October  30,  1899,  at 
$3.70  and  $3.73  a  case.  The  minds  of  the  parties  never  met  on  a  sale 
at  $2.75  a  case,  and  no  such  sale  was  ever  consummated.  Plaintiffs  were 
entitled  to  recover  the  possession  of  their  goods  from  the  defendant,  or 
their  value  if  the  goods  could  not  be  recovered.  But  the  defendant 
should  not  be  held  liable  for  the  50  cases  returned  to  Leavell.  He 
should  be  charged  with  150  cases  oils  at  $3.70  a  case  and  50  cases  of 
mustards  at  $3.73  a  case,  and  credited  with  the  difference  between  50 
cases  at  $275  a  case  and  the  sum  of  $687.50  remitted  to  the  plaintiffs, 
which  would  show  a  balance  of  $191.50.  The  judgment  of  the  court 
below  will  be  reversed  and  judgment  will  be  here  rendered  in  favor  of 
the  plaintiffs  for  the  balance  above  shown. 

Reversed  and  rendered. 
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Paul  Fricke  v.  Prank  W.  Wood  et  al. 

Decided  January  8,  1903. 

1.— Res  Adjndicata— Judgment— Fraud. 

Where  in  an  action  to  set  aside  a  judgment  for  fraud  and  to  restrain  a 
levy  thereunder,  plaintiff's  petition  sets  up  the  same  facts  relied  on  by  him  in 
the  action  in  which  the  judgment  was  obtainedi  the  defense  of  res  aidjudlcata 
was  properly  sustained. 

S. — Same— Plea— DemuTrer. 

Where  the  defense  of  res  adjudicata  appears  on  the  face  of  the  pleadings, 
it  is  properly  raised  by  demurrer. 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  Ed  R.  Sinks. 

W.  C.  Hefiderson,  for  appellant. 

Searcy  d,  Oarrett,  for  appellees. 

GARRETT,  Chiep  Justice. — Paul  Fricke  brought  this  suit  to  set 
aside  a  judgment  of  the  District  Court  of  Washington  County  obtained 
against  him  at  a  fonner  term  by  Frank  W.  Wood,  and  to  enjoin  the  sale 
of  a  tract  of  land  belonging  to  the  plaintiff  which  had  been  levied  upon 
by  D.  E.  Teague,  as  sheriff,  and  advertised  for  sale  for  the  satisfaction 
of  the  judgment.  A  preliminary  injunction  was  granted  and  the  sale  of 
land  restrained.  The  ground  alleged  for  setting  aside  the  judgment 
was  fraud  in  its  procurement,  the  petition  setting  out  very  fully  the 
alleged  fraudulent  acts.  The  defendant  Wood  excepted  to  the  petition. 
that  the  alleged  acts  of  fraud  had  been  adjudicated  by  the  judgment 
of  the  court,  and  that  the  plaintiff's  cause  of  action  was  res  adjudicata. 
When  the  cause  came  up  for  trial  the  court  sustained  the  general  and 
special  demurrers  to  the  petition,  and  the  plaintiff  having  declined  to 
amend,  judgment  was  rendered  in  favor  of  the  defendants. 

It  appeared  from  the  allegations  of  the  petition  that  the  defendant 
Wood  had  obtained  a  judgment  against  the  plaintiff  and  one  M.  Russi 
for  $700  upon  an  indemnity  bond  given  by  the  said  Russi  to  Wood  with 
the  plaintiff  as  surety.  Russi  was  a  lumber  dealer  doing  business  in 
the  city  of  Brenham,  Washington  County,  and  sold  out  his  entire  stock 
to  Wood,  and  the  bond  was  given  to  indenmify  Wood  against  the 
claims  of  Russi's  creditors.  Soon  after  the  sale  of  his  stock  of  lumber 
to  Wood,  Russi  made  application  to  the  Federal  court  at  Austin  for 
adjudication  as  a  bankrupt.  One  B.  F.  Teague  was  appointed  as  trus- 
tee, and  brought  suit  against  Wood  for  the  value  of  the  lumber.  Wood 
impleaded  Russi  and  Fricke  upon  the  indemnity  bond,  and  the  suit 
resulted  in  an  agreed  judgment  in  favor  of  the  trustee  against  Wood 
for  the  sum  of  $700,  and  in  favor  of  Wood  over  against  Russi  and 
Fricke  for  the  same  am6unt. 

The  plaintiff  Fricke  alleged  that  the  sale  by  Russi  to  Wood  was  made 


168  Pricke  v.  Wood. 

with  the  fraudulent  intent  to  defeat  Russi's  creditors,  and  that  Wood 
knew  of  and  participated  in  such  intent  and  fraudulently  suggested  and 
procured  the  plaintiff  to  sign  the  bond;  that  plaintiff  did  not  know  of 
Russi^s  insolvency  or  of  the  fraudulent  acts  of  Russi  and  Wood  in  ef- 
fecting the  sale  and  in  procuring  the  bond  until  after  the  judgment  had 
been  rendered  and  the  court  had  adjourned  for  the  term.  Plaintiff  at- 
tached to  his  petition  and  made  a  part  thereof  the  pleadings  and  judg- 
ment in  the  cause  of  B.  F.  Teague,  trustee,  v.  P.  W.  Wood  et  al.  It  ap- 
peared from  the  answer  filed  by  Fricke  to  the  plea  of  Wood  against  Bim 
on  the  bond  that  the  very  matters  which  the  plaintiff  now  relies  on  to 
open  up  and  set  aside  the  judgment  were  pleaded  by  him  as  a  defense 
in  the  original  suit.  He  went  so  far  as  to  plead  his  evidence.  The  issue 
of  fraud  was  squarely  made,  and  the  judgment  was  an  adjudication 
thereof.  The  defense  having  appeared  on  the  face  of  the  petition,  it 
was  properly  raised  by  demurrer. 

There  is  no  error  in  the  judgment  of  the  court  below,  and  it  will  be 
affirmed. 

Affirmed. 
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G.  H.  CooDY  V.  J.  p.  Harris. 

Decided  January  10,  1903. 

School  Land— Additional  Section  Pnrdiaae— Occupancy  of  Home  Section. 

Where  plaintiff  had  acquired  his  home  section  of  school  land  as  a  vendee 
of  the  original  purchaser  from  the  State,  and  had  settled  on  the  land,  continuing 
his  occupancy  for  three  years  and  making  proof  thereof,  his  right  to  purchase 
additional  land  was  not  affected  by  the  failure  of  hiB  vendor  to  comply  with  the 
law  as  to  actual  settlement  on  the  home  section. 

Appeal  from  the  District  Court  of  Knox.  Tried  below  before  Hon. 
J.  A.  P.  Dickson. 

J.  A.  Stephens,  C.  E.  Coombes,  and  Glasgow  &  Kenan,  for  appellant. 

J.  M,  Morgan  and  R.  M.  Holman,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  applied  to  purchase 
the  school  land  in  controversy,  section  148  in  Knox  County,  as  addi- 
tional land,  it  being  within  a  radius  of  five  miles  from  section  166, 
which  he  had  held  under  purchase  from  the  State  as  an  actual  settler 
and  vendee  of  one  R.  L.  Adams,  the  original  purchaser. 

Appellee  applied  to  purchase  section  148  as  as  an  actual  settler  there- 
on, and  obtained  the  award  of  the  Land  Commissioner.  This  suit  was 
consequently  brought  by  appellant  to  recover  that  section,  and  resulted 
in  a  verdict  and  judgment  against  him. 

The  following  special  charge  was  given  at  the  request  of  appellee: 
"The  jury  are  instructed  that  imless  they  find  from  the  evidence  that 
the  plaintiff  and  his  vendor  has  complied  with  the  law  in  the  acquisi- 
tion of  his  home  section  as  the  law  is  given  you  in  the  charge  of  the 
court  relating  thereto,  you  will  not  consider  the  law  and  the  evidence 
relating  to  section  148,  the  land  in  controversy,  but  will  find  for  the 
defendant.*'  The  court  erred  in  giving  this  charge,  because  it  submit- 
ted a  false  issue  to  the  jury.  True,  whether  R.  L.  Adams  ever  met  the 
requirements  of  the  law  as  to  actual  settlement  in  the  original  purchase 
was  controverted  in  the  evidence,  but,  in  view  of  appellant's  undoubted 
settlement  and  continued  occupancy  as  tlie  substituted  purchaser,  to 
say  nothing  of  his  proof  of  three  years  occupancy,  it  was  an  immaterial 
issue.  Under  this  charge  the  jury  may  have  ignored,  and  doubtless  did, 
the  true  issues,  which  were,  in  brief,  whether  appellant  had  shown  sub- 
stantial compliance  with  the  law  in  his  application  to  purchase  section 
148,  and  whether  his  application  reached  the  General  Land  Office  before 
appellee's,  or,  if  not,  whether  appellee  was  an  actual  settler  when  he 
made  his  application.  Instead  of  giving  at  the  request  of  appellee  the 
special  charge  quoted  above,  we  think  the  court  should  have  given  the 
third  special  charge  requested  by  appellant.  Whether  the  certificate  of 
the  Commissioner  of  the  General  Land  Office  read  in  evidence,  over  the 
objection  of  appellant,  was  admissible  seems  to  be  doubtful,  since  the 
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admissibility  of  a  similar  certificate  was  questioned  by  our  Supreme 
Court  in  the  case  of  Boaz  v.  Powell,  96  Texas,  3,  69  S.  W.  Rep.,  976, 
the  certificate  in  that  case  reading : 

"I,  Charles  Bogan,  Commissioner  of  the  General  Land  Office  of  the 
State  of  Texas,  do  hereby  certify  that  the  records  of  this  office  show 
that  the  E  1/2  of  section  No.  34,  cert.  No.  2-1011,  block  No.  18,  granted 
T.  &  P.  Ry.  Co.,  320  acres  in  Jones  County,  Texas,  was  sold  to  T.  J. 
Powell  under  the  Act  of  1897,  January  25,  1901,  as  an  actual  settler 
upon  his  application  and  obligation  to  purchase  the  same  as  such  dated 
January  22,  1901,  and  filed  in  this  office  January -25,  1901,  the  award 
of  said  lands  to  said  T.  J.  Powell  being  made  February  27,  1901,  by 
Charles  Rogan,  Commissioner  of  the  General  Land  Office  of  the  State 
of  Texas;  said  claim  appears  to  be  in  good  standing  on  the  records  of 
this  office  at  this  date. 

"In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  impress 
of  the  seal  of  said  office  at  Austin,  Texas,  the  20th  day  of  May,  A.  D. 
1901.     CJiarles  Rogan,  Commissioner  Gen.  Land  Office." 

But  this  ruling  need  not  occur  on  another  trial,  and  we  suggest  that 
it  be  avoided. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 
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King  County  v.  J.  J.  Mitchell. 

Decided  January  10»  1903. 

Iw— Pleading— Quarantine— Account  Against  Comity. 

See  pleading  held  sufficient  as  against  a  general  demurrer  in  an  action 
against  a  county  upon  an  open  account  for  medicines,  necessaries,  etc.,  fur- 
nished to  parties  while  under  quarantine  restraint  enforced  by  the  county  be- 
cause of  smallpox. 

2. — Quarantine — County — Liability. 

Where  plaintiff  was  engaged  in  exterminating  prairie  dogs  and  smallpox 
broke  out  among  the  men  in  his  employ,  and  he  and  they  were  placed  in  quar- 
antine by  the  county  physician,  who  shortly  thereafter  resigned,  and  no  suc- 
cessor was  appointed,  and  plaintiff  was  thereby  compelled  to  furnish  and  did 
furnish  such  men  with  medicines,  medical  attention  and  provisions  at  his  own 
expense  during  the  two  months  they  so  remained  in  quarantine,  he  was  entitled 
to  recover  of  the  county  for  the  expenses  so  incurred.    Rev.  Stats.,  art.  4340. 

3.— Same— Voluntary  Expenditures. 

Such  expenses  of  plaintiff  were  not  volimtarily  incurred,  inasmuch  as  they 
were  made  necessary  by  the  failure  of  the  county  to  supply  the  needs  of  the 
men. 

4.— Same — Implied  Contract. 

Even  if  such  items  were  not  statutorv  charts  against  the  county,  yet  as 
it  had  placed  the  men  in  quarantine  and  had  failed  to  provide  for  their  wants 
and  necessities,  there  was  an  implied  contract  to  pay  therefor. 

6.— Same— Verified  Account. 

Plaintiff's  account  against  the  coimty  was  not  such  an  one  as  may  be  veri- 
fied by  affidavit  within  the  meaning  of  the  statute  so  as  to  require  of  the  de- 
fendant a  denial  under  oath  before  its  correctness  could  be  controverted,  and  it 
was  therefore  error  to  refuse  to  permit  defendant  to  cross-examine  as  to  the 
correctness  and  reasonableness  of  its  items. 

Appeal  from  the  District  Court  of  King.  Tried  below  before  Hon. 
J.  A.  P.  Dickson. 

R.  S,  Holman,  Holman  &  Dalton,  and  Hunter  &  Ford,  for  appellant. 

J.  H.  Lynn  and  J.  H.  Glasgow,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  recovered  a  judgment  against 
the  appellant  in  the  District  Court,  upon  a  petition  the  sufficiency  of 
which,  as  against  a  general  exception,  is  called  in  question  by  proper 
assignment  of  error.  The  petition,  omitting  formal  parts,  is  as  fol- 
lows, viz:  'TTour  petitioner,  hereinafter  styled  plaintiff,  avers  and 
charges  that  during  the  latter  paii^  of  the  year  1900  and  the  early  pari; 
of  the  year  1901  he  was  engaged  in  killing  prairie  dogs  by  poisoning 
them  on  the  range  of  S.  B.  Burnett  in  said  King  County,  Texas,  having 
in  his  employ  about  16  men;  that  said  men  nor  any  of  them  were  mem- 
bers of  his  family,  and  in  no  way  was  he  obligated  to  care  for  said  men 
or  any  of  them,  being  simply  in  his  employ  in  killing  prairie  dogs; 
that  plaintiff  furi;her  recites  that  smallpox,  a  contagious  disease,  broke 
out  among  the  men  in  his  employ,  and  that  he  and  his  men  were  placed 
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under  a  strict  quarantine  by  the  duly  authorized  and  constituted  author- 
ity of  King  County,  acting  through  the  County  Commissioners  Court 
of  King  Coimty  by  an  order  duly  entered  of  record  in  the  minutes  of 
the  Commissioners  Court  of  King  County  quarantining  said  King 
County  against  said  infectious  disease;  that  said  Commissioners  Court 
of  said  King  County  duly  and  lawfully  appointed  R.  C.  Hannah,  a 
practicing  physician  of  said  county,  itb  health  officer,  and  authorized 
him  to  perform  such  other  and  further  special  quarantine  regulations 
as  in  his  judgment  he  deemed  for  the  best  interest  of  the  people  of 
King  County;  that  after  the  order  of  said  court  was  passed  quaran- 
tining said  King  County  said  R.  C.  Hannah,  acting  by  virtue  of  his 
authority  from  said  King  County,  placed  a  special  quarantine  in  and 
around  plaintifif^s  camp  and  men,  and  such  quarantine  was  continued 
for  a  period  of  more  than  two  months ;  that  your  petitioner  and  his  men 
in  his  employ  were  the  only  persons  in  King  County  at  that  time,  or 
after  that  time,  that  had  the  smallpox  in  King  County;  that  immedi- 
ately after  said  quarantine  was  put  into  operation  the  said  R.  C.  Han- 
nah resigned  his  position  as  quarantine  officer  for  the  reason  that  the 
Commissioners  Court  of  King  County  refused  to  allow  him  a  reason- 
able compensation  for  his  services  in  attending  to  said  smallpox  pa- 
tients, leaving  said  quarantine  in  operation  as  against  this  petitioner 
and  the  men  in  his  employ,  and  no  way  by  which  they  could  obtain  the 
services  of  a  physician,  said  quarantine  being  kept  in  strict  operation 
by  said  King  County  and  her  duly  authorized  agents  and  officers  pre^ 
venting  this  plaintiff  or  his  men  from  going  and  obtaining  medical  at- 
tention and  supplies  and  provisions  necessary  for  the  support  and  main- 
tenance of  said  sick  and  afflicted  men  in  his  employ ;  that  said  county 
failed  and  refused  to  furnish  petitioner  or  the  men  quarantined  with 
him  any  medical  attention  or  any  health  officer  to  look  after  their  wel- 
fare, and  failed  and  refused  to  furnish  any  medicines  or  provisions  or 
supplies  for  their  support  and  maintenance  for  said  period  of  two 
months  during  the  time  said  quarantine  was  in  force  and  effect;  that 
your  petitioner  can  not  furnish  the  court  with  an  itemized  account  of 
a  county  physician  attending  upon  your  petitioner  and  men  quaran* 
tined  with  him  for  the  reason  that  said  county  failed  and  refused  to 
furnish  or  to  pay  the  physician  appointed  to  perform  the  service,  and 
after  said  resignation  of  said  R.  C.  Hannah  the  said  county  failed  to 
appoint  in  his  place  and  stead  a  county  physician  to  attend  to  the  needs 
of  petitioner  and  the  men  so  quarantined  with  him.  That  being  thus 
circumstanced  through  no  fault  of  this  petitioner,  and  being  thus  held 
in  strict  quarantine  by  the  duly  constituted  authority  of  King  County, 
your  petitioner,  being  compelled  by  the  dictates  of  common  humanity, 
gave  such  aid,  assistance  and  attention  as  he  could  possibly  receive  and 
obtain  for  himself  and  men  in  the  condition  they  were  placed;  that 
your  petitioner  incurred  expenses  for  nursing  said  men  while  they  were 
sick  with  the  smallpox,  paid  for  all  their  medicines  and  provisions  for 
said  eight  men,  also  furnished  them  shelter  and  protection  and  pro- 
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yisionfi  and  supplies,  during  same  entire  two  months;  that  your  peti- 
tioner kept  a  careful  and  accurate  account  of  all  the  moneys  expended 
and  expenses  incurred  in  caring  for  and  supplying  everything  he  could 
for  the  comfort  of  said  men  thus  quarantined;  that  as  soon  as  the 
quarantine  was  raised  and  your  petitioner  was  allowed  to  leave  the  place 
where  King  County  had  him  quarantined  he  presented  his  account  to 
the  Commissioners  Court  of  King  County  for  their  approval  and  al- 
lowance, which  account  is  hereto  attached  and  made  a  part  of  this  peti- 
tion, marked  exhibit  A.  That  at  the  time  of  presenting  said  account 
to  the  Commissioners  Court  of  King  County  your  petitioner  explained 
said  account  fully  to  said  court,  giving  in  detail  all  items  of  expendi- 
ture contained  in  said  account;  that  said  Commissioners  Court  refused 
to  consider  said  account  and  refused  to  allow  same  or  any  part  thereof ; 
that  said  account  presented  to  the  Commissioners  Court  of  King  County 
amounted  to  the  sum  of  $350,  and  same  was  by  said  court  refused  and 
rejected.  That  your  petitioner  has  now  presented  to  this  court  a  care- 
fully itemized  account  covering  the  said  sum  of  $350 ;  that  said  account 
was  not  itemized  sufficiently  at  the  time  of  presenting  same  to  the  court 
for  the  reason  that  the  petitioner  did  not  have  access  to  all  the  books 
and  accounts  constituting  said  account,  and  now  presents  them  in  full, 
itemized  for  the  inspection  and  consideration  of  this  court,  which  said 
itemized  account  is  hereto  attached  and  made  a  part  of  this  petition, 
marked  exhibit  B.  That  said  itemized  accounts  are  the  same  items  in 
bulk  presented  to  the  Commissioners  Court  for  their  allowance;  that 
said  accoimt  was  rejected  by  the  Commissioners  Court  of  King  County 
on  the  ilth  day  of  February,  1902,  and  by  said  court  rejected  on  same 
day;  that  at  the  time  said  account  was  presented  to  the  Commissioners 
Court  of  King  County  same  was  a  just  account,  due  and  payable;  that 
these  accoimts  and  expenses  enumerated  in  said  itemized  account  would 
not  have  been  incurred  by  plaintiff  had  it  not  been  for  the  quarantine 
so  strictly  surrounding  him  and  his  men  and  by  said  King  County  en- 
forced against  them.  That  by  reason  of  the  acts  set  forth  in  this  peti- 
tion defendant  became  liable  to  this  plaintiff  in  the  sum  of  $350. 

"Wherefore  plaintiff  prays  that  defendant  be  cited  as  the  law  directs, 
.  and  that  he  have  his  judgment  against  King  County,  defendant,  in  the 
sum  of  $350,  and  all  costs  of  suit,  and  such  other  and  further  relief  as 
to  the  court  shall  seem  just  and  equitable.^* 

We  think  the  petition  states  a  cause  of  action  against  King  County. 
Art.  4340,  Rev.  Stats.,  provides:  "Whenever  the  commissioners  court 
of  any  county  has  reason  to  believe  that  they  are  threatened  at  any 
point  or  place  within  or  without  the  county  limits  with  the  introduction 
or  dissemination  of  a  dangerous,  contagious  or  infectious  disease  that 
can  and  shall  be  guarded  against  by  quarantine,  they  may  direct  their 
county  physician  to  declare  and  maintain  said  quarantine  against  any 
and  all  such  dangerous  diseases;  to  establish,  maintain  and  supply  sta- 
tions or  camps  for  those  held  in  quarantine ;  to  provide  hospitals,  tents 
or  pest  houses  for  those  sick  of  contagious  and  infectious  disease;  to 
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furnish  provisions,  medicine  and  all  other  things  absolutely  essential 
for  the  comfort  of  the  well  and  the  convalescence  of  the  sick.  The 
county  physician  shall  keep  an  itemized  account  of  all  lawful  expenses 
incurred  by  local  quarantine,  and  his  county  shall  assume  and  pay  them 
as  other  claims  against  the  coxmty  are  paid." 

We  think  a  proper  interpretation  of  this  statute  would  require,  that 
a  county  whose  commissioners  court  has  determined  that  they  are 
threatened  with  the  introduction  or  dissemination  of  a  dangerous,  con- 
tagious or  infectious  disease  that  can  and  should  be  guarded  against 
by  quarantine,  and  has  directed  the  county  physician  to  declare  and 
maintain  such  quarantine,  should  furnish  to  those  thus  detained  such 
provisions,  medicines  and  other  things  as  are  absolutely  essential  to 
their  comfort  and  convalesence,  and  is  legally  liable  therefor.  We  can 
not  hold  that  it  is  optional  with  a  county  to  assume  the  duty  of  supply- 
ing these  things.  Nor  can  we  assent  to  the  contention  of  appellant, 
that  the  county  would  be  relieved  of  this  duty  because  of  the  fact  that 
there  was  no  coxmty  physician  to  keep  the  itemized  account  of  the  ex- 
penses incident  to  the  quarantine,  after  the  resignation  of  Dr.  Hannah. 
The  beneficent  purpose  of  the  statute  was  to  supply  to  those  detained  in 
quarantine  such  things  as  were  absolutely  essential  to  their  comfort  and 
convalescence,  and  the  duty  of  the  county  physician  in  the  particular 
of  keeping  an  itemized  account  of  expenditures  is  at  most  only  minis- 
terial in  its  nature,  and  the  liability  of  the  county  not  made  to  depend 
upon  his  compliance.  If  such  were  the  casQ,  the  county  could  in  the 
most  meritorious  cases  avoid  all  liability  by  refusing  to  appoint  such 
auditing  officer.  Further,  it  was  the  duty  of  the  county  judge  of  appel- 
lant county  to  appoint  another  physician  upon  the  resignation  of  Dr. 
Hannah. 

It  is  contended  that  appellant  can  not  recover  upon  his  petition  herein 
because  whatever  expenditures  he  made  were  voluntary  upon  his  part, 
and  that  he  can  not,  without  the  consent  of  King  County,  bind  her. 
We  do  not  think  it  can  be  said  that  expenditures  made  under  the  cir- 
cumstances alleged  are  voluntarily  made.  It  is  not  the  case  of  one 
person  voluntarily  paying  the  debt  of  another;  the  supplies  and  medi- 
cine were  furnished  by  the  appellee  himself  ex  necessitate  rei.  Again, 
were  such  items  not  statutory  charges  against  the  county,  we  would  be 
constrained  to  hold  that  there  was  an  implied  contract  to  pay  them. 
The  county  made  the  order  directing  a  quarantine,  appointed  a  coimty 
physician,  who  established  such  quarantine,  placing  guards,  etc.,  about 
the  camp  of  appellee  and  his  men, — ^knew  of  the  resignation  of  the 
county  physician,  and  continued  thereafter  to  maintain  such  quaran- 
tine, without  providing  another,  and  without  in  any  manner  whatever 
providing  for  the  wants  and  necessities  of  those  thus  afifected  by  the 
order,  and  must,  under  the  circumstances  alleged,  be  held  to  have  con- 
sented to  the  appellee^s  supplying  such  things  as  it  was  legally  liable 
for,  but  which  it  had  made  no  arrangements  to  supply. 

The  petition  nowhere  alleges  in  terms  that  the  provisions,  medicines. 
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etc.,  supplied  were  absolutely  essential  for  the  comfort  of  the  well  or  the 
convalescence  of  the  sick,  but  no  special  exception  was  reserved  to  the 
omission,  and  the  language  used  is  good  upon  a  general  exception.  But 
the  view  here  indicated  serves  to  accentuate  the  error  complained  of 
by  appellant  in  its  twenty-seventh  assignment  of  error,  and  for  which 
the  judgment  must  be  reversed.  It  was  attempted  to  maintain  the 
suit  upon  a  verified  account  as  provided  for  in  article  2266  of  the  Re- 
vised Statutes.  No  denial  under  oath  was  interposed  by  appellant,  and 
in  consequence  the  appellant  was  denied  the  right  to  cross  examine 
the  appellee  as  to  the  correctness  or  reasonableness  of  the  items  sued 
for.  This  is  not  such  an  account  as  may  be  verified  within  the  mean- 
ing of  the  statute.  McCamant  v.  Batsell,  59  Texas,  363 ;  Austin  &  N. 
W.  Railway  v.  Daniels,  62  Texas,  70. 

The  error  is  material,  for  it  was  certainly  pertinent  to  inquire  into 
the  correctness  and  reasonableness  of  the  items,  to  the  end  that  the 
county  be  not  held  liable  save  in  the  event  the  *^provisions,  medicine 
and  other  things**  appeared  to  be  "absolutely  essential  for  the  comfort 
of  the  well  and  the  convalescence  of  the  sick,"  considering  the  nature 
and  extent  of  the  quarantine. 

The  views  here  expressed  dispose  of  the  other  assignments. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Stillman  Barber  v.  Sarah  S.  B.  Geer. 

Decided  January  10,  1903. 

1.— Marriage  Contract— Breach— Evidence— Question  for  Jury. 

Where  plaintiff  in  an  action  for  breach  of  promise  of  marriage  sought  to 
show  such  a  promise  made  through  written  correspondence,  some  of  the  letters 
not  being  produced,  but  oral  testimony  as  to  their  contents  being  admitted,  the 
charge  of  the  court  properly  left  to  the  jury  the  construction  of  the  letters  re- 
lied on. 

2. — Same— General  Reputation. 

Evidence  of  plaintiff's  reputation  for  truth  and  veracity  is  not  admissible 
in  an  action  for  breach  of  promise  of  marriage  for  the  purpose  of  mitigating 
the  damages  claimed  to  have  resulted  from  wounded  feelings  and  injured  repu- 
tation. 

Appeal  from  the  District  Court  of  Fisher.  Tried  below  before  Hon. 
P.  D.  Sanders. 

A.  H.  Kirby,  L.  B.  Allen,  and  Theodore  Mack,  for  appellant. 

McCrea,  Oreen  &  Ponder,  for  appellee. 

STEPHENS,  Associate  Justice. — ^This  is  appellant^s  third  appeal 
in  this  case.  The  first  judgment  was  reversed  because  of  the  admission 
in  evidence,  without  explanation,  of  a  mutilated  letter.  23  Texas 
Civ.  App.,  531,  57  S.  W.  Rep.,  58.  The  second  judgment  was  reversed, 
under  rulings  of  the  Supreme  Court,  because  of  the  refusal  of  the  Dis- 
trict Court  to  give  a  certain  special  instruction  requested  by  appellant, 
and  because  of  its  refusal  to  quash  a  deposition  returned  into  court 
under  a  double  cover  with  some  infonnality  of  indorsement.  26  Texas 
Civ.  App.,  89,  65  S.  W.  Rep.,  934  and  1007  (contra,  Evans  v.  Reynolds, 
32  Ohio  St.,  163).  These  rulings  were  all  observed  on  the  last  trial, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$2750,  from  which  this  appeal  is  prosecuted. 

Error  is  first  assigned  to  the  second  paragraph  of  the  charge  upon 
the  ground  that  it  submitted  the  issue  of  a  verbal  contract  of  marriage 
when  only  a  written  one  had  been  alleged,  but  the  assignment  must  be 
overruled,  if  for  no  other  reason,  because  the  comprehensive  language 
complained  of,  which  was  but  a  statement  in  general  terms  of  the  law 
of  marriage  contracts,  was  restricted  in  its  application  to  this  case  by 
the  third,  fourth  and  seventh  paragraphs  of  the  charge  to  a  contract  by 
corrG5fM-indence,  as  alleged. 

F>mr  is  next  assigned  to  the  charge  because  it  left  to  the  jury  the 
fimstniction  of  the  letters  relied  on  by  appellee  to  establish  the  contract 
fl»^?kred  on,  but  cleariy  the  evidence  was  not  such  as  to  warrant  an  in- 
struriion  that  this  written  correspondence  was  insufficient  as  evidence 
**f  sijcli  contract.  Some  of  the  letters  were  not  produced  and  oral  testi- 
mony as  to  their  contents  was  admitted.  The  evidence  of  appellee, 
which  senms  to  have  been  accepted  by  the  jury,  though  somewhat  in 
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conflict  with  that  of  appellant  and  other  witnesses,  tended  to  show  a 
promise  of  marriage  on  the  part  of  appellant  and  an  acceptance  by 
appellee  as  a  result  of  the  correspondence  between  them,  including,  of 
course,  the  lost  letters. 

The  third,  fourth  and  eleventh  assignments  complain  that  the  muti- 
lated letter  was  inadmissible,  and  should  not  have  been  considered  "for 
any  purpose;'*  but  we  think  appellee's  explanation,  though  not  very 
satisfactory,  was  nevertheless  sufficient  to  warrant  the  court  in  submit- 
ting that  phase  of  the  issue  to  the  jury. 

The  fifth  and  sixth  assignments  complain  of  the  court's  refusal  to 
give  appellant's  first  and  third  special  charges,  but  must  be  overruled 
because  the  ground  was  sufficiently  covered  by  the  main  charge. 

Under  the  seventh  and  eighth  assignments  the  only  proposition  sub- 
mitted is,  in  substance,  that  reputation  for  truth  and  veracity  of  the 
plaintiff  in  action  for  breach  of  promise  of  marriage  is  competent  in 
mitigation  of  special  damages  claimed  to  result  from  wounded  feel- 
ings, injured  reputation,  etc.,  in  support  of  which  the  case  of  Collins 
V.  Clark,  recently  decided  by  this  court,  30  Texas  Civ.  App.,  341,  is 
cited;  but  we  think  the  cases  are  distinguishable,  and  that  the  propo- 
sition it  not  maintainable.    The  evidence  warranted  the  verdict. 

Judgment  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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L.  Ohlsen  v.  M.  H.  Wilson. 

Decided  January  10,  1903. 

Contract — ^Illegality — Gambling  Device — ^Public  Policy. 

Where  an  article  is  designed  and  manufactured  to  be  used  exclusively  for 
illegal  purposes,  such  as  a  gambling  box  device,  and  the  seller  knows  of  the 
use  intended  for  it,  the  courts  will  refuse,  on  grounds  of  public  policy,  to  lend 
aid  in  the  recovery  of  the  purchase  price. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thos.  P.  Nash. 

J.  C.  Patton,  for  appellant. 

Ellison  &  Cohron,  for  appellee. 

RAINEY,  Chief  Justice. — Ohken  sued  to  recover  for  the  value  of 
a  ceri»in  metal  box  with  many  attachments,  etc.,  which  he  alleged  he 
was  employed  to  make  for  M.  H.  Wilson,  and  he  sought  also  to  recover 
of  C.  0.  Hodges  on  the  ground  that  Wilson  had  placed  with  said  Hodges 
ceri^in  tools  to  hold  as  collateral  security,  and  which  the  said  Hodges 
had  wrongfully  returned  to  said  Wilson. 

The  evidence  showed  that  the  box  manufactured  by  Ohlsen  was  a 
trick  faro  box  especially  designed  for  gambling  purposes,  the  mechan- 
ism of  which  enabled  the  user  to  manipulate  the  cards  in  favor  of  the 
exhibitor  of  the  game  and  against  those  who  bet  at  said  game,  all  of 
which  was  known  to  Ohlsen. 

The  vital  point  in  the  case  is  raised  by  the  charge  of  the  court  wherein 
the  jury  were  instructed,  in  effect,  that  if  Ohlsen  constructed  for  de- 
fendant Wilson  the  box,  knowing  the  same  was  intended  to  be  used 
exclusively  as  a  gambling  device  he  could  not  recover.  The  proposition 
is  advanced  that  in  order  to  prevent  plaintiff's  recovering  he  must  not 
only  have  known  the  illegal  use  for  which  the  box  was  intended,  but 
also  that  his  pay  was  to  be  derived  from  the  illegal  gains  derived  from 
the  illegal  use  thereof.  That  such  would  prevent  his  recovery  is  settled 
by  our  Supreme  Court.  Reed  v.  Brewer,  90  Texas,  144.  But  where 
the  seller  knows  of  the  illegal  use  to  which  the  article,  sold  is  to  be 
put,  but  does  not  expect  or  know  that  his  pay  is  to  come  through  such 
illegal  use,  the  question  does  not  seem  to  be  settled.  This  is  especially 
so  where  the  article  is  one  of  legitimate  commerce.  In  the  case  of 
Eeed  v.  Brewer,  supra,  our  Supreme  Court  pretermitted  the  question. 
In  Hanover  v.  Doane,  12  Wall.,  342,  the  court  said:  "The  whole  doc- 
trine of  avoiding  contracts  for  illegality  and  immorality  is  founded 
upon  public  policy.  It  is  certainly  contrary  to  public  policy  to  give  the 
aid  of  the  courts  to  a  vendor  who  knew  that  the  goods  were  purchased, 
or  to  a  lender  who  knew  that  his  money  was  borrowed,  for  the  purpose 
of  being  employed  in  the  commission  of  a  criminal  act  injurious  to 
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society  or  to  any  of  its  members."  Whatever  may  be  the  true  rule 
where  the  vendor  sells  an  article  which  is  not  designed  for  illegal  pur- 
poses, but  knows  when  he  sells  that  such  is  to  be  used  for  such  purposes, 
we  are  of  the  opinion  that  where  an  article  is  designed  and  manufac- 
tured to  be  used  exclusively  for  illegal  purposes,  and  the  seller  knows  it, 
the  courts  ought  not  to  lend  aid  in  the  recovery  of  the  purchase  price. 
Ohlsen  is  placed  in  this  attitude  by  the  evidence,  and  he  is  not  entitled 
to  relief. 
The  judgment  is  a£Srmed. 

Affirmed, 
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S.  A.  AND  J.  Roll  Johnson  v.  T.  J.  Weatherford  et  al. 

Decided  January  10,  1903. 

1.— Judgment  Lien— Issuance  of  Execution  Yearly. 

Under  the  Act  of  November  6,  1866  (2  Pasch.  Dig.  Laws,  art.  7005),  re- 
quiring that  in  order  to  preserve  the  lien  of  a  judgment  on  real  estate  of  the 
debtor,  execution  shall  be  issued  each  year  on  the  judgment,  the  insolvency  of 
the  judgment  debtor  does  not  excuse  a  failure  to  have  executions  so  issued. 

2.— ^Probate  Court— Jurisdiction— Decedents'  Estates. 

Where  an  administration,  under  a  will,  was  had  in  the  probate  eourt  on 
the  community  estate  of  a  deceased  husband,  the  fact  that  the  probate  claim 
docket  did  not  show  that  any  claims  were  ever  presented  against  the  estate 
did  not  of^  itself  suffice  to  show  that  the  court  had  no  jurisdiction  over  the 
estate. 

3. — Same — ^Probate  Sale — ^Widow's  Allowance — ^Presumptions. 

Since  the  probate  court  has,  under  certain  circimistances,  the  power  to  make 
an  allowance  for  the  widow  and  children  of  the  decedent,  and  to  order  a  sale 
to  raise  the  amount  so  allowed,  it  will,  in  a  collateral  suit,  be  presumed  in  favor 
of  a  purchaser  at  such  sale  that  the  conditions  existed  which  authorized  the 
order  for  such  a  sale. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon, 
Thos.  F.  Nash. 

Jejf  Word,  for  plaintiffs  in  error. 

Gano,  Oano  &  Oano  and  Coke  &  Coke,  for  defendants  in  error. 

BOOKHOUT,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  to  a  certain  tract  of  land  fully  described  in  the  petition  of 
T.  J.  Weatherford,  filed  in  the  District  Courii  of  Dallas  County,  Texas, 
on  February  2,  1899.  The  defendants  in  said  suit  were  J.  Roll  John- 
son, S.  A.  Johnson,  F.  P.  Fee  and  Sanger  Bros.,  a  firm  composed  of 
Isaac  Sanger,  Phillip  Sanger  and  Alec  Sanger.  Sanger  Bros,  were 
made  parties  to  said  suit  by  reason  of  having  executed  a  general  war- 
ranty deed  to  T.  J.  Weatherford,  plaintiff  praying  that  in  event  of 
failure  to  recover  the  said  land  against  S.  A.  Johnson,  J.  Roll  Johnson 
and  F.  P.  Fee,  he  have  judgment  over  against  Sanger  Bros,  on  their 
warranty.  S.  A.  Johnson  and  J.  Roll  Johnson  answered  by  plea  of  not 
guilty,  and  three,  five  and  ten  years  limitation.  Sanger  Bros,  answered, 
admitting  the  allegations  of  T.  J.  Weatherford's  petition,  and  alleged 
that  at  one  time  they  owned  said  land  and  conveyed  it  to  T.  J.  Weath- 
erford by  general  warranty  deed  for  the  consideration  therein  stated, 
and  that  at  the  time  of  said  conveyance  their  title  was  good  and  valid. 
The  defendant,  F.  P.  Fee  was  not  served  with  citation  in  the  lower 
court,  and  plaintiff,  T.  J.  Weatherford,  dismissed  as  to  him. 

Said  cause  was  called  for  trial  on  April  22,  1901,  and  was  tried  be- 
fore the  court  without  a  jury,  judgment  being  rendered  in  favor  of  the 
plaintiff,  T.  J.  Weatherford,  for  title  and  possession  of  said  land,  and 
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in  favor  of  Sanger  Bros,  for  what  cost  had  accrued  against  them.  De- 
fendants, S.  A.  and  J.  Roll  Johnson,  made  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  from  which  ruling  of  the  court  they 
bring  this  cause  to  this  court  by  writ  of  error. 

The  following  evidence  was. introduced  upon  the  trial:  The  pari;ie8 
agreed  upon  the  trial  that  T.  G.  T.  Kendall  was  the  common  source  of 
title.  The  plaintiff  introduced  the  following  title  papers:  1.  Deed 
from  T.  G.  T.  Kendall  and  wife  to  Fred  Ganzer,  dated  March  1,  1879, 
filed  for  record  February  3,  1880.  2.  Plaintiff  proved  that  Fred  Gan- 
zer died  March  30,  1896 ;  that  his  estate  was  administered  upon  in  Dal- 
las County,  Texas ;  that  by  order  of  court  made  in  the  course  of  admin- 
istration the  land  in  controversy  herein  was  ordered  sold,  and  was  sold 
and  conveyed  to  Sanger  Bros,  on  the  8th  day  of  April,  1897,  for  the 
consideration  of  $368.  3.  General  warranty  deed  from  Sanger  Bros, 
to  the  plaintiff,  T.  J.  Weatherford.  There  was  evidence  that  the  land 
in  controversy  was  in  wild  and  uncultivated  state,  never  having  been  in 
actual  possession  of  anyone.  The  deed  from  Sanger  Bros,  to  the  plain- 
tiff is  dated  April  14,  1897,  filed  for  record  January  24,  1898,  and  re- 
cites a  consideration  of  $368. 

The  defendants,  S.  A.  and  J.  Roll  Johnson,  introduced  in  evidence 
a  judgment  of  the  District  Couft  of  Dallas  County,  rendered  July  7, 
1871,  decreeing  that  T.  G.  T.  Kendall  was  entitled  to  the  lands  involved 
in  this  controversy,  and  vesting  title  to  the  same  in  him.  They  also 
introduced  in  evidence  a  judgment  of  the  District  Court  of  Dallas 
County,  Texas,  in  the  cause  of  E.  W.  Jackson  v.  T,  G.  T.  Kendall,  ren- 
dered on  February  9,  1875,  for  the  sum  of  $132.86.  They  then  intro- 
duced in  evidence  an  execution  issued  by  the  district  clerk  of  Dallas 
County,  on  said  judgment,  dated  May  17,  1875,  to  the  sheriff  or  any 
constable  of  Dallas  County,  which  was  returned  by  said  sheriff  on  the 
5th  day  of  June,  1875,  no  property  found.  Also  two  other  executions 
were  issued  on  said  judgment  during  the  year  1875,  with  a  return  to 
each  by  the  sheriff  of  no  property  found.  Also  an  execution  issued  on 
August  16,  1876,  with  a  similar  return  of  no  property  found.  They 
then  introduced  an  execution  issued  on  said  judgment,  dated  April  23, 
1877,  against  T.  G.  T.  Kendall,  as  principal,  and  F.  M.  Hanks,  as 
surety.  This  execution  was  levied  on  lots  or  tracts  of  land  belonging 
to  F.  M.  Hanks  and  located  in  Hanks'  addition  to  the  city  of  Dallas, 
Texas.  A  sale  of  this  property  was  made  by  the  sheriff  of  Dallas 
County.  The  return,  however,  upon  the  execution,  as  shown  by  the 
sheriff,  makes  no  mention  whatever  of  any  effort  to  find  property  be- 
longing to  T.  6.  T.  Kendall.  Said  defendants  then  introduced  an  exe- 
cution issued  on  said  judgment  above  referred  to  on  February  14,  1880. 
This  execution  was  levied  by  the  sheriff  of  Dallas  County,  Texas,  on 
the  20th  day  of  February,  1880,  on  the  land  in  controversy,  and  said 
land  was  sold  by  the  sheriff  on  the  first  Tuesday  in  April^  1880,  to  F. 
P.  Fee,  for  $50.    It  was  also  proven  that  no  copies  of  the  judgment 
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vesting  title  in  T.  G.  T.  Kendall  had  ever  been  recorded  in  the  county 
clerk's  office  of  Dallas  County.  They  also  proved  that  T.  G.  T.  Ken- 
dall was  insolvent  during  the  years  1876,  1877,  1878,  1879  and  1880. 

Opinion, — 1.  The  first  question  presented  is,  was  the  judgment  of  Jack- 
son V.  Kendall  a  lien  upon  the  land  8ue<f  for  at  the  time  Fee  purchased 
it  at  sheriff's  sale  ?  The  contention  of  the  plaintiffs  in  error  is  that  the 
said  judgment  was  a  lien  upon  the  land  when  the  same  was  levied  upon 
on  the  20th  of  February,  1880,  under  the  execution  issued  on  February 
4,  1880.  The  contention  of  the  defendants  in  error  is  that  the  plaintiff 
in  the  judgment,  Jackson,  had  failed  to  preserve  his  lien,  in  that  he 
had  failed  to  have  execution  issued  thereon  each  year.  The  statute 
which  created  the  lien  and  under  which  the  contention  of  plaintiffs  in 
error  arises  is  the  Act  of  November  6,  1866.  2  Pasch.  Dig.,  art.  7005. 
This  statute  has  been  repeatedly  construed  by  the  Supreme  Court,  and 
the  effect  of  their  holding  is  that,  notwithstanding  the  issuance  of  an 
execution  within  one  year  from  the  time  when  it  might  have  been  issued, 
unless  due  diligence  is  subsequently  used  to  enforce  the  lien  it  is  lost; 
and  the  failure  to  sue  out  executions  from  year  to  year  is  held  to  be 
failure  to  use  due  diligence  unless  there  is  something  in  the  facts  of  the 
particular  case  to  take  it  out  of  th^  rule.  Barron  v.  Thompson,  64 
Texas,  235;  Bassett  v.  Proetzel,  53  Texas,  569;  Deutsch  v.  Allen,  57 
Texas,  89.  Plaintiffs  in  error  contend  that  the. insolvency  of  Kendall, 
the  defendant  in  the  judgment,  during  the  years  1876,  1877,  1878  and 
1879  was  a  sufficient  excuse  for  failing  to  have  execution  issued  for 
these  years,  and  takes  this  case  out  of  the  general  rule.  This  is  the 
main  contention  in  this  case. 

We  are  of  opinion  that,  in  order  to  excuse  the  failure  to  issue  Execu- 
tion from  year  to  year,  there  must  have  been  some  legal  obstacle  pre- 
venting the  issuance  of  sale.  This,  in  our  opinion,  is  the  effect  of  the 
holding  in  the  case  of  Bruner  v.  Weston,  66  Texas,  209.  The  insol- 
vency of  the  judgment  debtor  presented  no  obstacle  to  the  issuance  of 
execution  on  a  judgment  against  him.  In  the  case  of  Bassett  v.  Proet- 
zel, supra,  it  was  held  that  the  bankruptcy  of  the  judgment  debtor, 
who  had  many  years  before  conveyed  away  whatever  interest  he  had  in 
the  lot' therein  in  controversy,  and  whose  schedule  of  assets  showed  no 
claim  whatever  thereto,  presented  no  obstacle  to  the  enforcement  of  the 
judgment  lien  against  one  holding  the  lot  subject  thereto,  and  it  was 
held  that  by  failure  to  have  execution  issued  from  year  to  year  the 
judgment  lien  was  lost.  Nor  did  the  failure  of  Kendall  to  have  the 
judgment  of  the  District  Court  decreeing  him  title  to  the  land  recorded, 
or  his  failure  to  pay  tsLXc^  on  the  land  furnish  any  excuse  for  Jackson's 
failure  to  have  execution  issued  on  his  judgment  each  year,  if  he  wished 
to  preserve  a  lien  upon  the  land.  In  our  opinion,  by  the  failure  to  have 
execution  issued  on  the  judgment  of  Jackson  v.  Kendall,  from  April 
23,  1877,  to  February  14,  1880,  the  judgment  lien  on  the  land  in  con- 
troversy was  lost. 
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2.  Did  the  court  err  in  sustaining  objections  to  the  evidence  offered 
by  plaintiffs  in  error  to  show  a  superior  outstanding  title  in  Helen 
Ganzer?  It  was  shown  that  Fred  Ganzer  died  in  March,  1896,  leaving 
a  wife,  Helen  Ganzer.  By  the  will  of  ^red  Ganzer  he  left  his  property 
to  his  wife,  Helen  Ganzer,  and  appointed  her  excutrix.  She  refused  to 
act  as  executrix  under  said  will.  The  will  was  duly  probated  in  the 
County  Court  of  Dallas  County,  Texas,  and  Charles  Kley  was  appointed 
administrator  with  the  will  annexed.  An  inventory  and  appraisement 
was  duly  filed  and  approved  by  the  court.  This  inventory  included  the 
land  in  controversy,  and  also  the  homestead  of  Fred  Ganzer  and  his 
wife,  which  constituted  all  of  the  real  property  belonging  to  said  estate. 
Under  order  of  the  court  the  homestead  was  set  aside  to  Mrs.  Helen 
Ganzer,  wife  of  Fred  Ganzer,  deceased.  The  court  also  made  an  allow- 
ance to  her  of  the  sum  of  $800  for  her  support  and  maintenance  for  one 
year.  The  court  then^  upon  proper  application,  ordered  the  adminis- 
trator of  said  estate  to  sell  the  lands  in  controversy  at  private  sale,  for 
cash,  for  the  purpose  of  raising  the  amount  of  said  allowance  made  to 
Helen  Ganzer.  The  administrator,  under  this  order,  in  April,  1897, 
sold  the  land  in  controversy  to  Sanger  Bros,  for  a  cash  consideration  of 
$368,  which  sale  was  approved  by  the  probate  court  on  April  14,  1897. 
After  the  approval  of  the  sale  a  deed  was  duly  executed  to  Sanger  Bros. 
The  claim  docket  of  the  probate  court  was  offered  in  evidence  by  de- 
fendants for  the  purpose  of  showing  that  no  claim  against  said  estate 
had  ever  been  presented  to  the  county  judge  of  Dallas  County  for  ap- 
proval. Upon  objection  the  court  refused  to  permit  any  of  the  above 
evidence  to  be  introduced  for  the  purpose  of  showing  an  outstanding  title 
in  Helen  Ganzer.  There  was  no  error  in  this  action  of  the  court.  It 
will  be  presumed  that  the  property  belonging  to  the  estate  of  Fred  Gan- 
zer, deceased,  was  community  property  of  himself  and  his  wife,  Helen 
Ganzer.  The  wife  was  not  compelled  to  accept  under  the  will  of  her 
deceased  husband,  but  could  elect  to  have  the  estate  administered  through 
the  probate  court.  The  fact  that  the  claim  docket  fails  to  show  that 
any  claims  against  said  estate  had  been  presented  to  and  approved  by 
the  judge  did  not  itself  shojv  that  Ganzer  did  not  owe  any  debts,  or  that 
the  court  did  not  have  jurisdiction  over  the  estate.  The  probate  court 
had  power  to  fix  the  amount  of  the  allowance  for  the  support  of  the 
widow  and  minor  children  of  the  deceased,  Fred  Ganzer  (Rev.  Stats., 
art.  2037),  and  the  court  could,  under  certain  conditions,  order  a  sale 
of  so  much  of  the  estate  as  was  necessary  to  raise  the  amount  of  such 
allowance.  Rev.  Stats.,  art.  2043.  It  will  be  presumed  that  the  con- 
ditions existed  which  authorized  the  court  to  order  the  sale.  By  virtue 
of  this  sale  and  conveyance  to  Sanger  Bros,  title  to  the  property  passed 
to  them. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 
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C.  H.  Carraway  v.  Houston  &  Texas  Central 
Railway  Company. 

Decided  January  10,  1003. 

l.«->Railroads — ^Injury  at  Crosaings — Contxibutoxy  NegUgence — ^Evidence. 

Where  plaintififs  wagon,  as  he  was  driving  over  a  railroad  crossing  in  a 
town,  was  struck  by  a  rapidly  running  train,  it  was  competent  for  him  to  tes- 
tify, in  connection  with  an  ordinance  prohibiting  trains  from  running  faster 
than  six  miles  an  hour,  and  as  bearing  on  the  question  of  contributory  negli- 
gence, that  he  was  frequently  in  town  there,  and  was  familiar  with  the  usual 
speed  of  trains  therein. 

2. — Same — ^Looking  and  Listening  for  Train. 

When  plaintiff  approached  the  railway  track  he  looked  north  along  it  for 
a  mile  to  a  mile  and  a  half,  and  saw  no  train.  He  then  drove  south,  parallel 
with  the  track  150  to  175  yards,  going  at  a  slow  trot,  and  there  turned  to  cross 
the  track,  and  was  struck  by  a  train  from  the  north  running  twenty  to  sixty 
miles  per  hour.  He  knew  that  trains  habitually  complied  witii  ordinance  there 
which  forbade  a  speed  exceeding  six  miles  per  hour.  Held,  that  a  charge  assum- 
ing that  it  was  plaintiff's  duty  to  look  and  listen  as  he  turned  to  cross  the  track 
and  giving  prominence  to  his  failiu*e  to  do  so,  presented  reversible  error. 

8. — Same — Charge. 

It  was  error  for  the  court  to  charge,  in  effect,  that  plaintiff  could  not  re- 
cover if,  as  he  approached  the  crossing,  he  could  have  seen  or  heard  the  train 
in  time  to  have  stopped  and  avoided  the  accident^  although  the  jury  should  be- 
lieve that  he  was  not  guilty  of  contributory  negligence  in  attempting  to  crosa 
the  track  under  the  circumstances. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Rice  Maxey. 

Randall,  Wood  &  Hassell  and  J.  S.  Lawrence,  for  appellant. 

Baker,  BotU,  Baker  &  Lovett  and  Head  &  Dillard,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  brought  by  appel- 
lant for  personal  injuries  inflicted  upon  him  by  appellee  in  the  follow- 
ing manner:  Appellant,  with  his  uncle,  C.  M.  Guinn,  was  traveling 
in  a  two  horse  wagon  within  the  limits  of  the  town  of  Van  Alstyne,  in 
Grayson  County,  Texas,  going  toward  McKinney  &  Harris  flouring  miU 
in  the  southern  part  of  the  town.  They  came  from  the  west  to  appel- 
lee's right  of  way,  and  then  turned  south  and  went  a  distance  of  about 
150  or  175  yards  parallel  with  the  railroad,  and  turned  east  to  cross  the 
railroad  track  and  go  over  to  the  mill.  As  they  approached  the  railroad 
track  a  freight  train  of  appellee's  coming  up  behind  them  from  the 
north,  running  at  a  rapid  rate  of  speed,  struck  the  wagon  and  team, 
throwing  appellant  and  his  uncle  out  of  the  wagon  and  inflicting  upon 
him  serious  injuries.  A  trial  resulted  in  a  verdict  for  the  defendant, 
and  plaintiff  appealed. 

Opinion. — 1.  It  is  contended  that  the  court  erred  in  refusing  to  al- 
low plaintiff,  while  a  witness  in  his  own  behalf,  to  testify  that  he  was 
frequently  in  the  town  of  Van  Alstyne    where  the  injuries  were  in- 
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flicted  upon  him;  that  he  was  familiar  with  the  speed  with  which  de- 
fendant's trains  usually  ran  while  going  through  said  town,  and  that 
the  speed  was  slow,  to  wit,  the  rate  of  about  five  or  six  miles  per  hour. 
The  objection  made  by  the  defendant  to  this  evidence  was  that  the 
same  was  irrelevant  and  immaterial.  This  testimony,  when  considered 
in  connection  with  the  evidence  previously  introduced,  that  by  ordi- 
nance of  the  town  of  Van  Alstyne  railway  companies  were  prohibited 
from  running  their  trains  at  a  greater  rate  of  speed  than  six  miles  per 
hour,  and  making  a  violation  of  said  ordinance  a  misdemeanor  punish- 
able, on  conviction,  by  fine,  was  admissible  on  the  issue  of  contributory 
negligence,  and  its  exclusion  was  error. 

2.  It  is  insisted  that  the  court  erred  in  its  charge  on  contributory 
negligence,  reading  as  follows:  "It  was  the  duty  of  plaintiff,  as  he 
approached  said  crossing,  to  have  used  such  care  to  have  avoided  injury 
as  an  ordinarily  prudent  person  would  have  used  under  the  same  or 
similar  circumstances,  and  if  you  believe  from  the  evidence  that  plain- 
tiff, as  he  approached  said  crossing,  could  have  seen  or  heard  the  ap- 
proaching train  in  time  to  have  stopped  and  avoided  the  injury,  and  if 
you  further -find  and  believe  from  the  evidence  that  when  approaching 
said  crossing  plaintiff  failed  to  look  and  listen,  or  to  do  either,  and  that 
in  such  failure,  if  you  find  he  did  so  fail,  you  find  and  believe  that 
plaintiff  was  guilty  ,of  negligence,  that  is,  that  he  failed  to  exercise 
such  degree  of  care  as  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  or  similar  circumstances,  then  you  will  find  for 
the  defendant^  even  though  you  should  find  and  believe  that  said  de- 
fendant's servants  operating  said  train  were  also  guilty  of  negligence 
in  each  and  every  particular  alleged  in  plaintiff's  petition,  unless  you 
should  find  for  plaintiff  under  the  next  succeeding  paragraph  of  this 
charge/' 

There  was  evidence  that  when  plaintiff  approached  the  right  of  way 
and  track  of  defendant  he  looked  up  the  track  north  for  a  distance 
of  a  mile  or  a  mile  and  a  half  and  saw  no  train.  He  then  turned  south 
parallel  with  the  railway  track  and  drove  south  in  a  slow  trot  about 
150  or  176  yards  to  the  crossing.  He  then  turned  to  cross  the  track, 
aad  while  in  the  act  of  crossing  he  was  struck  by  a  locomotive  and 
train  of  defendant  coming  from  the  north.  There  was  evidence  that 
the  train  was  running  at  the  rate  of  twenty  to  sixty  miles  per  hour, 
and  that  it  failed  to  give  the  signal  for  the  crossing.  The  charge  seems 
to  assume  that  it  was  the  duty  of  plaintiff  to  have  looked  and  listened 
as  he  turned  to  cross  the  track,  and  gives  undue  prominence  to  his 
failure  to  do  so.  Plaintiff  did  look  for  a  train  when  he  first  approached 
the  track,  and  the  jury  might  have  concluded  from  all  the  facts  that 
a  reasonably  prudent  man  would  not  have  again  looked  as  he  turned  to 
cross  the  track.  If,  when  plaintiff  arrived  at  the  defendant's  right  of 
way  and  track,  he  looked  up  the  track  a  distance  of  a  mile  or  a  mile 
and  a  half  and  saw  no  train,  and  then  turned  down  the  track  and 
drove  150  or  175  yards  to  the  crossing,  and,  knowing  that  those  operat- 
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ing  defendanfe  trains  habitually  complied  with  the  ordinance  of  the 
town  and  ran  through  the  town  at  the  rate  of  five  or  six  miles  per  hour, 
turned  to  cross  the  track  without  again  looking,  believing  he  could  cross 
in  safety,  and  if,  in  so  doing  ,the  jury  believed  he  acted  as  a  reasonably 
prudent  man  would  have  acted  under  the  same  circumstances,  then 
they  could  find  that  plaintiff  was  not  guilty  of  negligence  in  attempting 
to  cross  the  track  in  the  manner  he  did.  This  was  the  theory  of  plain- 
tiff upon  the  trial,  and  the  court's  charge  practically  elimitated  it  from 
the  consideration  of  the  jury.  In  this  there  was  error.  Again,  this 
charge  was  misleading  in  that  the  jury  may  have  inferred  therefrom 
that  if  plaintiff,  as  he  approached  the  crossing,  could  have  seen  or  heard 
the  approaching  train  in  time  to  have  stopped  and  avoided  the  injury 
he  could  not  recover,  notwithstanding  they  may  have  believed  that  in 
attempting  to  cross  tiie  track  at  tfiie  time  and  in  the  manner  and  under 
the  circumstances  he  did,  he  was  not  guilty  of  contributory  negligence. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause* 
remanded. 

Reversed  and  remanded. 
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C.  B.   HOLLIPIELD  V.  J.  P.  LaNDRUM   ET  AL. 

Decided  January  14,  1903. 

1. — Sale  of  Landr-Oood  Title— Parol  Evidence. 

Where  a  contract  for  the  sale  of  land  requires  that  the  title  be  "good,"  this 
does  not  in  all  cases  require  that  the  record  title  be  absolutely  perfect,  but  parol 
evidence  is  Bometimea  admissible  to  explain  apparent  lapses  and  defects  in  the 
title. 

8. — Same — ^Identity  of  Names. 

Where  a  patent  issued  to  Levi  H.,  and  the  land  was  subsequently  conveyed 
by  O.  L.  H.,  parol  evidence  was  admissible  to  show  identity  of  name. 

8. — Same— Payment  of  Note. 

So  parol  evidence  is  admissible  to  show  that  a  purchase  money  note  which 
by  the  abstract  was  apparently  outstanding* has  been  paid. 

4. — Same— Time — Curing  Defects. 

Under  a  contract  which  provided  that  if  the  title  was  good  the  earnest 
money  was  to  be  forfeited  unless  the  vendee  took  the  property  within  two  days 
after  the  delivery  of  the  abstract,  but  if  the  title  was  defective  two  days  were 
allowed  the  vendor  to  perfect  the  same,  the  vendor  was  entitled  to  two  days  in 
which  to  cure  designated  defects  after  objections  to  the  title  were  filed  by  the 
vendee. 

5.— Same— Abstract  of  Title— Definition. 

A  charge  defining  an  abstract  of  title  as  a  statement  in  substance  of  what 
appears  on  the  public  records  affecting  the  title,  and  also  a  statement  in  sub- 
stance of  such  facts  as  do  not  appear  upon  the  public  records  which  are  neces- 
sary to  perfect  the  title,  is  substantially  correct. 

6.— Same— Title  Not  Marketable— Adverse  Grant. 

For  the  purpose  of  showing  that  the  title  offered  him  was  not  a  good  and 
marketable  one,  defendant  had  the  right  to  show  a  prior  adverse  grant  by  the 
government  of  Coahuila  and  Texas,  although  such  grant  was  apparently  void, 
since  it  would  be  valid  if  it  could  be  shown  that  it  had  received  the  approbation 
of  the  supreme  executive;  and  the  probability  of  an  adverse  claim  growing  out 
of  such  grant  was  proper  to  be  considered  in  view  of  the  lapse  of  time  since  it  was 
made,  the  absence  of  claim  under  it,  and  adverse  possession  under  plaintiff's  claim. 

7.— Same— Certified  Copy— Foreign  Langaage. 

Where  the  certified  copy  of  such  grant  in  the  Spanish  language  was  also  a 
correct  translation  thereof,  it  was  admissible  in  evidence. 

8. — Same — ^Burden  of  Proof. 

WTiere  the  action  is  by  the  vendor  to  enforce  a  forfeiture  of  the  earnest 
money,  the  burden  is  on  the  defendant  to  show  that  his  objections  to  the  title 
not  arising  on  the  record,  but  resting  in  extraneous  facts,  are  of  such  a  nature 
as  to  threaten  and  diminish  the  market  value  of  the  property. 

9.— Same— Good  Faith— No  Title  When  Contract  Made. 

Where  the  contract  provided  that  the  title  might  be  made  good  by  the  ven- 
dor upon  objection  to  it  by  the  vendee,  the  latter  could  not  refuse  compliance 
with  the  contract  upon  the  ground  merely  that  the  vendor  had  no  title  at  the 
time  the  contract  was  made,  unless  it  was  not  made  in  good  faith,  and  evidence 
of  a  prior  oral  gift  of  the  land  to  the  vendor  by  his  father  was  admissible  to 
show  good  faith  on  his  part. 
10. — Same — ^Waiver — ^Estoppel — ^Pleading. 

Where  the  defendant  pleaded  fraudulent  representations  of  the  vendor,  and 
the  latter  did  not  plead  waiver  or  estoppel,  defendant  can  not  be  held  to  have 
waived  such  defense  by  having  taken  other  steps  in  the  matter  after  learning 
of  the  fraud. 

11.— Same — Fraudulent  Representations  Prior  to  Contract. 

Fraudulent  representations  as  to  the  character  and  quantity  of  the  land 
could  be  urged  by  the  defendant  to  defeat  the  contract,  though  they  were  made 
prior  thereto,  and  were  not  embodied  therein. 
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Appeal  from  the  District  Court  of  Jeflferson.  Tried  below  before 
Hon.  J.  D.  Martin. 

Eazlewood  &  Gordon  and  P.  A.  Dowlen,  for  appellant. 

A.  D.  Lipscomb,  for  appellee. 

GILL,  Associate  Justice. — ^This  was  a  suit  by  the  appellees  for 
damages  against  the  appellant,  growing  out  of  an  alleged  breach  of 
contract  for  the  sale  of  150  acres  of  land.  The  basis  of  the  action  was 
the  following  instrument  styled  ^^eamest  receipt^': 

''$825.  Beaumont,  Texas,  April  27,  1901. 

''Eeceived  of  C.  B.  Hollifield  the  sum  of  eight  hundred  and  twenty- 
five  ($825)  dollars  as  part  payment  of  the  purchase  money  on  the  fol- 
lowing described  property,  to  wit:  150  acres  out  of  the  northwest  comer 
of  the  L.  Hildebrandt  survey,  lying  on  the  east  of  G.  W.  Payne  tract, 
together  with  all  the  improvements  thereon,  which  property  I  have 
thiB  day  sold  to  C.  B.  Hollifield,  his  heirs  and  assigns,  for  the  full  sum 
of  eight  thousand  two  hundred  and  fifty  ($8250)  dollars  cash.  Upon 
payment  of  cash  part  of  purchase  money  ($8250),  including  the  amount 
herein  receipted  for,  I  agree  to  convey  or  cause  to  be  conveyed  by  good 
and  sufficient  warranty  deed  to  the  above  described  property.  If  the 
title  to  said  property  is  not  good,  and  can  not  be  made  good  within 
two  days  from  the  delivery  of  the  abstract,  then  the  $825  herein  re- 
ceipted for  shall  be  returned  to  the  said  C.  B.  Hollifield,  his  heirs  and 
assigns.  But  if  the  title  is  good  and  said  property  is  not  taken  within 
two  days  from  delivery  of  the  abstract,  then  the  $825  herein  receipted 
for  shall  be  forfeited  to  Bright  &  Co.,  and  the  vendor  equally,  as  liqui- 
dated damages,  and  this  receipt  shall  be  null  and  void,  and  all  parties 
herein  named  released.  In  the  event  the  title  to  said  property  is  de- 
fective, two  days  shall  be  allowed  to  the  vendor  to  perfect  the  same,  and 
I  bind  myself  to  use  my  best  efforts  to  perfect  the  title  to  said  property 
within  that  time. 

"J.  P.  Landrum, 
"By  Bright  &  Co.,  agents.^' 

On  the  said  27th  of  April,  the  defendant,  Hollifield,  delivered  to  the 
plaintiff.  Bright  &  Co.,  the  following  draft: 

"$825.  Beaumont,  Texas,  April  27,  1901. 

"Pay  to  the  order  of  Bright  &  Co.,  eight  hundred  and  twenty-five 
($825)  doUars. 

"C.  B.  Hollifield. 
"To  Brooke  Smith  &  Co.,  Brownwood,  Texas." 

Beaumont  National  Bank  and  Brooke  Smith  were  parties  defendant, 
but  the  plaintiffs  dismissed  their  case  as  to  them,  and  proceeded  against 
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HoUifield,  seeking  to  recover  the  Uq^^dated  damages  named  in  said 
"earnest  receipt/' 

The  defendant  HoUifield  filed  a  general  denial  and  plea  of  not  guilty, 
and  also  set  up  by  special  answer  that  he  was  induced  to  enter  into 
said  contract  by  the  false  and  fraudulent  representations  of  the  plain- 
tiffs as  to  the  character  and  location  of  the  land,  and  also  alleged  cer- 
tain defects  in  the  title  tendered  to  him  by  the  plaintiffs,  and  that  said 
defects  were  not  cured  within  the  time  specified  in  the  contract;  that 
time  was  the  essence  of  the  contract;  that  said  "earnest  receipt"  was 
deposited  with  the  Beaumont  National  Bank,  together  with  said  draft 
to  be  held  by  it,  pending  defendant's  investigation  of  the  character  and 
location  of  the  land,  and  pending  the  examination  of  the  title  by  de- 
fendant's attorney;  that,  contrary  to  the  agreement,  the  defendant  bank 
and  plaintiffs  caused  said  draft  to  be  sent  to  Brooke  Smith  &  Co.  for 
collection,  after  defendant  had  refused  to  take  said  title  on  account  of 
said  misrepresentation,  and  on  account  of  the  plaintiffs  failing  and  re- 
fusing to  tender  a  good  record  title  as  specified  in  said  earnest  receipt, 
and  as  promised  by  the  plaintiffs.  And  he  asked  judgment  against  said 
bank  and  the  plaintiffs  for  damages  on  account  of  injury  to  his  credit 
in  having  said  draft  presented  for  collection,  and  its  payment  protested. 

A  trial  resulted  in  verdict  and  judgment  for  the  plaintiffs  for  the 
amount  of  the  draft.  From  this  judgment  C.  B.  HoUifield  has  ap- 
pealed. 

At  a  former  day  of  this  term  we  aflSrmed  the  judgment  without  writ- 
ten opinion.  Upon  a  thorough  reconsideration  of  the  case  on  motion 
for  rehearing,  we  have  concluded  the  judgment  should  be  reversed,  and 
the  cause  remanded  for  errors  committed  at  the  trial,  and  this  renders 
it  necessary  for  us  to  dispose  of  such  assignments  as  present  questions 
likely  to  arise  upon  another  trial. 

On  the  27th  of  April,  1901,  the  instrument  above  set  out  and  styled 
for  convenience-  "earnest  receipt,"  was  executed  by  Bright  &  Co.  as 
agents  of  J.  P.  Landrum.^  Thereupon,  on  the  same  day,  appellant 
executed  and  delivered  to  them  the  draft  for  $825  in  pursuance  of  the 
agreement.  At  that  time  HoUifield  had  never  seen  the  land,  and  did 
not  know  either  its  character  or  location.  He  and  another  witness  tes- 
tified :  That  appellant  stated  he  wished  to  purchase  high  prairie  land, 
free  of  timber  and  marshes,  and  with  mounds  thereon,  which  were 
supposed  to  indicate  the  presence  of  oil  or  gas.  That  Bright  &  Co. 
represented  the  land  to  be  of  that  character,  with  30  or  40  acres  in 
a  good  state  of  cultivation  and  that  the  tract  was  situated  within  two 
miles  of  a  railroad  station  called  Landrum.  That  upon  these  represen- 
tations he  was  induced  to  enter  into  the  contract  of  purchase,  and,  be- 
lieving them  to  be  true,  executed  and  delivered  the  draft,  and  assented 
to  the  terms  of  purchase.  That  it  was  understood  and  agreed  in  con- 
nection with  these  representations  that  if  the  land  was  not  found  to  be 
as  represented,  the  contract  of  sale  should  be  annulled.  Thereafter  on 
the  same  day  appeUant  with  said  witness  went  out  to  see  the  land^  and 
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learned  that  it  was  about  five  miles  from  Landmm  station;  and  they 
both  testify  that  it  was  not  prairie  land  but  timbered ;  that  it  Ijad  sloughs 
and  marshes  upon  it,  and  had  but  a  few  acres  in  cultivation;  and  that 
in  no  respect  was  it  as  represented.  That  upon  his  return  on  the  same 
day  he  advised  both  Landrum  and  his  agents  of  his  discoveries,  and  told 
them  he  would  not  accept  the  land,  and  upon  their  insistence,  referred 
them  to  his  attorney. 

Appellees  prepared  an  abstract  of  title  to  the  land  and  on  the  29th 
of  April  delivered  it  to  P.  A.  Dowlen,  appellant's  attorney,  for  inspec- 
tion. On  May  1st,  Dowlen  returned  the  abstract  to  appellees'  attorneys, 
noting  such  defects  as  he  considered  material. 

The  abstract  showed :  First.  Patent  from  the  State  of  Texas  to 
Levi  Hildebrant  to  320  acres,  which  included  the  land  in  question  of 
date  May  7,  1852.  Second.  Deed  from  0.  L.  Hildebrandt  to  A.  J. 
Ward,  of  date  March  8,  1864.  Third.  Deed  from  A.  J.  Ward  to  G. 
Landrum,  dated  June  1,  1866,  reciting  cash  consideration  of  $320,  and 
note  for  $300,  with  no  express  retention  of  the  vendor's  lien. 

To  this  appellants  attorney  interposed  five  objections  as  follows: 
First.  No  conveyance  appears  in  the  abstract  to  show  title  in  0.  L. 
Hildebrandt.  Second.  In  Ward's  deed  to  Landrum  the  acknowledg- 
ment is  defective.  Third.  Part  of  the  consideration  was  secured  by 
vendor^s  lien  note,  and  no  release  appears.  Fourth.  The  certificate  of 
acknowledgment  of  Gabriel  Landrum,  as  shown  on  the  fourth  page,  is 
defective.     Fifth.     There  is  nothing  to  show  title  in  J.  P.  Landrum. 

These  objections  were  handed  appellees  on  May  1st.  The  first  was 
sought  to  be  cured  by  affidavits  showing  that  Levi  Hildebrandt  and  0. 
L.  Hildebrandt  were  one  and  the  same  person.  The  second  objection 
was  shown  to  be  untenable.  The  third  objection  was  without  merit,  as 
the  note  for  the  purchase  money  had  been  due  for  about  twenty-five 
years,  and  it  was  shown  by  G.  Landrum  that  it  had  been  discharged. 
The  certificate  mentioned  in  the  fourth  objection  does  not  affect  any  of 
the  land  in  controversy.  The  fifth  objection  that  the  abstract  showed 
no  conveyance  from  6.  Landrum  to  J.  P.  Landrum  was  valid,  but 
within  two  days  from  the  time  the  objections  were  made  Landrum  pro- 
cured li  dwjd  from  his  father,  G.  Landrum,  and  had  same  duly  recorded 
and  ti^ndered  a  deed  to  appellant.  There  is  evidence  to  the  effect  that 
appellant  declined  to  complete  the  purchase,  both  on  account  of  the 
state  of  the  title  and  because  of  the  alleged  misrepresentations  set  out 
above. 

J.  W  Landrum  claimed  and  offered  to  prove  that  the  land  was  a 
jjarol  gilt  from  his  father,  G.  Landrum,  to  him  prior  to  the  date  of  the 
t^ontract  of  sale,  but  this  evidence  was  excluded  on  objection  of  appel- 
lant It  was  shown  by  the  testimony  of  G.  Landrum  that  he  had  lived 
upon  tbt^  land  holding  it  as  his  own  and  adversely  to  the  claims  of  others 
t^inee  18(U], — the  date  of  his  deed  from  Ward, — ^with  the  exception  of 
the  two  years  next  preceding  the  trial,  and  that  his  title  had  never  been 
disputed.     This  witness  also  stated  that  the  land  was  woodland  with  a 
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prairie  marsh  and  one  or  two  sloughs  on  it.  He  also  testified  to  the 
payment  of  the  Ward  purchase  money  note.  It  was  shown,  without  dis- 
pute, that  Levi  or  0.  L.  Hildebrandt  lived  upon  the  land  as  his  home 
prior  to  the  sale  to  Ward;  that  his  wife  died  in  1861;  that  when  she 
died  he  moved  to  west  Texas;  that  by  his  deceased  wife  he  had  two 
children,  who  were  married  prior  to  the  death  of  his  wife,  and  who  now 
live  in  west  Texas.  The  record  does  not  disclose  whether  these  chil- 
dren were  male  or  female,  but  we  presume  if  they  had  been  under 
coverture  the  fact  would  have  been  shown. 

We  shall  not  discuss  each  assignment  in  its  order,  but,  for  the  sake 
of  convenience  and  brevity,  dispose  of  such  questions  as  are  presented 
by  the  brief  considered  as  a  whole.  Appellant  contends  that  the  earn- 
est receipt,  properly  construed,  binds  the  vendor  to  give  him  a  good 
record  title;  that  he  could  be  compelled  to  accept  no  other;  and  that 
therefore  the  court  erred  in  admitting  parol  evidence  to  show  that  Levi 
Hildebrandt,  the  patentee,  and  0.  L.  Hildebrandt,  the  vendor,  were 
one  and  the  same  person.  Under  the  assignment  presenting  this  ques- 
tion, he  asserts  the  proposition  that  he  had  the  right  to  demand  a  title 
evidenced  entirely  by  the  record,  and  that  parol  proof  could  in  no  event 
be  resorted  to  for  the  purpose  of  explaining  or  supplying  apparent 
lapses  or  defects.  The  proposition  is  not  without  support  in  the  au- 
thorities, but  the  better  rule  seems  to  be  that  such  proof  is,  under  cer- 
tain circumstances,  admissible.  It  is  said  that  this  must  necessarily  be 
true,  else  many  titles  of  the  most  conclusive  and  satisfactory  nature 
would  be  held  unmarketable  or  not  "good."  In  this  view  of  the  ques- 
tion, title  by  descent  or  inheritance  may  be  shown  by  parol,  and,  if  the 
proof  is  clear  and  conclusive,  the  purchaser  will  be  compelled  to  accept. 
Maupin,  Marketable  Title,  pp.  175,  181.  The  same  rule  has  been  ap- 
plied to  title  by  limitation,  but  in  such  case,  also,  the  facts  establishing 
the  right  must  be  shown  beyond  a  reasonable  doubt,  and  it  taust  also 
appear  with  reasonable  certainty  that  there  is  no  present  probability 
that  a  right  adverse  to  such  title  will  be  asserted  at  a  time  when  the 
purchasers  will  not  have  the  proof  to  successfully  meet  it.  Maupin, 
pp.  175-182. 

Many  authorities  assert  an  apparently  contrary  doctrine, — ^notably  the 
courts  of  California,  Virginia,  Illinois  and  Kentucky;  but  we  apprehend 
the  confusion  and  conflict  among  the  decisions  upon  the  point  grow 
rather  out  of  the  form  of  the  contract  adjudicated  in  each  case,  and  out 
of  the  fact  that  each  case  must  be  determined  upon  its  own  peculiar  cir- 
cumstances. While  our  laws  require  that  every  conveyance  of  real  estate 
shall  be  in  writing,  and  provide  a  means  of  recording  such  evidences  of 
title,  yet,  as  a  matter  of  fact,  a  part  of  every  such  transaction  rests  in 
parol.  Thus,  however  perfect  the  deed  of  conveyance  may  be,  delivery 
is  necessairy  to  its  validity,  and,  if  questioned,  must  be  determined  by 
parol  evidence.  So,  also,  as  to  the  identity  of  the  person  executing  it. 
Where  the  names  are  the  same  or  very  similar,  identity  is  presumed 
until  the  contrary  is  shown.    It  is  also  true  that  many  titles  are  good 
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and  free  from  doubt  which  rest  in  part  on  inheritance  or  limitation^  for 
the  evidence  of  which  in  neither  case  has  the  law  provided  a  means  of 
registration.  Another  instance  is  the  case  of  the  wife's  interest  in  the 
community  real  estate  where  the  deed  was  taken  in  the  name  of  the  hus- 
band. All  these  instances  come  within  the  reason  of  the  rule  laid,  down 
in  Maupin  on  Marketable  Title,  supra,  to  the  effect  that  such  matters 
may  be  shown  by  parol;  that  if  so  shown  the  failure  of  the  record  to 
disclose  them  furnishes  no  sufficient  excuse  for  rescission  by  the  pur- 
chaser if  the  facts  are  made  to  appear  with  such  certainty  as  to  satisfy 
a  reasonable  prudent  person  that  the  title  is  good.  The  doctrine  seems 
to  find  ample  support  in  the  authorities  cited  by  the  author. 

We  have  thus  disposed  of  the  contention  that,  under  a  contract  of 
this  nature^  parol  evidence  is  generally  inadmissible  to  supplement  the 
record.  We  recur  now  to  the  exact  question  made  by  the  first  assign- 
ment, namely,  that  parol  proof  was  inadmissible  to  show  that  0.  L.  and 
Levi  Hildebrandt  were  one  and  the  same  person. 

In  Eobertson  v.  Dubose,  76  Texas,  6,  it  is  said:  "Similarity  of 
names  is  ordinarily  a  sufficient  evidence  of  the  identity  of  a  purchaser 
in  a  chain  of  conveyances,  and,  in  the  absence  of  evidence  casting  a  doubt 
upon  the  identity  of  a  party  to  a  conveyance  ^f  land,  it  ought  to  be  held 
sufficient  in  every  case;'*  citing  Chamblee  v.  Tarbox,  27  Texas,  144.  In 
the  latter  case  there  was  a  conveyance  to  Jane  Carroll,  and  a  subsequent 

conveyance  from  Jane  M.  Tarbox  and  her  husband, Tarbox.   This, 

with  the  recitals  in  the  deed,  was  held  sufficient  proof  of  the  identity  of 
Jane  Carroll  with  Jane  M.  Tarbox,  in  the  absence  of  opposing  proof.  In 
the  case  before  us  it  might  well  be  presumed,  in  the  absence  of  opposing 
proof,  that  0.  L.  Hildebrandt  received  the  conveyance  in  his  Christian 
name,  and  conveyed  it  signing  with  his  initials.  It  was  certainly  not 
error  to  admit  evidence  which  establishes  the  fact  beyond  controversy. 
In  this  connection,  it  is  well  to  dispose  of  appellant's  contention  that  the 
contract,  properly  construed,  entitled  him  to  demand  a  good  record  title. 
The  stipulation  was  for  a  good  title,  or  one  which  could  be  made  good 
within  a  stipulated  time.  Under  the  contract  we  think  the  purchaser 
was  entitled  to  demand  a  good  and  marketable  title,  and  that  such  a 
title  should  be  shown  by  the  abstract,  but  no  fair  construction  of  the 
contract  would  require  a  title  evidenced  entirely  by  the  record.  He  was 
entitled  to  more  than  a  good  title,  for  a  title,  though  in  fact  perfectly 
good,  might  be  so  threatened  with  adverse  claims  of  probable  merit  as  to 
render  it  altogether  unmarketable.  Except  for  the  question  made  as  to 
the  identity  of  0.  L.  and  Levi  Hildebrandt,  and  the  outstanding  pur- 
chase money  note,  the  abstract  was  fair  upon  its  face.  These  defects 
were  both  sought  to  be  cured  by  ahiendment  within  the  prescribed  time, 
and  upon  those  points  it  was  proper  for  the  trial  court  to  hear  proof  in 
determining  whether  the  title  tendered  was  good  and  marketable;  that 
is  to  say,  reasonably  free  from  doubt,  and  such  a  one  as  a  reasonably 
prudent  man,  with  all  the  facts  before  him,  would  accept.  In  deter- 
mining this  question  it  is  not  enough  that  the  objections  raise  a  remote 
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siispicion  against  the  title.  The  objections  must  be  grave  and  reason- 
able, for  few  titles  can  be  established  with  mathematical  certainty. 

In  this  connection  we  will  dispose  of  an  objection  to  the  construction 
placed  by  the  trial  court  upon  the  contract  in  question.  It  is  urged  that 
as  the  defects  in  the  title,  as  disclosed  by  the  abstract,  were  not  cured 
until  more  than  two  days  after  its  delivery  to  appellant,  the  appellees 
were  too  late,  and  the  trial  court  erred  in  allowing  them  two  days  from 
the  filing  of  objections.  While  it  is  true  the  contract  gave  appellant  two 
days  from  the  time  of  delivery  of  the  abstract  in  which  to  comply  with 
the  terms  of  purchase,  it  is  also  true  that  it  was  not  stipulated  that  ap- 
pellees had  only  two  days  from  that  date  in  which  to  cure  designated  de- 
fects. We  thiak  the  trial  court  correctly  held  that  two  days  were  allowed 
after  filing  objections.  Any  other  construction  would  allow  the  pur- 
chaser to  defeat  the  transaction  by  delaying  the  full  two  days  before 
filing  objections.  The  vendor  was  bound  to  meet  only  such  objections 
as  the  vendee  urged,  and,  of  course,  could  not  meet  them  until  their 
nature  was  disclosed. 

The  following  portion  of  the  court's  charge  is  assigned  as  error : 

''By  an  abstract  is  meant  a  statement,  in  substance,  of  what  appears 
on  the  public  records  affecting  the  title;  and  also  a  statement,  in  sub- 
stance, of  such  facts  as  do  not  appear  upon  the  public  records  which  are 
necessary  to  perfect  the  title."  In  the  American  and  English  Encyclo- 
pedia of  Law,  vol.  1,  p.  210,  second  edition,  an  abstract  is  thus  defined : 
"An  abstract  of  title  ♦  ♦  *  is  a  short  and  methodical  summary  of 
the  documents  and  facts  which  affect  the  title  to  a  piece  of  land."  This 
definition  accords  also  with  the  views  of  Mr.  Maupin,  as  expressed  in  his 
work  on  Marketable  Titles,  p.  159,  sec.  71.  We  regard  the  definition 
given  by  the  court  as  substantially  correct,  though  not  a  full  and  compre- 
hensive definition.  No  material  error  was  committed  in  the  respect 
complained  of. 

In  addition  to  the  objections  urged  to  the  abstract  when  delivered, 
and  which  were  sought  to  be  cured  or  explained,  the  appellant  pleaded 
in  this  cause  that  the  title  was  unmarketable  because  covered  by  a  prior 
eleven  league  grant  made  by  the  government  of  Coahuila  and  Texas  to 
one  Buenaventia  Reyes.  A  certified  copy  of  this  grant  was  offered  in 
evidence  by  appellant,  and  was  excluded  on  objection  of  appellees.  The 
objections  urged  were:  First,  the  grant  lay  within  the  littoral  leagues 
and  was  forbidden  to  be  so  located  without  the  consent  of  the  supreme 
executive  of  the  Mexican  Union ;  second,  because  it  was  a  grant  of  more 
land  than  was  authorized  to  be  given  to  one  under  the  colonization  con- 
tracts of  Lorenza  De  Zavala,  and  is  therefore  void;  third,  because  it  is 
a  record  in  a  foreign  language,  not  authorized  to  be  introduced  in  evi- 
dence under  thfe  registration  laws  of  Texas.  It  was  conceded  that  the 
copy  was  a  correct  translation  of  the  grant.  It  seems  to  us  the  admis- 
sibility of  the  instrument  offered  did  not  depend  on  its  validity.  It  was 
a  vajid  grant,  if  it  could  be  shown  that  it  had  received  the  approbation 
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of  the  supreme  executive  of  the  Mexican  Union,  and  should  have  been 
admitted  in  evidence  for  what  it  was  worth,  that  the  probability  of  an 
adverse  claim  growing  out  of  it  might  be  considered  and  detennined  in 
view  of  the  long  lapse  of  time^  absence  of  assertion  of  claim  thereunder, 
adverse  possession  of  Landrum,  etc. 

The  objection  that  Hildebrandt  sold  the  land  in  1864,  his  wife  having 
died  in  1861,  and  that  it  being  community  property  he  could  convey 
only  an  undivided  half  interest,  was  not  made  either  against  the  ab- 
stract or  by  pleadings  on  the  trial.  The  facts  presenting  the  issue  seem 
to  have  been  developed  incidentally.  If  the  issue  is  made  upon  another 
trial,  the  fact  not  having  been  disclosed  by  the  abstract,  it  may  be  con- 
sidered with  reference  to  its  effect  upon  the  title  as  marketable  or  good, 
under  the  views  herein  expressed  as  to  other  like  objections;  it  being 
borne  in  mind^  that,  as  to  objections  not  arising  on  the  record,  but  rest- 
ing in  extraneous  facts,  the  burden  is  on  appellant  to  show  that  the 
facts  are  of  such  a  nature  as  to  threaten  and  diminish  the  market  value 
of  the  property.    Maupin,  p.  582. 

Appellant  also  interposed  objection  on  the  trial  that  he  ought  not  to 
be  cast  in  the  suit,  because  at  the  date  of  the  contract  of  sale  the  voider 
had  no  title,  and  no  power  either  in  equity  or  at  law  to  procure  one.  As 
a  matter  of  fact  he  had  no  written  conveyance  from  his  father,  and  did 
not  procure  one  until  the  objection  was  made  to  the  abstract  as  first  fur- 
nished. Ordinarily  the  rule  contended  for  by  plaintiff  would  be  appli- 
cable in  a  case  where  the  vendor  seeks  to  enforce  the  contract  of  sale, 
having  no  title  in  himself  at  the  date  of  the  contract.  But  it  seems  to 
us  there  are  two  reasons  why  the  rule  should  not  be  applied  in  the  case 
before  us.  The  vendor  did  not  warrant  the  title  in  himself,  but  bound 
himself  to  convey,  or  cause  to  be  conveyed,  a  good  title,  which  he  claims 
he  could  have  done,  and  did  do,  before  the  expiration  of  the  time  allowed 
therefor.  It  is  also  true  that  if  a  vendor  believe  in  good  faith  that  he 
has  the  title  or  a  valid  claim  thereto,  and,  within  the  time  agreed  on, 
perfects  same,  the  purchaser  will  not  be  permitted  to  refuse  to  complete 
the  transaction.  Sugden  on  Vendors,  p.  331.  The  contract  itself  pro- 
vides  that  the  title  may  be  made  good  upon  objections.  Upon  this  issue 
evidence  of  an  oral  gift  from  the  father  to  J.  P.  Landrum  of  the  land  in 
question  to  establish  his  bona  fide  belief  in  his  claim  of  right  was  ad- 
missible. 

Upon  the  issue  of  fraudulent  representations  as  to  the  ^character  and 
quantity  of  the  land  the  court  charged  that  if  they  were  made,  and  ap- 
pellant, relying  on  them,  entered  into  the  contract,  appellees  could  not 
recover,  but  if,  after  ascertaining  the  facts,  he  employed  a  lawyer  and 
proceeded  with  the  transaction,  he  should  be  held  to  have  waived  the 
deception,  and  could  not  depend  upon  that  ground.  The  testimony 
presents  the  issue  of  fraudulent  representations  inducing  the  execution 
of  the  contract,  and  the  fact  that  they  were  made  prior  to  the  contract 
and  not  embodied  in  it  will  not  preclude  appellant  from  urging  the 
defense.    The  facts  upon  the  points  were  fully  pleaded  by  appellant,  but 
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were  not  responded  to  by  appellee./ No  waiver  or  estoppel  was  pleaded 
and  it  is  well  settled  that  one  relying  on  proof  of  waiver  of  an  alleged  or 
admitted  right  must  allege  and  prove  it.  Scarbrongh  v.  Alcorn,  74 
Texas,  651,  12  S.  W.  Rep.,  72 ;  Produce  Co.  v.  Turner,  27  S.  W.  Rep.. 
583;  Howard  v.  Metcalf,  26  S.  W.  Rep.,  449;  Rail  v.  Bank,  22  S.  W. 
Bep.,  865,    The  objection  to  the  charge  in  this  respect  is  well  taken. 

We  do  not  deem  it  necessary  to  notice  any  of  the  remaining  assign- 
ments.   None  of  them  present  error  likely  to  arise  upon  another  trial. 

For  the  errors  indicated  the  motion  for  rehearing  is  granted,  the 
judgment  reversed  and  the  cause  remanded. 

Rehearing  granted;  reversed  and  remanded. 
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Galveston,  Houston  &  Henderson  Railroad  Company  v. 
Hill  Mercantile  Company. 

Decided  January  14,  1903. 

Chattel  Mortgage — ^Descriptioii — ^After-Acquired  Property. 

A  clause  in  the  descriptive  part  of  a  chattel  mortgage,  specifying  "all  cord- 
wood  and  piling  cut  by  or  for  me"  (referring  to  the  mort^igor)  is  not  sufficient 
to  include  after-acquired  property. 

Appeal  from  the  County  Court  of  Walker.  Tried  below  before  Hon. 
John  C.  Williams. 

Baker,  Botts,  Baker  &  Loveii  and  Ball,  Dean  &  Humphrey,  for  appel- 
lant. 

McKinney  &  Hill,  for  appellees. 

GILL,  Associate  Justice. — This  was  an  action  brought  by  the  Hill 
Mercantile  Company,  as  plaintiff,  against  G.  W,  Lawrence,  on  two 
promissory  notes,  one  for  $200,  of  date  January  20,  1898,  due  October  1. 
1898,  at  10  per  cent  interest  per  annum  from  its  date,  and  providing 
for  10  per  cent  additional  as  collection  fees ;  the  other  -for  $17.50,  of 
date  November  1,  1898,  due  December  1,  1898,  with  interest  and  at- 
torney's fees,  the  first  of  said  notes  being  payable  to  the  plaintiff,  and 
the  other  being  payable  to  A.  T.  Hill,  and  by  him  indorsed  to  plaintiff. 
Plaintiff  also  alleged  that  the  said  G.  W.  Lawrence,  in  order  to  secure 
the  payment  of  said  notes,  executed  to  plaintiff  on  the  20th  of  January, 
1898,  a  mortgage,  whereby,  among  other  things,  the  said  Lawrence  con- 
veyed to  plaintiff  all  the  cordwood  and  piling  that  should  be  cut  by  or 
for  the  said  Lawrence,  and  that  said  mortgage  was  duly  registered  in 
the  oflSce  of  the  county  clerk  on  January  26,  1898. 

The  plaintiff  further  alleged  that  during  the  year  1898  the  Galveston, 
Houston  &  Henderson  Railroad  Company  of  1882  and  T.  F.  Sims  seized 
and  converted  large  quantities  of  the  piling  cut  by  and  for  the  said 
Lawrence,  on  which  plaintiff  alleged  that  their  mortgage  from  Lawrence 
operated  as  a  valid  and  subsisting  lien,  with  actual  and  constructive 
notice  of  the  existence  of  plaintiff's  said  alleged  lien  thereon;  and  tbe 
said  railroad  company  and  the  said  Sims  were  made  parties  defendant, 
a  judgment  of  foreclosure  was  prayed  against  all  the  defendants,  and 
judgment  was  prayed  for  against  the  said  railroad  company  and  the 
said  Sims  for  the  value  of  the  piling  alleged  to  have  been  converted 
by  them. 

Pending  the  suit  the  defendant  G.  W.  Lawrence  died  intestate,  ard 
the  defendant  T.  F.  Sims  was  appointed  and  quadified  as  administrator 
of  the  estate  of  the  said  Lawrence,  and  the  suit  was  prosecuted  against 
him  as  such  administrator,  as  well  as  against  him  individually,  and 
against  the  defendant  railroad  company. 
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Defendants,  for  answer,  pleaded  the  general  denial,  not  guilty,  pay- 
ment of  the  notes  sued  on,  and  the  defendant  Sims,  as  administrator, 
further  pleaded  in  reconvention,  on  account  of  amounts  alleged  by  him 
to  be  due  by  the  plaintiff  to  the  said  G.  W.  Lawrence,  in  the  sum  of 
$598.24.  The  defendants,  T.  F.  Sims  individually  and  the  railroad 
company,  further  pleaded  that  if  they,  or  either  of  them,  converted  any 
piling  upon  which  plaintiff's  alleged  mortgage  lien  operated,  that  they 
purchased  the  same  without  notice  of  plaintiff's  said  lien,  and  paid 
full  value  therefor.  The  defendants  further  pleaded  that  if  plaintiff 
ever  had  any  lien  on  any  piling  converted  by  them,  that  the  plaintiff 
knowingly  permitted  and  suffered  such  piling  to  be  sold  in  the  open 
market  by  the  alleged  mortgagor  thereof,  and  thereby  waived  its  lien 
thereon. 

The  case  was  tried  before  a  jury,  and  a  verdict  was  returned  against 
the  defendant  Sims,  as  administrator  of  the  estate  of  G.  W.  Lawrence, 
for  the  sum  of  $100,  balance  due  on  note  for  $200,  with  interest  from 
January  1,  1899,  and  attorney's  fees,  and  verdict  against  the  defendant 
Galveston,  Houston  &  Henderson  Railroad  Company  for  the  sum  so 
found  against  the  said  Sims  as  administrator;  the  jury  further  finding 
in  favor  of  the  defendant  T.  P.  Sims  individually.  On  this  verdict  the 
court  rendered  judgment  against  the  said  Sims,  as  administrator,  and 
against  the  defendant  railroad  company,  for  the  sum  of  $143  and  costs, 
and  also  rendered  judgment  against  the  said  defendant  for  the  fore- 
closure of  plaintiff's  alleged  mortgage  lien  upon  the  piling  for  the 
alleged  conversion  of  which  the  defendant  Galveston,  Houston  &  Hen- 
derson Railroad  Company  was  sued.  The  court  further  rendered  judg- 
ment in  favor  of  the  defendant  T.  P.  Sims  individually.  From  this 
judgment  the  railway  company  has  appealed. 

On  January  20,  1898,  and  for  some  time  prior  thereto,  G.  W.  Law- 
rence was  engaged  in  cutting  cordwood  and  piling  and  having  the  same 
cut  for  him  by  others.  He  continued  in  the  business  until  his  death 
thereafter.  On  the  date  above  named  he  was  indebted  to  the  Hill  Mer- 
cantile Company  in  the  sum  of  about  $200,  and  executed  a  mortgage  to 
that  concern  to  secure  the  debt  and  such  sums  as  "might  be  subsequently 
furnished  him  by  the  company.  The  Hill  Mercantile  Company  was  a 
corporation  engaged  in  the  mercantile  business  at  Waverly,  in  Walker 
County,  Texas,  and  John  E.  Hill  was  its  general  manager.  The  n3iort- 
gages  covered  certain  stock  and  vehicles,  which  were  minutely  described, 
which  desoription  was  followed  by  this  sentence  "and  all  cordwood  and 
piling  cut  by  or  for  me."  The  instrument  contained  nothing  to  indicate 
where  the  wood  and  piling  was  situated,  from  what  premises  it  was  cut, 
or  in  what  coimty  or  State  it  was  located.  Nor  was  there  anything  in 
the  instrument  other  than  the  sentence  quoted  to  indicate  that  it  was 
intended  to  attach  as  a  lien  to  after  acquired  property  of  the  kind  de- 
scribed. Between  March  16,  1898,  and  May  23d  of  that  year  certain 
cars  of  piling  were  sold  by  one  N.  M.  Raybum  to  the  appellant  and 
shipped  to  it  over  the  International  &  Great  Northern  Railroad.    Full 
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value  was  paid,  without  actual  notice  of  any  lien  in  behalf  of  plaintiff, 
and  without  knowledge  that  they  had  been  cut  by  or  for  Lawrence,  but 
the  mortgage  was  of  record  in  Walker  County,  and  if  the  piling  so 
shipped  was  situated  or  gotten  out  in  Walker  County,  and  was  reached 
by  the  lien,  the  appellant  was  chargeable  with  constructive  notice.  The 
manager  of  the  Hill  Mercantile  Company  knew  4;hat  Lawrence  had  been 
selling  and  shipping  stuff  against  which  the  lien  was  asserted,  and  had 
permitted  such  sales  and  shipments  and  received  the  proceeds  of  such 
sales  from  Lawrence.  The  said  manager  saw  the  cars  in  controversy 
loaded  and  shipjped,  merely  keeping  a  list  and  description  of  the  cars. 
Lawrence  having  failed  to  account  for  the  proceeds  of  the  shipments 
made  between  March  16th  and  May  25,  1898,  this  suit  was  brought 
against  Lawrence  and  the  railroad  company,  seeking  to  hold  th«  latter 
for  the  value  of  the  piling  so  purchased  by  it. 

Two  reasons  are  assigned  for  reversal:  (1)  The  description  in  the 
mortgage  does  not  include  the  piling  in  controversy.  (2)  Plaintiff 
having  knowledge  of  the  sales  and  shipments  in  controversy,  and  having 
assented  to  prior  sales  and  shipments  and  trusted  Lawrence  to  turn 
over  the  proceeds  as  a  credit  on  the  mortgage  debt  is  estopped  to  assert 
his  lien  against  appellant. 

Conceding  that  in  the  absence  of  a  stipulation  naming  the  county  and 
State  in  which  the  property  is  to  be  found  the  presumption  would  be 
that  the  property  was  located  in  the  county  in  which  the  transaction 
occurred  and  the  mortgage  was  registered,  and  conceding  also  that  the 
description  was  sufficient  to  identify  any  piling  or  cordwood  already 
cut  by  or  for  the  mortgagor,  we  are  of  opinion  the  language  is  insuffi- 
cient to  cover  after-acquired  property.  The  rule  as  to  description  is 
very  liberal  as  to  property  in  existence  at  the  date  of  the  mortgage,  and 
every  intendment  will  be  indulged  to  uphold  its  validity.  Subsequent 
purchasers  must  place  themselves  in  the  position  of  the  parties  to  the 
instrument  with  the  knowledge  they  had  at  the  time,  and  if  from  that 
knowledge  the  description  can  be  taken  and  the  property  identified  the 
mortgage  is  good. 

But  tlie  question  presented  is  not  one  of  description,  but  of  expressed 
intention,  for  had  the  cordwood  and  piling  been  described  with  the 
minutest  accuracy,  the  question  would  remain  whether  the  instrument 
evinces  an  intention  that  the  lien  should  attach  to  like  cordwood  and 
piling  thereafter  to  be  cut.  While  an  instrument  designed  to  be  a 
mortgage  on  chattels  must  be  very  loosely  and  inaccurately  drawn  indeed 
to  be  inoperative  upon  property  in  esse  at  its  date,  the  rule  is  otherwise 
as  to  liens  upon  future  acquired  property.  In  the  latter  case  the  lien 
attaches  in  equity  when  the  property  comes  into  being,  or  is  acquired  by 
the  mortgagor,  and  the  rule  is  well  settled  that  the  purpose  that  it  shall 
so  attach  must  clearly  appear  from  the  terms  of  the  instrument  itself, 
and  that  the  mortgage  in  this  respect  can  not  be  aided  by  parol.  Of 
(course,  as  between  the  parties,  if  the  instrument  did  not  in  fact  state 
the  contract  as  made,  it  might  be  reformed  in  a  suit  brought  for  the 
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purpose,  but  this  is  not  such  a  suit,  and  even  if  it  was,  the  reformation 
would  be  of  no  avail  to  appellee  as  against  appellant  whose  rights  are 
controlled  by  the  mortgage  as  it  existed  at  the  date  of  the  purchase. 

The  language  used  to  express  the  intent  of  the  parties  is,  "All  cord- 
wood  and  piling  cut  by  or  for  me.*'  The  perfect  participle  of  the  verb 
is  used,  and,  standing  alone  as  it  does,  can  have  but  one  meaning,  that. 
is,  that  the  property  intended  to  be  affected  had  been  cut  and  was 
in  esse  in  that  form  at  the  time.  Appellee  concedes  that  cordwood  and 
piling  then  cut  by  or  for  Lawrence  was  covered  by  the  expression,  thus 
conceding  that  the  word  was  used  at  least  in  part  in  its  past  or  present 
signification.  But  a  double  meaning  is  sought  to  be  attached  to  it, 
making  it  signify  both  past  and  future.  We  can  not  concur  in  this 
contention.  With  the  meaning  contended  for  so  easy  of  expression  by 
the  insertion  of  the  words  "and  to  be  cut,"  and  with  its  evident  appli- 
cation to  property  then  in  esse,  we  think  that  to  hold  with  appellee 
would  be  to  add  by  intendment  words  of  futurity  when  none  are  found 
in  the  instrument,  and  this  we  are  forbidden  to  do.  The  instrument 
must  stand  as  it  is  written,  and  what  the  parties  really  intended  can 
not  vary  its  plain  terms.  The  following  authorities  are  almost  directly 
in  point  as  to  the  rule  and  its  application.  Jones  on  Chat.  Mortg.,  sees. 
167-173a;  Phillips  v.  Both,  58  Iowa,  499;  Tormer  v.  Allyn,  64  Iowa, 
726 ;  McArthur  v.  Gorman,  71  lowa^  34. 

It  is  unnecessary  to  dispose. of  the  other  assignments.  The  judgment 
is  reversed,  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 
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Calvert,  Waco  &  Brazos  Valley  Railway  Company  et  al.'V. 
L.  W.  Driskill. 

Decided  January  14,  1903. 

Iw— Citation— Copy  of  Supplemental  Petition. 

Service  on  a  defendant  outside  the  county  of  the  forum,  by  delivering,  with 
the  citation,  a  copy  of  plaintiff's  original  petition,  was  sufficient  ^  sustain  judg- 
ment by  default,  though  made  without  delivering  a  copy  of  an  instrument^ 
styled  first  supplemental  petition^  but  which  was  a  mere  direction  to  issue  cita- 
tion to  a  county  not  named  as  defendant's  place  of  residence  in  the  original 
petition. 

2.— Citation— Return 

A  citation  will  be  presumed  to  have  been  returned  in  due  time,  where  the 
court  has  acted  on  it  by  taking  judgment  by  default,  though  it  does  not  appear, 
by  the  citation,  return,  file  mark,  or  otherwise,  when  it  was  returned. 

3. — Officer  de  Facto— Issuing  Process. 

Judgment  by  default  upon  process  issued  by  one  who  has  acted  for  some 
time  as  a  deputy  clerk  will  be  sustained,  though  no  jurat  appears  to  his  oath 
of  office  on  file. 

4.— Judgment  by  Default— Diligence. 

To  set  aside  a  judgment  by  default,  where  process  and  service  were  suffi- 
cient, defendant  must  show  not  only  that  he  had  a  good  defense,  but  a  suffi- 
cient excuse  for  not  presenting  it. 

5.— Defunct  Corporation— Judgment  Against— Who  May  Complain. 

It  would  seem  that  only  parties  whose  interest  is  affected  thereby  and  those 
who  are  not  in  default  in  asserting  their  rights  on  the  trial,  can  complain  that 
judgment  was  rendered  against  a  Sssolved  corporation. 

6. — Corporation — ^Dissolution — Consolidation — ^Judgment. 

It  seems  that  consolidation  of  a  defendant  corporation  with  another  bv  au- 
thority of  special  legislation  (the  Calvert,  W.  &  B.  V.  Railway  Co.  with  the 
International  &  G.  N.  Railway  Co.  under  the  special  act  of  the  Twenty-seventh 
Legislature)  would  not  work  such  dissolution  of  its  corporate  existence  as  to 
prevent  judgment  against  it  in  a  pending  suit. 

7.— ^Judgment— Motion  to  Set  Aside— Judicial  Discretion. 

A  motion  to  set  aside  a  judgment  dismissing  from  the  suit  the  complaining 
company,  which  had  answered  and  was  represented  by  attorney,  and  taking 
judgment  by  default  against  another  defendant  corporation  which  had  been  con- 
solidated with  it,  and  which  had  been  cited*  but  had  not  answered,  was  addressed 
to  the  discretion  of  the  court,  where  filed  after  more  than  two  days,  and  no 
error  was  committed  in  striking  it  out.  • 

Appeal  from  the  District  Court  of  Palls.  Tried  below  before  Hon. 
Sam.  E.  Scott. 

Martin  <&  Eddins  and  J.  W.  Spivy,  for  appellants. 

Z.  L  Harlan,  for  appellee. 

STREETMAN,  Associate  Justice.— L.  W.  Driskill  brought  this 
suit  originally  against  the  Calvert,  Waco  &  Brazos  Valley  Railway 
Company,  Hugh  Burns,  and  J.  G.  Baker,  alleging  in  substance  that  said 
Bums  made  a  contract  to  do  certain  work  in  constructing  said  railway, 
and  that  said  Baker  was  a  subcontractor  under  Bums;  that  plaintiff 
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performed  certain  labor  for  said  Baker  on  said  road,  and  also  became 
the  owner  of  the  claim  of  another  laborer.  He  sued  to  recover  the 
amount  due  on  these  claims,  and  to  foreclose  a  lien  on  the  road. 

In  the  original  petition,  filed  January  11,  1901,  it  was  alleged  that 
the  defendant  Baker  resided  in  Limestone  County.  On  January  11, 
1901,  citation  in  proper  form  was  issued  to  Limestone  County  for  J.  G. 
Baker,  and  a  constable  of  that  county  immediately  returned  said  cita- 
tion not  executed  because  said  Baker  was  not  in  Limestone  County,  but 
in  Navarro  County. 

On  January  16,  1901,  plaintiff  filed  what  was  styled  "first  supple- 
mental petition,'^  which  was  in  fact  no  more  than  a  statement  that  said 
Baker  had  changed  his  residence  from  Limestone  County  to  Navarro 
County,  and  requisted  that  citation  issue  to  said  county. 

Citation  was  issued  to  Navarro  County  for  said  Baker  on  January 
30,  1901,  which  directed  the  officer  to  deliver  to  him  the  "accompanying 
certified  copy  of  plaintiff's  original  and  amended  original  petition.** 
The  return  on  said  writ  states  that  it  was  executed  *T)y  delivering  to 
J.  G.  Baker,  the  within  named  defendant,  in  person,  a  true  copy  of  this 
citation,  together  with  the  accompanying  certified  copy  of  plaintiff's 
original  petition." 

Proper  service  was  had  upon  the  defendants  Bums  and  the  Calvert, 
Waco  &  Brazos  Valley  Railway  Company. 

On  May  30,  1901,  plaintiff  filed  his  second,  supplemental  petition, 
making  the  International  &  Great  Northern  Railroad  Company  defend- 
ant, alleging  that  by  virtue  of  a  special  act  of  the  Legislature,  since  the 
institution  of  the  suit,  said  company  had  purchased  all  of  the  property 
and  franchises  of  the  Calvert,  Waco  &  Brazos  Valley  Railway  Company, 
and  was  then  in  possession  of  the  same  and  was  liable  for  all  of  iits 
obligations,  and  prayed  for  judgment  against  said  International  & 
Great  Northern  Railroad  Company  in  the  same  manner  as  against  the 
other  defendants. 

On  June  10,  1901,  the  International  &  Great  Northern  Railroad 
Company  filed  an  answer,  consisting  of  a  general  demurrer  and  general 
denial. 

On  January  21,  1902,  defendant  Bums  answered  by  a  general  denial 
and  a  special  plea  alleging  that  plaintiff  and  defendant  Baker  were 
partners,  and  as  such,  were  subcontractors  under  him,  and  that  he  had 
fully  settled  with  said  partnership  for  all  work  performed. 

Plaintiff  filed  a  third  supplemental  petition,  denpng  under  oath  the 
allegation  of  partnership. 

No  answer  was  filed  by  defendant  Baker,  nor  the  Calvert,  Waco  &. 
Brazos  Valley  Railway  Company. 

The  case  was  called  for  trial  on  January  21,  1902,  and  the  defendants 
Bums  and  the  International  &  Great  Northern  Railroad  Company  ap- 
peared. Whereupon  plaintiff  dismissed  his  suit  as  to  said  defendants, 
and  judgment  by  default  was  entered  against  defendants  Baker  and  the 
Calvert,  Waco  &  Brazos  Valley  Railway  Company,  jointly  and  severally. 
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for  $110.83,  with  a  foreclosure  of  the  laborer's  lien  upon  the  railroad 
constructed  by  said  company. 

On  January  23,  1902,  the  defendant  Baker  filed  a  formal  motion  to 
set  aside  the  judgment  by  default  because  he  was  never  properly  cited. 

On  February  27th  he  filed  an  amended  motion,  asking  that  the 
judgment  be  set  aside  for  several  reasons  and  alleging  that  he  had  a 
good  defense.  Attached  to  the  motion  are  the  depositions  of  said  Baker, 
which  seem  to  have  been  taken  in  the  case  at  the  instance  of  some  of  the 
other  defendants,  in  which  he  testifies,  in  effect,  that  he  and  plaintiff 
were  partners  in  the  contract  made  with  Burns,  and  that  Burns  had 
fully  settjed  with  them,  and  for  that  reason,  none  of  the  defendants 
were  indebted  to  plaintiff. 

On  February  26,  1902,  the  International  &  Great  Northern  Railroad 
Company  filed  a  motion  to  set  aside  the  judgment  dismissing  it  from 
the  suit  and  the  default  judgment  against  its  codefendant  the  Calvert, 
Waco  &  Brazos  Valley  Railway  Company.  In  this  motion,  the  pro- 
ceedings by  which  said  defendant  was  made  a  party  are  recited,  and 
attached  to  it  as  exhibits  are  certified  copies  of  the  various  resolutions 
conveyances,  etc.,  by  which  the  property  and  franchises  of  the  Calvert, 
Waco  &  Brazos  Valley  Railway  Company  were  transferred  to  the  Inter- 
national &  Great  Xorthem  Railroad  Company,  according  to  the  provi- 
sions of  a  special  act  of  the  Twenty-seventh  Legislature  for  that  pur- 
pose. It  was  alleged  that  the  International  &  Great  Northern  Railroad 
Company  was  the  real  party  at  interest ;  that  it  had  prepared  to  defend 
said  case,  and  that  it  was  prevented  from  doing  so  by  the  judgment  of 
dismissal,  and  that  it  will  be  responsible  for  the  judgment,  and  accord- 
ingly asks  that  said  judgment  be  set  aside. 

Plaintiff  moved  to  strike  out  the  motion  of  the  International  &  Great 
Northern  Railroad  Company,  because  it  was  not  filed  within  two  days 
after  the  judgment,  and  it  was  by  the  court  stricken  out. 

The  amended  motion  of  defendant  Baker  was  heard  on  March  1,  1902, 
and  overruled.  The  defendants  Baker  and  the  International  &  Great 
Northern  Railroad  Company  have  appealed. 

The  first  assignment  of  error  raises  the  question  of  the  sufficiency  of 
the  service  upon  defendant  Baker.  It  is  claimed  that  the  return  of  the 
sheriff,  showing  only  the  service  of  the  original  petition,  after  the  first 
supplemental  petition  had  been  filed,  was  insufficient.  The  return  was 
sufficient.  The  new  pleading  was,  in  effect,  only  an  application  to  issue 
citation  to  a  different  county,  and  it  was  not  necessary  to  serve  a  copy  of 
this  upon  the  defendant.  Gilmour  v.  Ford,  19  S.  W.  Rep.,  442;  Rev. 
Stats.,  art.  1227. 

The  second  assignment  complains  of  the  judgment  by  default  against 
Baker,  because  it  was  not  shown  that  the  citation  served  upon  him  was 
returned  to  the  court  on  the  first  day  of  the  next  term  or  before  judg- 
ment was  entered.  The  citation  was  issued  January  30,  1901,  return- 
able June  10,  1901.  It  was  executed  by  the  sheriff  of  Navarro  County 
January  31,  1901,  and  it  was  his  duty  under  the  law  to  return  it  to  the 
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first  day  of  the  next  term  of  court.  It  appears  to  have  been  acted  upon 
by  the  court  in  rendering  judgment,  and  we  think  that  no  error  is 
shown  by  this  assignment. 

In  the  third  assignment  it  is  contended  that  the  judgment  should 
have  been  set  aside,  because  the  deputy  district  clerk  who  issued  the  cita- 
tion to  defendant  Baker  was  not  authorized  to  act  as  such  deputy.  It  ap- 
peared that  Bartlett,  the  deputy,  had  been  regularly  appointed,  and  had 
subscribed  the  oath  of  oflfice,  but  the  same  had  no  jurat  attached  to  it 
and  had  not  been  recorded.  It  also  appeared  that  he  had  been  regularly 
performing  the  duties  of  such  deputy  and  was  recognized  as  such  by  the 
court.    It  is  clear  that  he  was  at  least  a  de  facto  ofiBcer. 

The  fourth  assignment  complains  of  the  refusal  to  set  aside  the  judg- 
ment, because  a  good  defense  was  shown.  Having  held  that  the  service 
was  sufficient  upon  the  defendant  Baker,  even  if  defendant  showed  a 
good  defense,  we  think  the  motion  should  have  offered  some  excuse  for 
not  presenting  the  defense  when  the  case  was  called  for  trial.  No  excuse 
is  shown  for  the  delay  of  this  defendant  in  presenting  this  defense. 
Watson  V.  Newsham,  17  Texas,  437. 

The  fifth,  sixth  and  seventh  assignments  present  the  question  of  the 
validity  of  the  judgment  against  the  Calvert,  Waco  &  Brazos  Valley 
Railway  Company  after  the  transfer  of  its  franchises  and  property  to 
the  International  &  Great  Northern  Railroad  Company.  It  is  insisted^ 
that,  by  this  sale,  which  merged  the  old  corporation  into  the  new,  there 
was  a  virtual  dissolution  of  the  old  company,  and  that  the  suit  against 
it  abated.  The  old  corporation  has  not  appealed.  If  it  was  dead,  of 
course,  it  could  not  appeal.  We  can  not  see  clearly  how  the  defendant 
Baker  is  interested  in  or  affected  by  the  judgment  against  the  Calvert, 
Waco  &  Brazos  Valley  Railway  Company.  If  he  is  not,  and  there  was 
no  error  in  striking  out  the  motion  of  the  International  &  Great  North- 
em  Railroad  Company,  then  these  questions  are  really  not  necessary  to 
be  determined. 

But  conceding  that  the  appellant's  are  entitled  to  raise  the  question, 
we  do  not  believe  the  facts  showed  such  a  dissolution  of  the  old  corpora- 
tion as  would  operate  to  abate  the  suit.  If  the  old  corporation  was  ac- 
tually dissolved,  the  suit  would  undoubtedly  abate.  Li  fa.  Association  v. 
Goode,  71  Texas,  90.  There  is  some  conflict  of  authority  on  the  effect 
of  such  a  merger  of  one  corporation  into  another  as  shown  by  the  motion 
in  this  case,  and  we  have  seen  no  decision  in  our  State  directly  in  point. 

Judge  Thompson,  in  speaking  of  the  effect  of  a  consolidation  of  cor- 
porations upon  pending  suits,  says :  "The  consolidation  does  not  destroy 
either^  of  the  precedent  corporations,  in  such  a  sense  as  works  an  abate- 
ment of  actions  pending  against  them  and  requires  the  plaintiff  in  such 
actions  to  begin  anew  against  the  consolidated  company.  ♦  *  *  Or- 
dinarily it  is  not  such  a  dissolution  of  either  of  the  precedent  corpora- 
tions as  will  abate  an  action  commenced  by  or  against  it  before  the  con- 
solidation was  effected.  It  has  been  reasoned  that,  as  to  pending 
suits,   the  original  corporation  continues  to  exist  for  the  purpose  of 
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judgment, — that  as  to  them  it  has  not  lost  its  individuality  or  identity." 
Thomp.  on  Corp.,  sec.  400. 

In  another  section,  the  same  author  cites  the  case  of  Indianola  JSail- 
way  Co.  V.  Fryer,  56  Texas,  609,  and  says :  "In  Texas,  the  view  is  tEal 
the  consolidation  extinguishes  the  precedent  companies,  so  that  there- 
after no  action  can  be  commenced  and  prosecuted  against  them.  This 
view  seems  to  be  a  sound  one  as  to  actions  commenced  after  the  consoli- 
dation, but  not  as  to  actions  pending  before  it.'^  Thomp.  on  Corp.,  sec. 
393. 

The  following  cases  are  more  or  less  directly  in  point,  and  sustain  the 
position  taken  by  this  author:  Sail  way  Co.  v.  Evans,  6  Heisk.  (Tenn.), 
607;  Railway  .Co.  v.  Mussellman,  2  Grant  Cas.  (Pa.),  348;  Hanna  v. 
Eailway  Co.,  20  Ind.,  30;  Sliackelford  v.  Mississippi,  etc..  Railway  Co., 
52  Miss.,  160.  The  case  of  Kansas,  etc..  Railway  Co.  v.  Smith,  40  Kan., 
192,  holds  the  contrary  view. 

This  suit  was  pending  before  any,  of  the  steps  were  taken  to  merge  the 
old  company  into  the  new,  and  we  do  not  believe  the  suit  should  abate 
as  to  the  original  defendant  because  of  these  proceedings ;  but  that  the 
life  of  the  corporation  continued,  at  least  for  the  purpose  of  having 
judgment  rendered  against  it.    , 

The  seventh  assignment  of  error  complains  of  the  action  of  the  court 
in  striking  out  the  motion  of  the  International  &  Great  Northern  Rail- 
road Company,  because  not  filed  within  two  days  after  the  rendition  of 
the  judgment.  This  was  a  matter  left  largely  to  the  discretion  of  the 
trial  judge,  and  will  not  be  revised  unless  a  clear  abuse  of  the  discretion 
has  been  shown.  This  defendant  was  represented  in  the  court,  and  ap- 
peared in  the  case  at  the  time  the  judgment  was  rendered,  and  does  not 
appear  to  have  made  any  objection.  It  suffered  itself  to  be  dismissed 
from  the  case  and  saw  the  judgment  rendered  against  its  codefendants, 
and  interposed  no  objection.  It  delayed  more  than  a  month  before  filing 
its  motion  to  set  aside  the  judgment.  Under  these  circumstances,  we  are 
unable  to  say  that  the  lower  court  abused  its  discretion  in  striking  out 
the  motion. 

Having  found  no  error,  the  judgment  is  aflSirmed. 

Affirmed, 
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St.  Louis  Southwestern  Ra.ilway  Company  of  Texas  y. 
N.  J.  McAkthur. 

Decided  January  14,  1903. 

1^— Libel— Proving  Truths 

A  statement  warning  the  public  that  plaintiff,  who  was  soliciting  advertise- 
ments to  be  published  with  the  folders  of  a  railway,  had  no  connection  with 
the  company,  and  that  it  did  not  propose  to  issue  such  folders,  was  not  held  to 
have  been  proven  true,  where  plaintiff,  whose  account  was  accepted  by  the  jury, 
had  testified  that  he  had  a  contract  with  the  company  to  place  within  and  cir-- 
culate  with  its  folders  certain  printed  matter  descriptive  of  towns  within  its 
territory. 

3. — ^libel — ^Privileged  Commnnicatioii — Charge. 

A  oommimication  warning  the  public  that  plaintiff  had  no  connection  with 
defendant,  was  not  absolutely,  but  only  conditionally  privileged.  A  requested 
charge  that  it  was  privileged,  ignoring  the  question  of  cood  faith  in  its  publica- 
tion, was  properly  refused,  and  was  insufficient  to  ma^e  the  failure  to  submit 
the  issue  as  to  its  qualified  privilege  error. 

8.— Contract— Conaideration—LibeL 

A  contract  to  insert  in  a  publication  matter  to  be  prepared  and  furnished 
by  another,  was  not,  it  seems,  without  consideration,  thougn  nothine  was  paid 
for  the  privilege.  But,  if  not  a  binding  contract,  that  fact  did  not  justify  the 
publication  of  a  statement  amounting  to  the  charge  that  the  party,  in  acting 
on  such  gratuitous  agreement,  was  a  swindler  in  soliciting  advertisements  to  be 
inserted  in  the  matter  he  expected  to  so  publish. 

4.— Libel— Falsity  of  Charge. 

A  requested  instruction  that  defendant  was  not  guilty  of  libel  if  the  charge 
*published  was  true,  was  properly  refused  where  the  general  charge  authorized 
recovery  only  in  case  of  its  falsity. 

6.— Issuea— Failure  to  Submit. 

Failure  to  submit  a  matter  of  defense  is  not  ground  for  reversal  unless  a 
charge  submitting  it  was  requested  or  the  record  shows  that,  if  requested,  it 
would  have  been  refused. 
6.— ^Libel— Exemplary  Damages— Corporation— Malice— Act  of  General  Officer. 

A  corporation  is  liable  in  exemplary  damages  for  a  malicious  libel  by  a 
superior  officer  representing  it  in  its  corporate  capacity;  and  the  general  pas- 
senger and  ticket  agent  of  a  railway  is  such  an  officer. 

7.— Malice— Evidence. 

Conduct  considered  and  held  to  furnish  some  evidence  of  express  malice  in 
the  publication  of  a  libel  by  an  officer  of  a  corporation. 

8.— Bills  of  Exception. 

Exceptions  to  rulings  on  admissibility  of  testimony  can  not  be  considered 
where  the  bills  are  embraced  in  a  statement  of  facts  filed  after  adjournment  of 
the  term. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Certified  questions  answered  by  the  Supreme  Court  in  this  case  appear 
in  its  report  in  96  Texas^  65. 

E.  B.  Perkins  and  Clark  &  Bolinger,  for  appellant. 

Eugene  Williams,  for  appellee. 
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KEY,  Associate  Justice. — This  is  a  libel  suit,  resulting  in  a  ver- 
dict and  judgment  for  the  plaintiflE  for  $500- actual  and  $1250  exem- 
plary damages,  and  the  defendant  railway  company  has  appealed.  The 
alleged  libel  reads  as  follows: 

"Cotton  Belt  Koute. — St.  Louis  Southwestern  Railway  Company, 
Office  of  General  Passenger  and  Ticket  Agent.  St.  Louis,  April  21, 
1897. — Daily  Times,  Waco,  Texas:  I  understand  from  newspaper 
clippings  that  a  Mr.  H.  T.  Staiti  and  Mr.  N.  J.  McArthur  are  traveling 
around  through  Arkansas  &  Texas,  representing  themselves  as  being 
connected  with  the  Cotton  Belt  Route,  as  special  advertising  agents, 
claiming  that  the  Cotton  Belt  Route  proposes  to  issue  a  folder  descrip- 
tive of  the  territory,  and  that  they  are  soliciting  advertisements  and 
writeups  for  this  folder  in  the  name  of  the  Cotton  Belt  Route. 

"This  is  to  advise  that  the  gentlemen  referred  to  have  no  connection 
whatever  with  this  company.  This  company  does  not  propose  to  issue 
any  such  folder  as  intimated  by  them,  and  disclaims  any  responsibility 
whatever  for  any  of  their  acts  in  such  matter.  Please  notify  the  public 
accordingly. 

'"E.  W.  Le  Baume,  G.  p.  &  T.  A.'' 

This  document  was  published  by  the  defendant  in  the  Times-Herald 
at  Waco,  and  in  several  other  newspapers  in  the  State. 

The  first  assignment  of  error  reads  as  follows :  "Verdict  of  the  jury 
is  contrary  to  the  evidence,  and  is  not  supported  by  the  evidence  in  tiiis : 
That  the  undisputed  testimony,  including  the  ^statements  and  admis- 
sions of  the  plaintiflE  himself,  showed  that  the  publication  complained  of 
was  true  in  every  respect,  in  substance  and  in  fact,  and  the  same  con- 
stituted no  libel,  and  the  jury  should  have  found  a  verdict  for  the  de- 
fendant on  this  issue." 

We  overrule  this  assignment,  because  the  plaintiflF's  testimony  war- 
ranted a  finding  to  the  effect  that  he  had  a  valid  contract  with  the  de- 
fendant, by  which  the  latter  obligated  itself  to  place  within  folders 
issued  by  it,  certain  printed  inatter,  to  be  prepared  by  the  plaintiflE,  de- 
scriptive of  towns  in  the  territory  along  and  tributary  to  the  defend- 
ant's railroad,  and  to  circulate  said  printed  matter  with  said  folders. 
This  being  the  case,  the  undisputed  testimony  does  not  show  that  the 
publication  complained  of  was  true  in  every  respect,  as  stated  in  the 
assignment  of  error.  On  the  contrary,  giving  credence  to  the  testimony 
of  the  plaintiflE,  as  the  jury  doubtless  did,  the  statement  that  the  plain- 
tiflE had  no  connection  whatever  with  the  defendant  company,  was  untrue 
and  misleading,  and  the  statement  that  it  did  not  propose  to  issue  any 
such  folder  was  also  misleading.  And  the  publication,  considered  as 
a  whole,  was  calculated  to  produce  in  the  minds  of  its  readers  a  belief 
that  the  plaintiff  was  attempting  to  cheat,  swindle  and  defraud  the 
public. 

The  second  assignment  of  error  complains  of  the  verdict  upon  the 
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ground  that  the  publication  was  privileged,  the  contention  being  that  it 
was  made  for  the  protection  of  the  defendant's  interests  and  that  there 
w^as  no  evidence  of  express  malice.  The  court  did  not  submit  to  the 
jury  the  question  of  i)rivileged  communication,  and  the  only  instruction 
requested  on  that  subject  declared,  as  a  matter  of  law,  that  the  com- 
munication was  privileged,  and  that  the  plaintiff  could  not  recover^ 
unless  the  jury  found  that  the  publication  was  made  with  express 
malice. 

The  publication  was  not  absolutely  privileged,  and  whether  or  not  it 
fell  within  the  class  denominated  "qualifiedly  or  conditionally  privi- 
leged," among  other  considerations,  depended  upon  whether  it  was  made 
either  upon  express  malice  or  in  bad  faith.  If  made  in  bad  faith,  though 
not  upon  express  malice,  it  was  not  a  privileged  communication ;  and  as 
the  instruction  requested  on  that  subject  omitted  the  question  of  bad 
faith,  it  was  properly  refused.  Davis  v.  Wells,  25  Texas  Civ.  App.,  155. 
Therefore,  the  issue  of  privileged  communication  not  having  been  sub- 
mitted to  the  jury,  and  the  defendant  not  having  requested  a  correct 
instruction  on  that  subject,  we  hold  that  it  can  not  complain  of  the  ver- 
dict upon  that  ground. 

Nor  can  we  sustain  the  contention  asserted  under  the  third  assign- 
ment,  to  the  effect  that  the  contract  between  the  plaintiff  and  defendant 
was  without  consideration.  But,  if  such  were  the  fact,  it  would  not 
necessarily  follow  that  the  publication  was  not  libelous.  If,  in  the 
absence  of  a  binding  contract  to  circulate  the  printed  matter  which  the 
plaintiff  was  preparing,  the  defendant  voluntarily  promised  so  to  do, 
and  induced  the  plaintiff  to  pursue  the  course  which  the  testimony 
shows  he  did  pursue,  the  defendant  had  no  right  to  denounce  him  as  a 
swindler. 

The  charge  of  the  court  required  the  jury  to  find  that  the  publication 
was  false  before  they  could  find  for  the  plaintiff,  and  this  rendered  it 
unnecessary  to  give  the  defendant's  special  charge  to  find  for  it,  if  the 
publication  was  true.  And  therefore  the  fourth  assignment  is  overruled. 
Railway  Co.  v.  Milam,  1  Texas  Ct.  Rep.,  453. 

The  sixth  assignment  complains  of  the  charge  of  the  court  because  it 
did  not  cover  the  question  of  privileged  communication.  On  that  issue 
we  think  the  burden  of  proof  rested  upon  the  defendant ;  and  we  under- 
stand the  rule  to  be  that  when  the  court  fails  to  submit  a  particular 
matter  of  defense,  and  the  defendant  fails  to  ask  a  proper  instruction  on 
that  subject,  he  is  not  in  a  position  to  complain,  unless  the  record  indi- 
cates that  the  court  would  have  refused  to  give  a  proper  charge  on  the 
subject,  if  it  had  been  requested. 

The  seventh  assignment  complains  of  the  verdict  for  exemplary  dam- 
ages, upon  the  ground  that  the  evidence  failed  to  show  malice,  and 
failed  to  show  that  the  defendant  had  ratified  any  malicious  act  of  its 
agents  who  caused  the  publication  to  be  made.  The  evidence  tending  to 
show  express  malice  may  not  be  strong,  but  we  can  not  say  that  there 
was  no  testimony  tending  to  establish  that  fact.     The  arbitrary  action 
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of  the  defendant's  agent,  Le  Baume,  in  refusing  to  answer  the  plaintiff's 
letters  denying  charges  made  against  him  and  explaining  what  he  was 
doing,  and  the  conduct  of  the  agent  in  proceeding  at  once  to  make  the 
publication  complained  of,  tended  to  show  gross  indifference  to  the 
plaintiff's  rights  and  the  perpetration  of  a  wanton  if  not  willful  wrong. 

E.  W.  Le  Baume,  who  authorized  and  instigated  the  publication  com- 
plained of,  was  the  defendant's  general  passenger  and  ticket  agent ;  and, 
this  being  the  case,  we  hold  that  it  was  unnecessary  to  show  that  the 
defendant  had  ratified  his  conduct,  in  order  to  render  it  liable  for  ex- 
emplary damages. 

In  Western  Union  Telegraph  Co.  v.  Brown,  58  Texas,  174,  it  is  said: 
*lt  is  now  the  settled  law  of  this  State  that,  to  make  a  corporation  liable 
for  exemplary  damages,  the  ^fraud,  malice,  gross  negligence  or  oppres- 
sion' which  must  authorize  and  justify  the  same,  must  have  been  com- 
mitted by  the  corporation  itself,  or  some  superior  officer  representing  it 
in  its  corporate  capacity;  or,  if  committed  by  a  subordinate  servant  or 
agent,  the  act  must  have  been  either  previously  authorized,  or  subse- 
quently ratified  or  approved  by  the  company  or  such  superior  officer  after 
knowledge  of  the  facts." 

The  doctrine  there  announced  recognizes  the  rule  of  original  liability 
of  a  corporation  for  punitive  damages  when  a  malicious  act  is  done  by 
a  superior  officer  representing  it  in  its  corporate  capacity;  and  draws  the 
distinction  between  superior  officers  and  subordinate  servants  and  agents, 
and  holds  that  the  malicious  conduct  of  the  latter  must  have  been  author- 
ized or  ratified  by  the  corporation  before  it  can  be  held  liable  therefor. 

In  our  opinion,  Le  Baume  was  not  a  subordinate  servant  or  agent,  but 
was  a  general  officer,  representing  the  corporation  in  its  corporate 
capacity.  And  therefore  the  latter  is  responsible  for  his  malicious  con- 
duct, although  the  same  may  not  have  been  either  authorized  or  ratified 
by  the  corporation.  For  an  instructive  discussion  on  the  subject  of  the 
liability  of  corporations  for  exemplary  damages,  see  Thompson  on  the 
Law  of  Corporations,  vol.  5,  sees.  6383  to  6395. 

The  other  assignments  of  error  relate  to  the  action  of  the  court  in 
ruling  upon  the  admissibility  of  testimony ;  but  as  the  exceptions  thereto 
are  embodied  in  the  statement  of  facts,  which  was  filed  after  the  court 
had  adjourned  for  the  term,  the  assignments  referred  to  can  not  be  con- 
sidered. Dist.  Court  Rule  56;  Howard  v.  Mayor  of  Houston,  59  Texas, 
76;  Tom  v.  Sayers,  64  Texas,  339;  Ivey  v.  Williams,  78  Texas,  685; 
Schaub  V.  Brewing  Co.,  80  Texas,  634. 

After  giving  the  case  careful  consideration,  our  conclusion  is  that  no 
reversible  error  has  been  presented  and  the  judgment  will  be  affirmed. 

Ajjirmed, 

Writ  of  error  refused. 
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MissouKi^  Kansas  &  Texas  Ra.ilwat  Company  of  Texas  v. 
Coke  Buchanan. 

Decided  January  14,  1903. 

1.— Passenger  Carrier— Negligence— Assisting  to  Alight. 

Though  the  duty  of  a  carrier,  generally,  is  only  to  furnish  proper  facilities 
for  alighting,  circumstances  may  impose  upon  it  the  duty,  also,  of  rendering 
assistance  to  the  passenger  in  so  doing.  See -case  of  woman  incumbered  with 
hand  baggage  and  requesting  assistance,  in  which  failure  to  assist  in  alighting 
could  be  held  to  be  negligence. 

2. — Same— Pleading. 

^Pleading  charging  that  station  platform  was  too  low  and  negligently  con- 
structed, that  no  stool  was  used  to  assist  in  alighting  and  no  assistance  rendered 
to  a  woman  getting  off  a  train  incumbered  with  parcels,  was  sufficient  to  author- 
ise a  charge  permitting  recovery  if  the  assistance  furnished  for  alighting  was 
not  reasonably  safe. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Sam  R.  Scott. 

Clark  &  Bolingefj  for  appellant 

Baker  dk  Ross,  for  appellee. 

FISHER,  Chief  Justice. — Action  by  the  appellee  against  the  ap- 
pellant for  damages  arising  from  personal  injuries  sustained  by  his 
wife  in  alighting  from  appellant's  train  at  Waco,  Texas.  Plaintiff  in 
his  petition  alleges  that  he  purchased  a  ticket  from  Dallas  to  Waco  for 
his  wife,  and  at  the  time  she  entered  the  car  at  the  first  named  place  he 
requested  the  conductor  to  look  after  her  and  child,  and  advised  him 
that  she  had  a  large  valise  and  bundle  with  her,  and  requested  him  to 
assist  her  and  child  in  alighting  at  Waco.  That  before  the  train  upon 
which  she  was  riding  reached  the  depot  at  Waco  she  requested  the  con- 
ductor to  have  the  porter  take  out  her  valise  at  the  depot.  After  waiting 
a  reasonable  time  for  assistance  from  the  porter,  who  did  not  come  to 
aid  her,  she  left  her  seat  in  the  car  in  order  to  alight  from  the  train, 
holding  a  large  valise  and  bundle  behind  herein  one  hand,  and  directing 
her  child  in  front  of  her  with  the  other  hand,  and  when  she  reached  the 
step  of  the  car,  feeling  her  way  down  it  with  her  foot  in  order  to  step 
upon  the  platform,  she  fell  partly  upon  the  platform  and  between  it  and 
the  car  track.  That  the  distance  from  the  lower  step  of  the  car  to  the 
platform  was  about  two  feet ;  that  the  place  where  she  fell  was  the 
proper  place  to  alight,  and  was  the  place  used  by  defendant  for  that 
purpose ;  that  defendant  was  in  the  habit  of  using  a  stool  for  passengers 
to  step  upon  in  leaving  cars  at  this  place ;  but  that  at  this  time  the  de- 
fendant negligently  failed  to  use  a  stool  or  anything  for  her  to  step 
upon  to  break  the  distance  between  the  lower  step  and  the  platform, 
which  platform,  it  was  alleged,  is  too  low  to  be  used  without  a  stool,  and 
is  carelessly  and  negligently  and  defectively  constructed,  so  that  pas- 
sengers are  liable  to  step  off  the  edge  of  it,  or  between  it  and  the  rails  in 
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alighting.  That  the  defendant,  notwithstanding  it  was  requested  to 
aid,  did  not  assist  her  in  alighting  from  said  car,  but  carelessly  and 
negligently  allowed  her  to  alight  unaided,  but  for  which  act  of  negli- 
gence she  would  not  have  fallen. 

The  defendant  pleaded  general  demurrer,  general  denial,  and  that 
the  injury  to  plaintiff's  wife  was  caused  solely  by  her  contributory  neg- 
ligence in  undertaking  to  alight  from  the  plaintiff's  train  with  a  large 
valise  and  a  bundle  in  one  himd  and  a  child  in  the  other;  and  that  it 
was  her  duty  to  look  before  undertaking  to  step  from  the  coach  to  the 
ground;  that  on  account  of  her  incumbering  herself  with  said  bundle 
and  child  and  her  negligence  in  not  looking  and  not  properly  holding  to 
the  railing  or  arms  Of  said  coach,  she  was  negligent,  and  such  negli- 
gence contributed  to  her  injury,  and  was  the  sole  cause  of  the  same. 

Verdict  and  judgment  were  in  appellee's  favor  for  the  sum  of  $2500. 

There  is  evidence  in  the  record  which  warrants  the  conclusion  that 
the  appellant  was  guilty  of  negligence  in  the  manner  pleaded  by  the 
plaintiff,  and  that  by  reason  of  that  negligence  plaintiff's  wife  sustained 
the  injuries  complained  of ;  and  that  she  was  not  guilty  of  contributory 
negligence,  as  alleged  by  the  appellant 

Our  findings  of  fact  dispose  of  appellant's  first  and  second  assign- 
ments of  error.  We  can  not  agree  with  appellant's  contention  urged  in 
its  fifth  assignment  of  error.  The  pleadings  authorized  the  submission 
of  the  issues  covered  by  the  charge  of  the  court.  The  charge  of  the 
court,  in  our  opinion,  presented  in  the  proper  way  all  the  questions  that 
it  was  proper  for  the  jury  to  pass  upon ;  and  there  was  no  error  in  refus- 
ing those  charges  that  were  requested  and  that  were  refused  by  the  trial 
court. 

The  general  rule  is,  as  insisted  upon  by  the  appellant,  to  the  effect 
that  it  is  only  the  duty  of  the  carrier  to  furnish  safe  appliances  and 
facilities  for  alighting  from  its  train,  and  give  passengers  a  reasonable 
time  within  which  to  alight  upon  arrival  at  their  destination,  and  that, 
ordinarily,  the  carrier  is  not  burdened  with  the  duty  of  extending  per- 
sonal assistance  to  a  passenger  in  alighting  from  and  leaving  the  train; 
but  the  failure  to  do  this  in  this  particular  instance  is  made  one  of  the 
grounds  of  negligence  relied  upon,  and  there  is  proof  which  authorized 
the  submission  of  the  issue  to  the  jury.  The  rule  contended  for  might 
be  made  to  yield  to  the  circumstances  of  the  particular  case,  if  the  facts 
and  circumstances  were  such  as  to  indicate  to  those  in  control  and  man- 
agement of  the  train  that  the  passenger  needs  assistance  in  alighting. 
It  might  become  the  duty  under  such  circumstances  for  the  carrier  to 
aid  the  passenger,  in  order  that  he  might  safely  disembark.  This  prin- 
ciple is  announced  in  Texas  &  Pacific  Railway  Co.  v.  Miller,  79  Texas, 
83.  We  can  not  say  from  the  evidence  but  what  the  jury  had  the  right 
to  conclude,  that,  under  the  peculiar  facts  and  circumstances  of  the  sit- 
uation of  the  appellee's  wife,  the  railway  company  owed  her  the  duty  of 
extending  assistance  to  her  in  alighting. 

Affirmed. 
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Houston  &  Texas  Central  Kailway  Company  v. 
George  W.  Cluck  and  Wipe. 

Decided  January  14,  1903. 

1.— Easement— Asaignability. 

It  seems  that  the  common  law  distinction  between  easements  in  gross  and 
those  appendant,  with  reference  to  their  assignability,  has  been  changed  by 
article  308,  Rev.  Stats.,  and  that  they  are  now  alike  assignable,  except  as  to 
matters  involving  personal  trust  or  skill. 

8.— Homestead— Easement— Grant  by  Husband  Alone. 

The  right  for  an  indefinite  period,  to  take  and  use  the  waters  of  a  spring 
and  to  erect  a  pump  and  lay  pipes  in  the  soil  for  that  purpose  was  such  use 
and  appropriation  of  a  part  of  the  homestead  of  the  family  as  could  not  be 
granted  by  the  husband  alone. 

8.— Valne  of  Use  of  Land. 

While  the  use  of  land  and  water  might  be  assumed,  as  matter  of  common 
knowledge,  to  be  of  some  talue,  there  must  be  evidence  of  its  value  to  sup- 
port a  recovery  of  damages  in  the  sum  of  $50. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
B.  L.  Perm. 

8.  R.  Fisher  {Baker,  BotU,  Baker  &  Lovett,  of  counsel),  for  appellant. 

John  Dowell,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  Cluck  and  wife  against 
the  Houston  &  Texas  Central  Railway  Company  in  trespass  to  try  title 
and  for  damages  and  for  injunction.  The  land  sought  to  be  recovered 
is  situated  in  Williamson  County,  a  part  of  the  Samuel  Damon  league, 
and  described  as  follows:  "Beginning  at  the  northwest  corner  of  the 
originar  survey  of  500  acres,  known  as  the  Floyd  farm  on  the  road  from 
Austin  to  Burnet  on  the  west  boundary  line  of  said  Damon  league,  a 
pile  of  rocks  for  comer;  thence  south  19  B.  2240  varas  to  a  corner  on 
the  bank  of  Brushy  Creek,  a  live  oak  5  in.  dia.  north  25  west  11  vrs.; 
thence  with  the  meanders  of  said  creek,  as  follows  N.  82  W.  237  vrs.; 
S.  75  W.,  170  vrs.  to  the  mouth  of  a  small  branch ;  thence  up  said  branch 
running  west,  121  vrs.  S.  51  W.  71  south  30  vrs.  to  corner  of  the  afore- 
said road  and  a  bluff  of  said  branch,  s,  Spanish  oak  7  in.  dia.  N.  58  E. 
5  vrs.  thence  S.  71  W.  298  varas  to  a  rock  pile  for  comer  on  the  afore- 
said west  boundary  line  of  said  Damon  league;  thence  N.  19  W.  2132 
varas  with  said  line  to  beginning.^' 

It  is  averred  in  the  petition  that  the  dwelling  house,  stables  and  lots 
belonging  to  the  plaintiff  and  his  wife  are  situated  upon  the  premises 
above  described,  and  constitute  the  homestead  of  the  appellee,  and  has 
been  so  occupied  and  used  as  a  homestead  since  the  3d  day  of  December, 
1873.  That  the  appellant  on  the  23d  day  of  August,  1901,  forcibly 
entered  upon  and  took  possession  of  a  part  of  the  premises,  and  has 
placed  and  erected  thereon,  and   is  now  operating  and   maintaining 
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thereon  an  engine,  piping  and  engine  house,  and  has  taken  possession 
of  a  large  and  valuable  spring  on  said  premises,  and  has  connected  the 
same  to  a  water  tank,  for  supplying  engines  on  appellant's  road ;  and  is 
using  same  and  appropriating  the  water  out  of  the  spring  to  the  value 
of  $600  per  month.  It  is  also  averred  that  the  fair  and  reasonable  rental 
value  of  the  land,  independent  of  the  water  appropriated  and  consumed 
by  the  defendant,  is  the  sum  of  $25  per  month. 

Defendant  answered  with  a  plea  of  not  guilty  and  disclaimed  all 
right,  title  and  interest  in  and  to  any  part  of  the  land,  except  the  fol- 
lowing : 

"1.  So  much  thereof  as  is  embraced  and  contained  within  the  land 
appropriated  for  the  purpose  of  laying  and  in  laying  a  pipe  line  from 
the  water  tank  of  defendant  at  Cedar  Park  station  to  a  spring  at  or  near 
the  house  of  plaintiff,  and  for  the  erection  thereat  of  a  pump  connected 
with  said  pipe  line  and  tank,  as  more  fully  appears  from  the  contract  of 
April  22,  1895,  hereinafter  set  out. 

*^2.  So  much  and  such  parts  thereof  as  are  embraced  in  a  deed  of 
conveyance  from  G.  W.  Cluck  and  H.  L.  Cluck,  his  wife,  to  the  Austin 
&  Northwestern  Railroad  Company,  of  date  December  7,  1881,  convey- 
ing a  right  of  way  to  said  railroad  over  and  through  the  land  sued  for» 

'^3.  So  much  thereof  as  is  embraced  in  a  deed  of  date  August  5,  1892, 
executed  by  the  said  G.  W.  Cluck  and  H.  L.  Cluck,  his  wife,  to  the 
Austin  &  Northwestern  Railroad  Company,  upon  which  tract  is'  situated 
the  section  house  of  defendant. 

^^Defendant  pleaded  the  act  of  the  Legislature  authorizing  and  the 
deed  of  date  August  22,  1901,  carrying  out  the  sale  of  the  Austin  & 
Northwestern  Railroad  to  the  Houston  &  Texas  Central  Railroad  Com-- 
pany,  conveying  to  said  company  all  and  singular  the  property,  real, 
personal  and  mixed,  railroad,  franchises,  privileges,  contracts,  choses  in 
action  and  property  of  every  sort  and  description  of  the  Austin  &  North- 
western Railroad  Company.^' 

Plaintiffs  replied  by  supplemental  answer,  which  contained  the  fol- 
lowing averments: 

"And  plaintiff  further  avers  that  said  defendant  the  Houston  & 
Texas  Central  Railroad  Company  pretend  and  claim  to  be  the  assignees 
of  a  written  contract  by  and  between  tJie  Austin  &  Northwestern  Rail- 
road Company,  by  A.  N.  Leitnaker,  vice-president  and  general  super- 
intendent, of  date  on  or  about  the  22d  day  of  April,  A.  D.  1895,  and 
one  of  these  plaintiffs,  G.  W.  Cluck,  which  said  contract  is  in  words  and 
figures  substantially  as  follows,  viz : 

"  'State  of  Texas,  County  of  Travis.  This  agreement  this  day  made 
and  entered  into  between  the  Austin  &  Northwestern  Railroad  Com- 
pany, of  the  one  part,  and  6.  W.  Cluck,  of  the  County  of  Williamson^ 
State  of  Texas,  of  the  other  part,  witnesseth : 

"  'That  the  said  G.  W.  Cluck,  for  and  in  consideration  of  the  sum  of 
one  dollar  cash  to  him  in  hand  paid,  and  other  valuable  considerations 
to  him  from  the  said  Austin  &  Northwestern  Railroad  Company,  moves. 
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agrees  and  consents  that  the  said  Austin  &  Northwestern  Railroad  Com- 
pany, its  agents,  servants  and  employes,  shall  and  may  freely  enter  in 
npon  his  land  and  dig  in  and  break  the  surface  thereof  and  lay  therein 
and  thereon  a  pipe  line  from  the  water  tank  of  the  Austin  &  North- 
western Railroad  Company  at  Cedar  Park  station  to  the  spring  at  the 
house  of  the  said  G.  W.  Cluck,  and  erect  thereat  a  pump  connected  with 
said  pipe  line  and  tank,  for  the  purpose  of  drawing  and  conveying  water 
from  said  spring  to  said  tank,  and  that  said  Austin  &  Northwestern 
Railroad  Company  shall  have  free  use  of  the  water  the  spring  will 
afford,  without  charge,  with  permission  at  all  times  for  the  officers, 
agents,  servants  and  employes  of  said  company  to  enter  in  upon  and 
go  over  and  along  the  land  and  premises  of  the  said  6.  W.  Cluck,  and 
all  permission  to  said  Austin  &  Northwestern  Railroad  Company,  its 
officers,  agents  and  servants  and  employes  to  remove  said  pipe  and  pump, 
when  in  their  judgment  they  may  desire  so  to  do. 

"  'That  the  said  Austin  &  Northwestern  Railroad  Company  shall,  for 
and  in  consideration  of  the  rights  and  privileges  conceded  to  it  by  the 
said  Cluck,  put  in  and  furnish  him  inside  the  boundaries  of  his  land  at 
Cedar  Park  station  one  hydrant  of  one-half  inch  diameter  for  watering 
stock  from  the  tank  of  the  Austin  &  Northwestern  Railroad  Company. 
Also  one-half  hydrant  at  his  residence. 

*'  In  testimony  whereof,  the  parties  hereto  have,  oeu  this  the  22d  day 
of  April,  1895,  executed  this  instrument  in  duplicate,  the  said  G.  W. 
Cluck  subscribing  his  name  thereto,  and  the  said  Austin  &  Northwestern 
Railroad  Company,  through  A.  N.  Leitnaker,  its  vice-president  and 
general  superintendent,  subscribing  thereto  its  corporate  name. 

"  'The  Austin  &  Northwestern  R.  R.  Co.,  By  A.  N.  Leitnaker,  Vice- 
President  and  General  Superintendent.     G.  W.  Cluck.^ 

"Which  fact  of  ownership  is  not  admitted  but  expressly  denied,  and 
that  by  virtue  of  the  same  the  said  defendant  is  and  has  been  trespassing 
upon  said  land  as  aforesaid.  Plaintiffs  aver  that  said  contract  is  invalid 
and  void  and  is  now  and  never  was  binding  upon  them  or  either  of  them, 
and  that  the  said  land  at  the  time  of  the  making  of  said  contract  was 
the  homestead  of  plaintiffs,  and  has  been  ever  since,  with  plaintiffs 
actually  residing  thereon  as  their  homestead,  as  averred  in  their  original 
petition  in  this  case,  and  that  said  H.  L.  Cluck,  one  of  the  plaintiffs, 
the  wife  of  the  said  George  Cluck,  and  who  was  his  wife  at  the  time  of 
executing  said  contract,  did  not  sign  and  acknowledge  said  contract  in 
the  way  and  manner  required  by  law  for  the  disposition  of  their  home- 
stead, and  that  said  contract  is  also  void  and  of  no  force  and  effect,  for 
and  because  the  same  is  for  an  indefinite  and  uncertain  period  of  time ; 
and  further  that  the  said  contract  does  not  authorize  the  said  Austin  & 
Northwestern  Railroad  Company  to  transfer  the  same  to  defendant  or 
anyone,  and  that  for  and  on  account  of  these  facts,  the  said  defendant 
is  and  are,  and  have  always  been,  trespassers,  as  alleged  in  plaintiff's 
original  petition;  that  the  use  and  occupation  of  said  land  by  said  de- 
fendant and  its  assignees    materially    interferes    with  these  plaintiffs* 
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homestead  rights  and  their  occupation  of  said  land  as  a  homestead;  and 
that  said  defendants  have  been  digging  large  holes  therein,  taking  the 
water  therefrom  and  converting  it  to  its  own  use  and  benefit,  and  has 
erected  a  pump  house,  10  by  12  feet,  and  coal  pen  of  about  15  by  12 
feet,  with  coal  stand  therein,  and  are  pumping  and  running  said  pump 
day  and  night,  and  on  Sundays,  at  times  making  noise  and  annoying 
said  plaintiffs  and  their  family,  and  have  absolutely  taken  charge  of 
his  spring  and  dug  it  out  to  a  width  of  about  10  by  12  feet,  and  have 
absolutely  taken  and  deprived  plaintiffs  of  the  land  converted  by  said 
spring  house  and  coal  house.  Wherefore,  plaintiffs  say  that  said  con- 
tract is  invalid,  and  plaintiffs  should  have  judgment  as  prayed  for  in 
their  original  petition. 

"And  plaintiffs  further  aver  that  if  said  contract  was  and  is  valid, 
that  the  said  defendant  succeeded  and  has  the  rights  of  the  Austin  & 
Northwestern  Railroad  Company  in  said  contract,  all  of  which  are  not 
admitted  but  expressly  denied,  then  plaintiffs  say  that  the  consideration 
of  said  contract  has  failed  in  part,  if  not  in  whole,  all  of  which  facts 
said  defendant  its  agents  and  representatives  well  knew;  that  said  con- 
tract between  the  said  Austin  &  Northwestern  Railroad  Company  and 
G.  W.  Cluck  was  for  one  dollar  and  other  valuable  considerations  as  ex- 
pressed therein;  that  one  of  the  other  valuable  considerations  was  that 
one  of  these  plaintiffs,  to  wit,  G.  W.  Cluck,  was  to  have  the  running 
and  operation  of  the  pump  at  Cedar  Park,  Texas,  for  the  conveyance  of 
the  water  into  the  tank  of  the  Austin  &  Northwestern  Railroad  Com- 
pany, and  of  distributing  the  same  from  said  tank  into  the  engines  and 
other  places  needed  by  said  Austin  &  JTorthwestem  Railroad  Company, 
so  long  as  said  Austin  &  Northwestern  Railroad  Company  kept  and 
maintained  the  same  there,  and  used  and  acted  under  said  contract,  for 
which  the  said  Austin  &  Northwestern  Railroad  Company  was  to  pay 
plaintiff,  G.  W.  Cluck,  the  sum  of  fifteen  dollars  per  month.  That  in 
accordance  with  such,  the  said  Austin  &  Northwestern  Railroad  Com- 
pany turned  said  pump,  work  and  labor  and  the  operation  of  said  pump 
at  said  place  over  to  the  said  G.  W.  Cluck  only  for  a  very  short  and  lim- 
ited period  of  time,  to  wit,  the  space  of  only  about  two  or  three  months, 
viz.,  from  about  the  25th  of  April,  1895,  to  about  the  25th  of  June,  1895, 
and  then  removed  him,  and  took  said  work  and  labor  and  employment 
from  him  over  his  objection  and  gave  it  to.  another,  to  his  great  damage 
and  detriment,  thereby  breaking  said  contract;  that  the  principal  con- 
sideration and  object  plaintiff  G.  W.  Cluck  had  in  making  said  contract 
was  to  get  said  employment  and  the  wages  resultant  therefrom.  These 
plaintiffs  further  aver  that  in  violation  of  said  contract,  and  in  detri- 
ment to  plaintiffs'  rights  in  said  water  and  spring  the  said  Austin  & 
Northwestern  Railroad  Company,  also  for  profit  to  itself,  took  water 
from  said  spring  and  sold  the  same  to  others,  to  wit,  for  the  operation 
of  a  cotton  gin  and  mill  at  Cedar  Park,  Texas,  which  were  not  author- 
ized in  the  use  and  taking  of  said  water  under  said  contract,  and  which 
also  broke  and  forfeited  said  contract.    And  that  for  and  on  account  of 
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all  such  there  is  a  failure  of  consideration  of  said  contract  and  a  breach 
of  the  same,  and  for  all  of  which  plaintiffs  pray  judgment  as  in  their 
original  petition.^^ 

The  trial  resulted  in  a  verdict  and  judgment  for  the  defendant  for 
tracte  2  and  3  and  for  plaintiff  for  the  balance  of  the  land,  including 
tract  1,  but  with  the  proviso  that  the  defendants  might  enter  upon  said 
land  and  remove  therefrom  its  appliances,  machinery  and  property 
occupying  the  same.  Said  verdict  and  judgment  were  in  favor  of  plain- 
tiffs on  their  prayer  for  injunction,  restraining  defendants  from  enter- 
ing upon  tract  1  for  any  purpose  except  for  removing  its  property  there- 
from, and  from  taking  and  using  water  from  the  above  mentioned 
spring;  and  further  for  damages  against  the  defendant  in  the  sum  of 
$50.     From  this  judgment  the  appellant  appealed. 

We  find  the  following  facts:  That  the  land  and  property  described 
in  the  plaintiffs'  petition  is  a  part  of  the  plaintiffs'  homestead,  and  was 
their  homestead  on  the  22d  day  of  April,  1895,  and  long  prior  thereto. 
That  on  the  22d  day  of  April,  1895,  the  Austin  &  Northwestern  Rail- 
road Company  and  the  plaintiff  G.  W.  Cluck  entered  into  a  contract  as 
above  described  and  set  out  in  the  plaintiffs'  supplemental  petition.  The 
appellee  Mrs.  Cluck  did  not  join  in  the  execution  of  that  contract.  The 
spring  and  the  premises  therein  described  was  then  and  is  now  situated 
upon  the  homestead  of  appellees.  After  the  execution  of  that  contract, 
the  Austin  &  Northwestern  Railroad  Company  entered  upon  the  premi- 
ses and  erected  at  the  spring  a  pump,  pump  house,  boiler  and  shed  for 
coal,  and  from  the  spring  laid  a  pipe  about  400  or  450  yards  long  to  a 
tank  on  the  right  of  way  on  the  Austin  &  Northwestern  Railroad.  Prom 
the  time  of  the  erection  of  said  pump,  etc.,  the  Austin  &  Northwestern 
Railroad  used  the  water  in  the  spring  and  occupied  and  controlled  the 
improvements  so  erected  at  the  spring. 

On  the  28th  day  of  March,  1901,  by  special  act  of  the  Legislature, 
the  appellant,  the  Houston  &  Texas  Central  Railroad  Company,  was 
authorized  to  purchase,  own  and  operate  all  the  property,  real,  personal 
and  mixed,  franchises,  privileges,  contracts  and  choses  in  action  of  the 
Austin  &  Northwestern  Railroad  Company;  and  authorized  the  latter 
road  to  sell  and  convey  the  same  to  the  Houston  &  Texas  Central  Rail- 
road Company.  In  pursuance  of  this  act  the  Austin  &  Northwestern 
Railroad  Company  on  August  22,  1901,  executed  a  conveyance  to  the 
Houston  &  Texas  Central  Railroad  Company.  Thereafter,  the  appellant 
took  charge  of  said  road  and  used  the  water  in  the  spring  and  controlled 
and  operated  the  pump,  pump  house,  etc.,  located  at  the  spring,  and  the 
pipe  running  from  there  to  the  tank  on  appellant's  right  of  way.  About 
twenty-five  feet  square  is  the  amount  of  land  occupied  by  the  pump, 
pump  house  and  coal  bin  at  the  spring.  There  are  also  pipes  leading  to 
the  store  of  one  Emmet  Cluck,  son  of  the  plaintiffs,  and  also  to  the  prem- 
ises of  the  plaintiffs,  through  which  water  is  furnished  to  them.  The 
estimate  is  that  about  12,500  gallons  of  water  is  pumped  daily  from  the 
spring.    Some  of  this  is  used  by  Mr.  Emmet  Cluck  and  by  the  plaintiffs 
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and  by  the  railway  company,  and  some  is  used  by  a  gin,  as  long  as  the 
ginning  season  lasts. 

There  is  evidence  to  the  effect  that  the  plaintiffs  use  about  400  gallons 
of  the  water  a  day.  The  appellee  Mrs.  Cluck  did  not  give  her  consent 
to  the  Austin  &  Northwestern  Railroad  Company  or  the  appellant  to 
enter  upon  the  premises  in  question  and  use  the  water  in  the  spring,  and 
such  entry  and  use  was  against  her  will.  There  is  evidence  tending  to 
show  that  the  water  from  the  spring  could  be  used  by  the  plaintiffs  for 
domestic  purposes  and  for  irrigating. 

It  does  not  appear  that  the  plaintiffs  consented  to  the  assignment  of 
the  contract  in  question  as  set  out  in  their  supplemental  petition,  by 
the  Austin  &  Northwestern  Railroad  Company  to  the  appellant.  From 
the  manner  in  which  the  question  is  treated  in  the  briefs  of  the  parties, 
it  appears  that  the  trial  court  held  that  the  contract  in  question  was  not 
assignable.  This  upon  the  ground  that  it  was  an  easement  in  gross ;  and 
this  ruling  is  assigned  by  the  appellant  as  error.  It  is  unnecessary  for 
us  to  undertake  to  distinguish  between  an  easement  in  gross  and  append- 
ant, nor  to  review  the  rules  of  the  common  law  that  authorize  an 
assignment  of  the  latter  and  deny  it  to  the  former;  for,  except  in  mat- 
ters of  personal  trust  or  skill,  article  308  of  the  Revised  Statutes  has, 
in  effect,  changed  the  rule  of  the  common  law  upon  this  subject;  and 
by  virtue  of  this  provision  of  the  statute,  many  contracts  and  rights 
can  be  transferred  which  were  not  assignable  at  common  law.  And  we 
think  that  the  contract  in  question  falls  within  the  class  that  may  be 
assigned  under  the  section  of  the  law  mentioned.  This  construction  of 
the  statute  is,  in  a  measure,  warranted  by  what  is  said  by  the  Supreme 
Court  in  the  case  of  Missouri,  K.  &  T.  Railway  Co.  of  Texas  v.  Carter, 
95  Texas,  46^1. 

Therefore,  we  are  inclined  to  the  view  that  the  trial  court  erred  in 
not  holding  that  the  appellant  acquired  all  the  right  and  interest  of  the 
Austin  &  Northwestern  Railroad  Company  under  the  contract  in  ques- 
tion. But  this  view  will  not  lead  to  a  reversal  of  the  judgment  of  the 
trial  court  upon  the  main  question  in  th€  case,  because  the  undisputed 
evidence  in  the  records  shows  that  the  property  in  controversy  was  at  the 
time  that  the  contract  was  executed,  before  and  since,  the  homestead  of 
the  appellees;  and  that  by  reason  of  Mrs.  Cluck's  not  having  joined  in 
its  execution,  the  contract  is  void. 

The  use  of  the  spring  in  question  and  the  land  surrounding  it  occu- 
pied by  the  improvements  erected  thereon  by  the  Austin  &  Northwestern 
Railroad  Company,  together  with  the  pipe  laid  from  the  spring  to  the 
right  of  way,  was  a  use  and  appropriation  of  a  part  of  appellees'  home- 
stead, without  the  consent  of  Mrs.  Cluck.  The  spring  and  the  land 
adjoining  it  is  a  valuable  part  of  the  homestead,  which  the  appellant, 
under  the  contract  in  question,  would  have  the  right  to  control  and  use 
at  will,  for  as  long  a  time  as  it  should  see  fit  to  use  it,  or  until  the  rail- 
road in  question  should  cease  to  exist.  There  is  no  limitation  as  to  time 
when  the  contract  should  terminate.    The  effect  of  its  terms  is  to  per- 
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mit  the  railroad  company  to  invade  the  homestead  of  the  appellees,  and 
to  take  possession  of  so  much  of  the  land  and  use  the  same,  as  is  neces- 
sary to  erect  pipe  lines  from  the  tank  to  the  spring  and  to  erect  pump 
and  appliances  necessary  to  obtain  water  from  the  spring. 

The  conveyance  in  question,  while  under  the  guise  of  a  contract,  is 
really  tantamount  to  an  attempted  conveyance  of  an  interest  in  the 
spring,  and  land  sufficient  upon  which  to  erect  pumps  and  appliances, 
etc.,  and  pipe  lines  to  the  appellant*s  right  of  way.  The  spring  and 
the  soil  from  which  it  flows,  together  with  the  portion  of  the  premises 
occupied  by  the  improvements  erected  and  used  by  the  railroad  com- 
pany, is  a  part  of  the  realty,  the  conveyance  of  which  would  have  a  ten- 
dency to  curtail  the  homestead  interest,  and  would,  to  some  extent,  inter- 
fere with  its  beneficial  use  and  enjoyment. 

An  attempted  conveyance  of  a  part  of  the  homestead  without  the 
consent  of  the  wife  is  as  much  within  the  prohibition  of  the  law  as  a 
conveyance  of  the  entire  homestead.  The  principle  announced  in  the 
Southern  Oil  Co.  v.  Colquitt,  28  Texas  Civ.  App.,  292,  controls  this 
question.  A  writ  of  error  was  denied  by  the  Supreme  Court  in  that 
case.  The  contract  in  question,  in  order  to  be  effective,  in  effect  author- 
ized the  railroad  company  to  enter  upon  the  premises,  the  homestead  of 
the  appellees,  in  order  to  obtain  the  beneficial  use  and  enjoyment  of  the 
water,  there  to  dig  into  the  soil  and  break  the  surface,  lay  pipes  and 
erect  a  pump  and  structures  that  they  might  deem  necessary.  The  right 
here  granted  necessarily  implies  the  use  and  possession,  to  some  extent, 
of  the  premises,  in  order  to  accomplish  the  purposes  intended  by  the 
contract;  and  not  only  occasionally,  such  as  might  be  acquired  by  a 
license  from  the  husband  alone,  but  as  frequently  and  as  often  and  for 
as  long  a  time  as  the  appellant  might  desire. 

This  view  of  the  question  is  analogous  to  the  point  decided  in  Coates 
V.  Caldwell,  71  Texas,  21.  The  exemption  of  matured  crops  growing 
upon  the  homestead  was,  in  that  case,  conceded  upon  the  principle  that 
in  order  to  make  the  levy  and  seize  the  crops,  the  officer  must  necessarily 
invade  a  part  of  the  homestead  and  take  possession  of  the  same  for  a 
time. 

Appellant  has  an  assignment  of  error  which  complains  of  the  charge 
of  the  court  in  submitting  to  the  jury  the  issue  of  damages.  The  plain- 
tiffs recovered  a  judgment  for  $50  damages. 

There  is  no  evidence  in  the  record  which  shows  the  market  value  of 
the  land  occupied  by  the  appellant,  or  the  value  of  the  water  used  and 
consumed  by  the  railroad  company.  There  is  evidence  which  shows  that 
the  land  and  the  water  furnished  by  the  spring  were  serviceable  and 
useful  to  the  appellees;  but  there  is  no  evidence  whatever  showing  what 
was  the  value  of  the  water  used  and  consumed  by  the  appellant,  or  what 
was  the  rental  value  of  the  land  occupied  and  used  by  the  railroad  com- 
pany. While  it  might  be  assumed  as  a  matter  of  common  knowledge 
that  land  and  water  might  be  of  some  value,  still  proof  must  be  offered 
showing  the  amount  of  this  value,  in  order  that  the  jury  might  intelli- 
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gently  reach  some  conclusion  as  to  the  amount  of  damages  sustained  by 
the  injured  party.  The  evidence  on  this  branch  of  the  case  is  not  sat- 
isfactory. In  fact  there  is  no  evidence  in  the  record  tending  to  show  the 
amount  of  damages  sustained  by  the  plaintiffs.  And  so  much  of  the 
judgment  as  is  in  plaintiffs'  favor  for  damages  will  be  reversed. 

The  judgment  of  the  trial  court  on  the  other  branch  of  the  case  is 
afiBrmed.    The  costs  of  the  appeal  will  be  taxed  against  the  appellees. 
Affirmed  in  part  and  reversed  and  remanded  in  part. 
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State  of  Texas  v.  International  &  Great  Northern 
Bailuoad  Company. 

Decided  January  14,  1903. 

Caxrier-^ompresamg  Cotton  in  Transit— Railroad  Commission— Foreign  Ship- 
ment. 
Owners  of  cotton,  destined  by  them  for  shipment  to  foreign  ports,  applied 
to  a  railway  for  foreign  bills  of  lading  over  its  road  and  defendant's  connect- 
ing line  to  Galveston,  with  directions  to  compress  it  at  Palestine,  where  it 
reached  such  connecting  line  and  where  they  were  operating  a  compress.  This 
being  refused  they  took  bills  of  lading  to  Galveston,  with  directions  to  transport 
"flat,''  that  is,  without  compressing,  and  at  Palestine  exchanged  these  for  foreign 
bills  of  lading  by  defendant,  and  had  the  cotton  compressed  there  in  disregard 
of  the  rules  of  the  Railroad  Commission  as  to  compressing  cotton  in  transit. 
Held,  that  the  shipment  was  a  foreign  one,  despite  the  form  of  the  original  bill 
of  lading,  and  not  subject  to  state  regulations  as  to  compressing. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
P.  G.  Morris. 

C.  K.  Bell,  Attorney-General,  and  T.  8,  Reese,  Assistant  Attorney- 
General,  for  appellant. 

N.  A.  Stedman,  for  appellee. 

STREETMAN,  Associate  Justice.— The  State  of  Texas  brought 
this  suit  by  her  Attorney-General,  under  the  direction  of  the  Railroad 
Commission,  for  penalties  on  account  of  certain  alleged  violations  of  the 
regulations  adopted  by  said  commission  and  certain  discriminations  in 
freight  charges. 

The  regulations  were  as  follows: 

"Section  3. — Rules  and  Regulations. — First  A  shipper  desiring  his 
cotton  to  be  delivered  at  destination  uncompressed,  shall  give  to  the 
railroad  company  notice  of  such  desire  by  inserting  in  his  bills  of  lading 
the  notation  Ho  go  through  uncompressed,*  or  other  plain  words  of  sim- 
ilar import ;  and  it  shall  be  the  duty  of  the  railroad  company  accepting 
such  shipment  to  make  delivery  at  destination  accordingly. 

"Second.  A  shipper  desiring  his  cotton  delivered  at  destination  com- 
pressed shall,  when  no  compress  is  in  operation  at  shipping  point,  gi^e 
to  the  railroad  company  notice  of  such  desire  by  inserting  in  his  bills  of 
lading  the  notation  'to  be  compressed  in  transit,*  and  it  shall  be  the  duty 
of  the  railroad  company  accepting  the  shipment  to  comply  with  such 
instructions  if  there  be  an  accessible  compress  at  which  such  cotton  can 
be  compressed  under  the  provisions  of  this  section.  The  railroad  com- 
panies shall  make  an  allowance  of  five  (5)  working  days,  within  wliich 
the  compress  companies  shall  receive,  compress  and  redeliver  to  tiie 
railroad  companies,  cotton  which  is  to  be  compressed  in  transit;  but  in 
the  event  of  the  failure  of  a  compress  company  to  perform  all  of  such 
work  within  the  time  thus  fixed,  it  shall  be  the  privilege  of  the  railroad 


220  State  of  Texas  v.  I.  &  G.  N.  By.  Co. 

company,  upon  whose  line  such  compress  is  situated  to  report  such  fail- 
re  to  the  Railroad  Commission  and  ask  exemption  from  the  obligation 
to  place  further  shipments  of  ^transit*  cotton  with  such  compress  com- 
pany until  it  shall  be  in  condition  to  comply  with  this  requirement. 

"Third.  Railroad  companies  shall  assume  the  cost  of  compressing 
cotton  which  is  to  be  delivered  at  destination  compressed  only  on  the 
following  conditions: 

"1.  Cotton  shall  be  compressed  at  shipping  point  when  an  accessible 
compress  is  in  operation  at  such  point. 

"2.  When  no  compress  is  in  operation  at  shipping  point  the  cotton 
shall  be  compressed  at  a  station  directly  intermediate  between  shipping 
point  and  destination  and  distant  seventy  (70)  miles  or  more  from  such 
destination.  Compresses  being  in  operation  at  two  or  more  stations 
directly  between  shipping  point  and  destination,  the  compress  nearest 
to  shipping  point  shall  be  selected  to  compress  such  cotton;  provided, 
that  cotton  to  be  compressed  in  transit  may,  at  the  option  of  tiie  railroad 
company  and  without  additional  expense  to  the  shipper  or  owner  of  the 
cotton,  be  hauled  back  to  and  compressed  at  a  compress  which  is  nearer 
to  the  point  of  origin  than  is  the  first  compress  in  the  direct  route  to 
destination,  if  such  nearer  compress  be  in  operation  upon  the  line  of 
road  upon  which  such  cotton  originates ;  and  further  provided,  that 
when  cotton  is  offered  for  shipment  at  a  junction  point  of  two  or  more 
competing  lines  of  railroad,  at  which  no  compress  is  in  operation,  con- 
ditioned upon  such  cotton  being  compressed  at  another  junction  point 
of  such  competing  lines  in  the  direction  of  final  destination,  and  it  is 
possible  for  one  of  such  competing  lines  to  comply  with  such  condition 
under  the  foregoing  rules,  then  the  other  competing  lines  interested 
shall  have  the  privilege  of  accepting  and  transporting  such  shipment  of 
cotton  upon  the  same  condition,  although  it  may  be  necessary  for  such 
other  lines,  in  doing  so,  to  haul  such  cotton  through  intermediate  com- 
press points  on  their  lines.  This  proviso  shall  not  be  construed  as  ap- 
plying on  cotton  originating  at  other  points  between  such  junction 
points. 

"3.  The  amount  of  the  cost  of  compressing  assumed  by  railroad  com- 
panies shall  not  exceed  ten  (10)  cents  per  100  pounds  out  of  rates  that 
are  not  less  than  40  cents  per  100  pounds  between  stations  subject  to 
rates  prescribed  in  table  of  rates,  section  1,  of  this  tariff,  nor  less  than 
40  cents  per  100  pounds  to  Houston  from  points  specified  in  exceptions, 
section  2  of  this  tariff.  When  rates  between  such  stations  are  less  .than 
40  cents,  but  greater  than  30  cents  per  100  pounds,  the  railroad  com- 
panies shall  assume  only  so  much  of  the  cost  of  compressing  as  will, 
when  added  to  30  cents,  make  up  the  amount  of  the  current  freight 
rate." 

It  was  alleged,  that,  while  said  regulations  were  in  force,  a  firm  of 
Heineken  &  Vogelsang  delivered  to  the  St.  Louis  &  Southwestern  Rail- 
way Company,  at  Gilmer,  Texas,  a  station  on  said  road,  507  bale^  of 
cotton  to  be  shipped  to  their  own  order  at  Galveston,  Texas,  by  way  of 
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the  said  St.  Louis  Southwestern  Railway,  from  Gilmer  to  Tyler,  Texas, 
and  from  Tyler  to  Galveston  over  defendant's  railway,  and  caused  it  to 
be  noted  in  the  bills  of  lading  therefor  that  said  cotton  was  to  go 
'Hhrough  flat,"  which  meant  that  it  was  to  be  carried  to  Galveston  with- 
out being  compressed. 

That  there  were  compreses  willing  and  able  to  compress  said  cotton 
at  Tyler,  Texas,  and  at  Jacksonville,  Texas,  both  on  the  route  of  said 
defendant  railway  company  between  Gilmer  and  Palestine,  and  more 
than  70  miles  from  Galveston. 

That  the  defendant  received  said  cotton  from  the  ^t.  Louis  South- 
western Railway  Company  at  Tyler,  Texas,  and  carried  the  same  un- 
compressed by  the  compresses  at  Tyler  and  Jacksonville;  but  in  viola- 
tion of  said  direction  in  said  bill  of  lading  said  defendant  stopped  said 
cotton  and  had  same  compressed  at  Palestine,  Texas,  and  then  carried 
the  same  to  Galveston,  and  that  said  defendant  paid  the  charges  of  said 
compress  at  Palestine  for  pressing  said  cotton. 

It  was  further  alleged  that  about  the  same  time  W.  0.  Boyd  delivered 
to  the  St.  Louis  Southwestern  Railway  Company  at  Gilmer,  Texas,  41 
bales  of  cotton  to  be  shipped  to  Galveston  in  the  same  manner  and  with 
the  same  notation  in  the  bills  of  lading,  and  that  said  railway  companies 
carried  said  41  bales  through  to  Galveston  uncompressed. 

That  the  freight  rate  charged  on  said  two  shipments  was  the  same, 
and  the  defendant  by  compressing  the  said  507  bales  of  cotton  at  its  own 
expense  and  not  performing  the  same  service  for  the  shipper  of  said  41 
bales  was  guilty  of  an  unjust  discrimination  in  favor  of  the  shippers  of 
said  507  bales. 

The  defendant  in  answer  alleged  substantially  the  facts  hereinafter 
set  out,  and  claimed  that  the  shipment  was  not  in  fact  an  interstate 
shipment  but  a  foreign  shipment,  which  was  not  subject  to  the  laws  of 
Texas,  oi"  the  regulations  of  its  Railroad  Commission. 

The  facts  with  reference  to  the  shipment  of  41  bales  of  cotton  by  Boyd 
were  proved  as  alleged. 

With  reference  to  the  other  shipment  the  facts  were  substantially  as 
follows : 

Heineken  &  Vogelsang  through  their  agent  N.  J.  Nagle  had  bought 
at  Gilmer,  Texas,  507  bales  of  cotton.  The  cotton  was  bought  for  for- 
eign markets,  and  before  it  was  shipped  they  had  determined  to  ship  it 
to  foreign  ports,  as  follows:  107  bales  to  Bremen,  Germany;  100  bales 
to  Antwerp,  Belgium;  200  bales  to  Milan,  Italy,  via  Genoa,  Italy;  100 
bales  to  Naples,  Italy.  Heineken  &  Vogelsang  were  running  a  compress 
at  Palestine,  Texas,  and  for  said  reason  wanted  said  cotton  compressed 
at  that  place. 

They  first  requested  the  St.  Louis  Southwestern  Railway  Company 
to  give  them  foreign  bills  of  lading  to  the  places  above  named,  with  the 
direction  that  said  cotton  was  to  be  compressed  at  Palestine.  This  was 
refused,  and  said  firm  then  directed  the  said  railway  company  to  give 
them  bills  of  lading  for  said  cotton  from  Gilmer,  Texas,  to  Galveston, 
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Texas,  with  the  notation  in  the  bills  that  the  cotton  was  to  go  through 
"flat,"  which  was  accordingly  done,  on  January  3,  1902. 

Heineken  &  Vogelsang  at  once  began  negotiations  with  the  defendant 
railway  company,  the  result  of  which  was  that  when  the  cotton  reached 
Tyler,  Texas,  and  was  delivered  to  the  defendant  the  original  bills  of 
lading  were  surrendered  and  foreign  bills  issued  for  the  shipment  to  the 
various  foreign  destinations  above  named. 

The  cotton  was  then  carried  to  Palestine,  Texas,  passing  the  com- 
press at  Jacksonville,  and  was  stopped  and  compressed  at  Palestine,  de- 
fendant paying  the  compress  charges.  It  was  then  carried  in  continuous 
course  of  shipment  to  Galveston,  Texas,  and  thence  to  the  several  for- 
eign destinations  named. 

The  defendant  was  shown  to  have  been  engaged  for  a  number  of  years 
in  the  business  of  acting  as  one  of  the  connecting  carriers  in  connection 
with  other  carriers  in  making  foreign  shipments,  and  in  making  con- 
tracts for  such  shipments,  and  it  was  shown  that  it  made  the  shipment 
in  question  in  the  usual  course  of  its  business  as  such  carrier. 

The  District  Court  rendered  judgment  for  defendant,  from  which  the 
State  has  appealed. 

The  decision  of  our  Supreme  Court  in  the  case  of  Houston  Naviga- 
tion Company  v.  Insurance  Company  of  North  America,  89  Texas,  1,  is 
conclusive  upon  the  question  involved.  Associate  Justice  Brown  in  that 
case  says: 

*The  law  applicable  to  this  case,  deducible  from  the  decisions  of  the 
courts,  may  be  thus  stated :  When  a  commodity  has  been  delivered  to  a 
common  carrier,  to  be  transported  on  a  continuous  voyage  or  trip  to  a 
point  beyond  the  limits  of  the  State  where  delivered,  the  character  of 
interstate  or  foreign  commerce  attaches  thereto."  Citing  Coe  v.  Errol, 
116  U.  S.,  517;  The  Daniel  Ball,  10  Wall.,  557;  Ex  parte  Koehler,  30 
Fed.  Rep.,  867;  In  re  Greene,  52  Fed.  Rep.,  113;  Railway  v.  Sherwood, 
84  Texas,  125. 

In  the  same  case,  which  involved  a  shipment  under  very  similar  con- 
ditions to  those  in  question,  it  is  said :  "The  questions  to  be  determined 
are :  Did  the  cotton  in  question  when  delivered  to  the  navigation  com- 
pany start  on  its  journey  outside  of  the  State  of  Texas?  Was  its  desti- 
nation at  that  time  fixed  and  determined  upon,  and  was  the  carriage 
from  Houston  to  Galveston  a  part  of  the  voyage  which  was  to  be  con- 
tinuous ?'^ 

Applying  these  tests  to  the  shipment  in  this  case  we  must  conclude 
that  it  was  a  foreign  shipment  and  not  subject  to  the  commission  regu- 
lations. 

This  court  has  formerly  held  that  the  form  of  the  bill  of  lading  does 
not  determine  the  character  of  the  shipment.  State  v.  Railway  Co.,  49 
S.  W.  Rep.,  252 ;  State  v.  Railway  Co.,  44  S.  W.  Rep.,  542. 

Finding  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Decided  January  14,  1903. 

1. — School  Land— -Greer  County— Trust— Cancellatioii  of  Patent. 

The  State  of  Texas,  after  sunrendering  to  the  United  States  jurisdiction 
oTer  the  territory  known  as  Greer  County,  in  deference  to  the  judgment  holding 
it  to  be  a  part  of  the  territory  of  the  United  States,  and  not  of  Texas,  could 
maintain  suit  to  cancel  the  patents  for  and  recover  land  granted  as  school  land 
to  that  county  while  recognized  as  a  part  of  the  State,  and  still  held  by  it. 
The  grant  being  in  trust  for  the  support  of  public  scliools  of  Texas  in  such 
county,  became  incapable  of  execution  when  the  land  passed  beyond  the  juris- 
diction of  Texas. 

S. — Same — Case  Distinguished. 

The  decision  in  Cameron's  Heirs  v.  State,  95  Texas,  545,  is  distinguishable 
from  the  present  by  the  fact  that  the  land  there  involved  was  lawfully  sold  by 
Greer  County  while  it  was  still  recognized  by  the  State  as  a  county  of  Texas. 

Error  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
R  E.  Brooks. 

Clark  &  Bolinger  and  H.  N,  Atkinson,  for  plaintiff  in  error. 

C.  JK'..  Bell,  Attorney-General,  and  T.  S.  Reese,  Assistant  Attorney- 
General,  for  defendant  in  error. 

KEY,  Associate  Justice. — This  is  a  suit  by  the  State  to  recover 
from  Greer  County,  in  Oklahoma  Territory,  four  leagues  of  land,  and 
from  a  judgment  in  favor  of  the  State,  Greer  County  has  appealed. 

The  case  was  submitted  in  the  court  below,  and  is  also  submitted  here 
on  the  following  agreed  facts: 

"1.  The  land  sued  for  comprises  four  leagues  in  Hockley  and  Coch- 
ran Counties,  and  was  granted  to  Greer  County  as  an  organized  county 
of  the  State  of  Texas,  under  the  provisions  of  the  General  Laws  of  the 
State,  granting  four  leagues  of  land  to  each  county  of  the  State  for 
school  purposes. 

"2.  Patents  (five  in  number)  issued  to  Greer  County  in  July  18, 
1887,  being  Nos.  519,  520,  521,  522  and  523,  vol.  24.  The  original  or 
certified  copies  of  such  patents  may  be  introduced  in  evidence  by  either 
party,  and  for  any  purpose  deemed  advisable.. 

"3.  Seven  thousand  two  hundred  and  thirty-six  acres  of  said  land  is 
now  claimed  by  Greer  County,  Oklahoma  Territory,  under  and  by  virtue 
of  said  patents  to  Greer  County,  Texas;  said  7236  acres  is  described  as 
follows:  7236  acres  of  land  off  the  north  end  of  the  Greer  County 
school  land  leagues;  consisting  of  all  that  part  (the  south  part)  of 
league  No.  109,  which  is  patented  to  Greer  County  by  patent  No.  523, 
voL  24,  consisting  of  13,354,549  square  varas  of  land,  and  all  of  league 
No.  88  of  4428  acres,  and  the  balance  of  said  7236  acres  off  the  north 
side  of  league  No.  87  as  follows :  Beginning  at  the  N.  E.  comer  of  said 
league  87;  tience  south  500   varas;  thence  west  5000  vayas;  thence 
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north  500  varas ;  thence  east  5000  varas  to  the  place  of  beginning,  sit- 
uated in  Hockley  and  Cochran  Counties,  Texas. 

"4.  The  balance  of  said  four  leagues  is  claimed  by  the  heirs  and 
devisees  o.^  William  Cameron,  deceased,  under  and  by  virtue  of  a  cer- 
tain deed  of  conveyance  thereof  to  William  Cameron  from  Strain  & 
Swinburne,  dated  January  17,  1888.  Strain  &  Swinburne  claimed 
title  thereto  under  and  by  virtue  of  a  deed  of  conveyance  to  them,  from 
and  on  the  part  of  Qreer  County,  Texas,  by  the  county  judge  of  said 
Greer  County,  Texas,  dated  January  12,  1888.  The  land  referred  to 
is  described  as  follows: 

"Ten  thousand  four  hundred  and  seventy-six  acres  of  land  ofE  of 
the  south  end  of  the  Greer  County  school  land  leagues,  as  follows: 
Beginning  at  the  S.  E.  corner  of  that  portion  of  league  No.  85,  which 
is  patented  to  Greer  County  by  patent  No.  520,  vol.  24;  thence  N.  at 
23291^  varas  the  N.  E.  comer  of  said  league  No.  85,  at  7329%  varas 
the  N.  E.  comer  of  league  No.  86,  at  11,829  45-100  varas  a  point  on 
the  east  line  of  league  No.  87;  thence  W.  5000  varas;  thence  south 
11,829  45-100  varas;  thence  east  5000  varas  to  the  place  of  beginning, 
so  as  to  include  all  that  part  of  league  No.  85  that  is  patented  to  Greer 
County,  all  of  league  No.  86  and  the  balance  of  the  ^1,476  acres  out 
of  the  south  side  of  league  No.  87,  situated  in  Hockley  and  Cochran 
counties,  Texas. 

"5.  The  defendant  Greer  County  is  now  an  organized  County  of 
Oklahoma  Territory,  one  of  the  Territories  of  the  United  States,  and 
comprises  the  same  territory  which  was  at  one  time  organized  under 
the  laws  of  the  State  of  Texas,  as  Greer  County,  Texas,  to  which  the 
aforesaid  four  leagues  of  land  were  patented. 

*'6.  William  Cameron,  the  grantee  in  the  above  described  deed  of 
conveyance,  died  testate  on  the  6th  day  of  Pebmary,  1898.  By  the 
terms  of  his  will,  which  was  duly  probated  in  the  probate  court  of 
McLennan  Coimty,  Texas,  the  other  defendants  were  made  executors 
of  his  will  and  devisees  of  his  estate,  and  are  also  his  heirs  at  law,  as 
set  out  in  plaintiff^s  amended  petition,  and  as  such  they  claim  title  to 
the  aforesaid  land. 

"7.  The  territory  now  organized  as  Greer  County,  Oklahoma  Ter- 
ritory, was,  up  to  the  date  hereinafter  set  out,  claimed  by  the  State 
of  Texas  to  be  a  part  of  her  territory,  and  up  to  said  date  jurisdiction 
and  control  was  claimed  and  exercised  over  the  same  by  the  State  of 
Texas.  The  government  of  the  United  States  did  not,  except  in  so  far 
as  was  done  by  the  act  making  Greer  County  a  part  of  the  northern 
judicial  district  of  Texas,  as  hereinafter  shown,  concede  said  claim,  but 
during  all  of  said  time  claimed  said  territory  as  a  portion  of  her  own 
territory  outside  of  the  limits  of  the  State  of  Texas,  and  the  legislative 
and  executive  departments  of  the  said  State  had  full  knowledge  of  said 
claim  prior  to  the  issuance  of  the  patents  mentioned  herein.  Attempts 
were  made  from  time  to  time  to  settle  the  dispute  between  the  State  of 
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Texas  and  the  United  States  as  to  the  ownership  of  this  territory, 
without  success. 

"8.  Greer  County,  comprising  the  aforesaid  territory,  was  created 
by  the  Legislature  of  the  State  of  Texas,  by  the  Act  of  February  8, 
1860,  and  was  organized  as  a  county  under  the  provisions  of  said  act 
on  the day  of ,  A.  D.  1886. 

"9.  By  an  act  of  the  Congress  of  the  United  States  of  May  2,  1890, 
the  Attorney-General  of  the  United  States  was  directed  to  commence, 
in  the  name  and  on  behalf  of  the  United  States,  and  prosecute  to  final 
determination,  a  proper  suit  in  equity  in  the  Supreme  Court  of  the 
United  States,  against  the  State  of  Texas,  setting  forth  the  title  and 
claim  of  the  United  States  to  the  tract  of  lands  lying  between  the  south 
and  north  forks  of  Red  River,  where  the  Indian  Territory  and  the  State 
of  Texas  adjoin,  east  of  the  100th  meridian  of  longitude,  and  claimed 
by  the  State  of  Texas  as  within  its  boundary  and  a  part  of  its  land,  and 
designated  on  its  maps  as  Greer  County. 

'Hinder  the  authority  of  this  act,  a  suit  was  instituted  in  the  Supreme 
Court  of  the  United  States,  styled  the  United  States  v.  the  State  of 
Texas,  in  which  the  State  of  Texas  appeared  by  her  Attorney-General 
and  other  counsel. 

*'10.  At  the  October  term,  1895,  a  decree  was  rendered  in  said 
cause  as  follows: 

"  This  cause  having  been  submitted  upon  the  pleadings,  proofs  and 
exhibits,  and  the  court  being  fully  advised,  it  is  ordered,  adjudged  and 
decreed  that  the  territory  east  of  the  100th  meridian  of  longitude,  west 
and  south  of  the  river  now  known  as  the  North  Fork  of  Red  River,  and 
north  of  a  line  following  westward,  as  prescribed  by  the  treaty  of  1819, 
between  the  United  States  and  Spain,  the  course,  and  along  the  south 
bank  both  of  Red  River  and  of  the  river  kiiown  as  the  Prairie  Dog  Town 
Fork,  or  South  Fork  of  Red  River,  until  such  line  meets  the  100th 
meridian  of  longitude,  which  territory  is  sometimes  called  Greer  County, 
constitutes  no  part  of  the  territorj'  properly  included  within  or  right- 
fully belonging  to  Texas  at  the  time  of  the  admission  of  that  State  into 
the  Union,  and  is  not  within  the  limits  nor  under  the  jurisdiction  of 
that  State,  but  is  subject  to  the  exclusive  jurisdiction  of  the  United 
States  of  America.     Each  party  will  pay  its  own  costs.' 

"After  this  decree  was  rendered,  the  State  of  Texas  exercised  no 
further  control  or  jurisdiction  of  said  territory,  and  the  same  was  after- 
wards organized  into  Greer  County,  Oklahoma  Territory,  and  as  a  part 
of  said  territory.  The  territory  described  in  said  decree  is  the  same  as 
was  embraced  in  Greer  County,  Texas,  as  created  and  organized  as 
aforesaid. 

"The  recitals  in  the  report  of  said  cause  of  United  States  v.  Texas, 
as  reported  in  volume  162  of  United  States  Supreme  Court  reports, 
and  the  printed  record  in  said  cause,  may  be  used  as  full  evidence  of 
the  facts  therein  stated,  as  to  the  institution  of  the  suit,  the  appearance 
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2  ed.,  p.  553.  The  carrier  is  liable  for  an  assault  upon  a  passenger  by 
an  intruder  or  a  fellow  passenger,  when  such  assault  could  have  been 
prevented  by  the  carrier  or  its  servants  by  the  exercise  of  proper  care. 
Id.,  p.  555.  But  the  carrier  should  not  be  held  responsible  for  acts  of 
violence  by  one  passenger  to  another  or  by  an  intruder,  if  its  servants 
were  not  present  and  could  not  have  reasonably  anticipated  the  violence 
to  the  passenger.  Galveston,  H.  &  S.  A.  Railway  Co.  v.  Long,  13  Texas 
Civ.  App.,  6G4,  36  S.  W.  Rep.,  485;  Batton  v.  Railway  Co.,  77  Ala., 
591;  Putnam  v.  Railway  Co.,  55  N.  Y.,  108;  ConnelFs  Executors  v. 
Railway,  24  S.  E.  Rep.,  468;  Royston  v.  Railway  Co.,  67  Miss.,  376; 
Felton  V.  Railway  Co.,  69  Iowa,  577. 

The  crew  were  at  dinner  aft^  having  attended  to  their  duties  in 
connection  with  the  stopping  of  the  train  at  the  station.  Garrison  was 
a  regular  meal  station,  and  the  leaving  of  the  train  without  any  one  in 
charge  while  the  crew  were  taking  their  meals  was  a  reasonable  regula- 
tion. The  servants  and  agents  of  the  appellee  could  not  reasonably 
have  anticipated  the  assault  upon  the  appellant.  It  appeared  from  the 
uncontradicted  evidence  that  the  appellee  was  not  liable,  and  there  was 
no  error  in  directing  a  verdict  in  its  favor.  The  judgment  of  the  court 
below  will  be  affirmed. 

Afjirmed. 

ON  MOTION  FOR  REHEARING. 

In  his  motion  for  a  rehearing  the  appellant  challenges  the  correct- 
ness of  the  conclusions  of  the  court  in  which  it  was  stated  that  Sapp 
was  a  deputy  sheriff,  and  that  after  Jopling  had  been  put  off  the  train 
the  appellant  continued  to  use  boisterous  and  violent,  language,  when 
Sapp  took  him  into  custody  and  ejected  him  and  turned  him  over  to  a 
local  officer,  the  objection  being  that  Sapp  was  not  a  deputy  sheriff  of 
Nacogdoches  County  and  authorized  to  make  arrests  in  that  coimty; 
that  Garrison,  in  whose  custody  the  appellant  was  placed,  was  not  an 
officer;  and  that  the  preponderance  of  the  evidence  did  not  show  that 
appellant  was  using  violent  and  boisterous  language.  While  the  con- 
clusions were  inaccurate  in  the  respect  complained  of,  still  we  do  not 
deem  them  material  to  the  disposition  of  the  case,  since  we  are  of  the 
opinion  that  the  assault  upon  the  appellant  by  Jopling  as  well  as  by 
Sapp  was  not  reasonably  within  the  contemplation  of  the  appellant  or 
its  servants  in  charge  of  the  train,  and  not  being  present,  and  being 
ignorant  of  it,  they  were  not  negligent  in  failing  to  protect  him  there- 
from ;  but  we  make  the  following  correction :  Sapp  was  a  deputy  sher- 
iff of  Angelina  County.  There  was  evidence  that  the  appellant  used 
violent  and  boisterous  language  before  Sapp  ejected  him.  Sapp  turned 
the  appellant  over  to  one  Garrison  to  hold  until  the  constable  could 
come,  and  he  was  arrested  by  the  constable  that  afternoon.  The  mo- 
tion for  a  rehearing  will  be  overruled. 

Overruled. 

Writ  of  error  refused. 
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Tom  OwAZAfiZAK  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  January  15,  1903. 

Iw—Railroada— Private  Crossmg  in  Sight  of  Way  Fence. 

Where  a  railway  company  acquired  and  fenced  its  right  of  way  through 
certain  inclosed  lands  in  1887,  prior  to  the  present  statute  relating  thereto,  it 
can  not  be  required  to  make,  at  its  own  expense,  openings  or  crossings  in  its 
fepces  for  the  use  of  the  owner  of  the  land.    Rev.  Stats.,  art.  4427. 

1^— Same— Acquiescence — Consideration. 

Plaintiff's  allegations  that  the  railway  company  had  constructed  and  main- 
tained for  the  use  and  benefit  of  the  owner  of  the  land  an  opening  under  its 
trestle,  which  opening  had  been  used  by  the  owner  and  his  vendor  with  the 
acquiescence  of  defendant,  did  not  show  an  obligation  assumed  by  the  defend- 
ant to  maintain  a  crossing  there,  or  that  plaintiff  had  acquired  any  right  in 
such  crossing,  and  a?  plaintiff  had  no  right  therein,  the  surrender  by  him  of 
the  crossing  furnished  no  consideration  for  a  promise  on  the  part  of  the  com- 
pany to  construct  a  new  one. 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  Ed.  K.  Sinks. 

W.  C.  Henderson,  for  appellant. 

J.  TT.  Terry  and  Searcy  &  Qarreti,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
recover  damages  from  the  appellee  for  the  failure  of  the  latter  to  con- 
struct and  maintain  an  open  crossing  over  its  railroad  within  the  in- 
closefl  land  of  appellant,  and  for  a  mandatory  injunction  requiring 
appellee  to  construct  and  maintain  such  crossing.  The  court  below 
sustained  a  general  demurrer  and  several  special  exceptions  interposed 
by  the  defendant  to  the  petition,  and  the  plaintiff  declining  to  amend, 
his  suit  was  dismissed. 

The  petition  alleges  that  the  plaintiff  is  the  owner  of  certain  de- 
scribed premises  over  and  through  which  the  defendant  has  constructed 
and  its  operating  its  railroad,  and  that  it  is  necessary  for  the  proper 
use  and  enjoyment  of  said  premises  that  an  open  crossing  with  cattle 
guards  and  wing  fences  be  constructed  and  maintained  over  said  rail- 
road. The  facts  showing  the  necessity  for  such  open  crossing  are  fully 
set  out  in  the  petition.  It  is  further  alleged  that  prior  to  the  con- 
struction of  its  railroad,  in  1879,  the  defendant  acquired  title  to  its 
right  of  way  through  plaintiffs  premises  by  deed  from  the  vendor  of 
plaintiff,  the  then  owner  of  said  premises;  that  when  defendant  fenced 
its  track  and  right  of  way  in  1880,  it  left  an  open  crossing  under  a 
bridge  or  trestle  over  which  its  said  railroad  is  constructed,  within 
plaintiff's  said  inclosure,  and  said  crossing  was  constructed  and  main- 
tained by  the  defendant  at  its  own  cost  and  expense  continuously  until 
the  15th  day  of  October,  1899 ;  that  during  all  of  said  time  the  cross- 
ing so  constructed  and  maintained  by  defendant  was  constantly  used 
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and  enjoyed  by  plaintiff  and  his  vendor,  and  their  use  and  enjoyment  of 
the  same  was  acquiesced  in  by  the  defendant;  that  on  October  15,  1899, 
while  the  plaintiff  was  in  the  use  and  enjoyment  of  said  open  crossing, 
the  defendant,  being  desirous  of  changing  the  grade  of  its  roadbed  and 
straightening  same,  through  its  agent  in  charge  of  the  work  of  making 
such  changes,  proposed  to  plaintiff  that  if  he  would  consent  to  the  clos- 
ing of  said  crossing  by  filling  in  the  opening  under  said  trestle,  defend- 
ant would  provide  plaintiff  with  another  open  crossing  without  gates 
or  bars  and  with  cattle  guards  and  wing  fences  at  some  other  con- 
venient point  within  plaintiff^s  inclosure;  that  relying  upon  said  prom- 
ise of  defendant,  plaintiff  agreed  that  defendant  might  close  said 
open  crossing  under  said  roadbed,  and  defendant  did  close  the  same; 
that  in  violation  of  its  duty  and  promise  to  plaintiff,  defendant  has 
failed  and  refused  to  provide  plaintiff  with  another  open  crossing  within 
his  said  inclosure,  and  has  placed  gates  at  the  crossing  now  maintained 
by  it  in  plaintiff's  inclosure.  The  prayer  of  the  petition  is  for  damages 
alleged  to  have  been  caused  by  the  failure  of  defendant  to  maintain  an 
open  crossing,  and  for  an  injunction  requiring  such  crossing  to  be  con- 
structed and  maintained,  by  the  defendant. 

Prior  to  the  enactment  of  the  statute  of  1887  the  owner  of  an  in- 
closure traversed  by  a  railroad  had  only  the  common  law  right  of  a 
way  of  necessity  over  such  railroad.  Under  the  common  law  such 
owner  was  entitled  to  a  way  reasonably  convenient  and  sufficient  to  meet 
his  necessities,  but  the  railroad  company  was  not  required  to  construct 
and  maintain  such  way  at  its  own  expense.  While  our  courts  have  inti- 
mated that  under  the  statute  (art.  4427,  Rev.  Stats.)  such  owner  is  en- 
titled to  require  the  railroad  company  at  its  own  expense  to  construct 
and  maintain  such  crossing  as  may  be  necessary  for  the  proper  use  and 
enjoyment  of  the  premises  (Railway  Co.  v.  Chenault,  92  Texas,  505), 
it  has  been  expressly  held  that  the  statute  has  no  application  where 
the  right  of  way  was  acquired  and  fenced  by  the  railroad  company  prior 
to  the  enactment  of  the  statute,  and  that  in  such  cases  the  railroad 
company  can  not  be  required  to  construct  and  maintain  such  crossing 
at  its  own  expense.  Railway  Co.  v.  Roland,  70  Texas,  298;  Railway 
Co.  V.  Ellis,  70  Texas,  307;  Railway  Co.  v.  Chenault,  24  Texas  Civ. 
App.,  481,  60  S.  W.  Rep.,  55;  Railway  Co.  v.  Grier,  42  S.  W.  Rep., 
1022;  Railway  Co.  v.  Hemphill,  46  S.  W.  Rep.,  874. 

It  appearing  from  the  petition  in  this  case  that  the  right  of  way 
through  plaintiff's  inclosure  was  acquired  by  the  railroad  company  by 
deed,  and  that  it  had  been  fenced  by  the  defendant  prior  to  the  Act  of 
1887,  and  it  not  appearing  that  there  was  any  condition  in  the  deed 
binding  the  railroad  to  construct  or  maintain  a  crossing,  no  right  in 
plaintiff  to  require  the  defendant  to  construct  and  maintain  a  crossing 
at  its  own  expense  was  shown,  and  the  petition  containing  no  offer  by 
plaintiff  to  pay  the  cost  of  such  crossing,  the  court  did  not  err  in  sus- 
taining the  general  demurrer. 

The  allegations  that  defendant  had  constructed  and  maintained  for 
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the  use  of  the  owner  of  said  premises  an  opening  under  its  trestle,  and 
that  same  had  been  used  by  plaintiff  and  his  vendor  with  the  acquies- 
cence of  defendant,  were  not  sufficient  to  show  that  the  defendant  had 
assumed  the  obligation  to  maintain  a  crossing  for  such  owner,  or  that 
the  plaintiff  had  acquired  any  right  in  such  crossing.  It  follows  that 
the  allegations  as  to  the  promise  of  defendant's  agent  to  provide  an 
open  crossing  for  the  plaintiff  are  insufficient  to  establish  a  contract 
on  the  part  of  defendant  binding  it  to  construct  and  maintain  such 
crossing,  because  the  facts  alleged,  failing  to  show  any  right  in  plain- 
tiff to  the  crossing  under  defendants  trestle,  the  surrender  of  such 
crossing  furnished  no  consideration  for  defendant's  promise  to  con- 
struct a  new  crossing. 
The  judgment  of  the  court  below  will  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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B.  F.  Allen  v.  Dade  Frost. 
Decided  January  17,  1903. 

1.— School  Land— Actual  Settlement--Charge  on  Weight  of  Eyidence. 

In  an  action  where  the  all-important  question  for  the  jury  was  whether 
defendant  had  in  cood  faith  settled  upon  the  school  land  in  controversy  for 
the  purpose  of  making  it  his  home,  it  was  error,  as  being  on  the  weight  of 
evidence  for  the  court  to  charge  that  ''an  actual  settler  on  school  land  is  one 
who  has  in  good  faith  established  his  residence  tliereon  for  the  purpose  of 
making  his  home  thereon.  It  is  not  necessary  for  him  to  have  his  wife  or 
family  oi\  the  land  at  the  very  time  he  makes  such  settlement,  if  in  fact  he' 
has  himself,  in  good  faith,  established  his  residence  upon  the  land  with  the  bona 
fide  intention  of  making  his  home  there."  « 

8.--Same— Application— Time  of  Settlement. 

Where  an  application  to  purchase  school  land  as  an  actual  settler  thereon 
was  sworn  to  and  mailed  to  the  Commissioner  while  the  applicant  was  on  his 
way  to  the  land,  this  was  sufficient,  he  having  reached  and  made  settlement  on 
the  land  on  the  same  day,  and  being  a  settler  on  it  when  his  application  was 
received  and  took  effect  by  being  filed  in  tiie  Land  OfiSoe,  and  no  rights  of  third 
parties  having  intervened. 

3.— Same — Special  Issue— Payment. 

Where  the  action  involved  conflicting  rights  of  applicants  to  purchase  a 
tract  of  State  school  land,  and  the  case  was  submitted  to  the  jury  on  special 
issues,  it  was  error  for  the  court  to  refuse  to  submit  to  the  jury,  upon  request 
so  to  do,  the  issue  of  whether  defendant  made  a  tender  to  the  State  Treasurer 
of  the  first  payment  due  under  his  application,  and  this  even  though  defend- 
ant's evidence  on  that  point  had  been  uncontradicted,  since  it  was  necessary  for 
the  jury  to  find  on  that  issue  before  the  court  could  properly  render  its  judg- 
ment. 

Appeal  from  the  District  Court  of  Stonewall.  Tried  below  before 
Hon.  P.  D.  Sanders. 

Woodruff  £  Hughes,  for  appellant. 

H.  0.  McConnell,  for  appellee. 

SPEER,  Associate  Justice. — B.  F.  Allen,  the  appellant,  filed  this 
suit  originally  in  the  District  Court  of  Stonewall  County,  in  action  of 
tresspass  to  try  title,  to  recover  from  Dade  Frost,  the  appellee,  section 
No.  342,  in  block  D,  situated  in  said  county,  and  located  by  virtue  of 
certificate  No.  29-2153,  issued  to  the  Houston  &  Texas  Central  Eailway 
Company.  Appellant  applied  to  purchase  the  land  iix  controversy, 
which  is  State  school  land,  as  additional  land,  making  his'  application 
therefor  on  the  20th  day  of  January,  1900,  which  application  was  filed 
in  the  General.  Land  OflBce  of  the  State  on  the  26th  day  of  the  same 
month.  On  March  20th  following  the  land  was  duly  awarded  him  by 
the  Commissioner  of  the  General  Land  Office,  and  all  payments  of  prin- 
cipal and  interest  due  the  State  under  said  application  and  award  have 
been  made. 

The  appellee  defended  by  pleading  the  general  issue,  and  plea  of  not 
guilty.     He  made  an  application  to  purchase  the  land  in  controversy 
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as  an  actual  settler  on  November  7th,  1899,  and  the  same  was  filed  in 
the  General  Land  OflBce  on  the  11th  day  of  said  month.  The  trial  was 
had  before  a  jury  upon  special  issues  submitted  by  the  court,  and  a 
judgment  entered  for  the  appellee  Frost,  hence  this  appeal. 

Appellant^s  first  complaint  is  of  the  following  definition  of  actual 
settler  given  by  the  court  in  its  charge  to  the  jury,  viz:  "An  actual 
settler  on  school  land  is  one  who  has  in  good  faith  established  his  resi- 
dence thereon  for  the  purpose  of  making  his  home  thereon.  It  is  not 
necessiary  for  him  to  have  his  wife  or  family  on  the  land  at  the  very 
time  he  makes  such  settlement,  if  in  fact  he  has  himself,  in  good  faith, 
established  his  residence  upon  the  land,  with  the  bona  fide  purpose  and 
intention  of  making  his  home  upon  the  land." 

We  are  of  opinion  the  charge  is  subject  to  the  criticism  that  it  is 
upon  the  weight  of  the  evidence,  and  therefore  erroneous.  As  an  ab- 
stract proposition  of  law  it  is  doubtless  correct,  but  in  determining  the 
all-important  question  of  whether  or  not  the  appellee  had  in  good  faith 
established  his  residence  upon  the  land  with  the  bona  fide  purpose  of 
making  his  home  there,  the  absence  of  the  wife  or  family  is  a  pertinent 
circumstance  for  the  jury's  consideration,  tending  to  a  greater  or  less 
degree,  according  to  the  circumstances  surrounding  such  absence,  to 
disprove  the  bona  fides  of  such  settlement.  The  family's  absence  may 
be  easily  explained,  and  may  have  been  in  this  case,  yet  the  fact  remains 
that  it  is  for  the  jury,  and  not  the  court,  to  so  say.  Chesser  v.  Baugh- 
man,  55  S.  W.  Rep.,  132;  Cordill  v.  Moore,  17  Texas  Civ.  App.,  217, 
43  S.  W.  Rep.,  298;  Borchers  v.  Mead,  17  Texas  Civ.  App.,  32,  43  S. 
W.  Rep.,  300;  Mayo  v.  Tudor's  Heirs,  74  Texas,  471. 

It  appears  that. in  answer  to  one  of  the  interrogatories  submitted  to 
the  jury  they  answered  that  appellee  was  not  an  actual  settler  upon  the 
land  described,  at  the  time  he  subscribed  and  swore  to  his  application 
on  November  7,  1899,  but  from  another  answer  to  a  further  question 
propounded,  that  he  was  an  actual  settler  on  the  land  at  a  later  hour 
of  that  day.  The  evidence  disclosed  that  appellee,  when  upon  his  way 
to  the  land  for  the  purpose  of  making  settlement  upon  it,  turned  aside 
to  the  county  seat  and  prepared  the  necessary  application,  and  sub- 
scribed to  the  necessary  oath,  and  deposited  them  in  the  postoflSce,  prop- 
erly addressed,  postage  paid,  to  the  Commissioner  of  the  General  Land 
Office,  at  Austin,  Texari,  and  then  continued  his  journey  toward  the 
land,  reachiMMt  before  sundown  of  that  day.  And  it  is  still  further 
found  by  the  jury  that  appellee  was  an  actual  settler  upon  the  land 
upon  the  11th  day  of  November,  1899,  the  day  upon  which  his  appli- 
cation was  filed  in  the  (Jeneral  Land  Office.  The  fact  that  the  appli- 
cation was  sworn  to  a  few  hours  before  the  settlement  was  made  would 
not  render  the  same  invalid,  since  the  settlement  having  been  made 
at  a  later  hour  on  the  same  day,  and  no  rights  of  appellant  having 
intervened,  the  affidavit  was  a  substantial  compliance  with  the  law,  and 
was  literally  true  when  the  same  was  filed  in  the  Land  Office,  the  date 
from  which  the  application  becomes  eflfective.     Lester  v.   Elliott,  26 
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Texas  Civ.  App.,  429,  63  S.  W.  Eep.,  916 ;  McGee  v.  Corbin,  96  Texas, 
472,  70  S.  W.  Rep.,  79. 

Appellant  prepared  and  asked  the  court  to  submit  to  the  jury  for  its 
finding  the  special  issue  as  follows,  to  wit:  "Did  Dade  Frost  make  a 
tender  to  the  State  Treasurer  of  the  State  of  Texas  of  the  first  payment, 
$16,  under  his  application  to  purchase  section  No.  342,  block  D,  Hqus- 
ton  &  Texas  Central  Railway  Company,  grantee,  land  in  Stonewall 
County,  Texas,  as  an  actual  settler  of  date  November  7,  1899?*^  The 
case  having  been  submitted  on  special  issues,  it  was  error  to  refuse  to 
submit  this  one.  It  was  a  material  part  of  appellee's  defense  upon 
which  it  was  necessary  for  the  jury  to  find  before  the  court  could  prop- 
erly render  its  judgment.  It  could  make  no  difference  should  the  great 
preponderance  of  the  evidence  support  appellee  or  even  that  he  is  uncon- 
tradicted in  this  particular,  it  is  one  of  the  issues  in  the  case  upon 
which  appellant  is  entitled  to  a  finding  of  the  jury.  Rev.  Stats.,  art. 
1331;  Railway  v.  Botts,  22  Texas  Civ.  App.,  609,  55  S.  W.  Rep.,  515; 
Stephenson  v.  Chappell,  36  S.  W.  Rep.,  482 ;  Moore  v.  Moore,  67  Texas, 
293;  Waller  v.  Liles,  96  Texas,  21,  5  Texas  Ct.  Rep.,  720;  Ablowich 
v.  Bank,  95  Texas,  429,  67  S.  W.  Rep.,  79. 

We  suggest,  but  do  not  decide,  that  the  certificate  of  tender  from 
the  State  Treasurer's  oflSce  was  improperly  admitted  in  evidence.  See 
Hamilton  v.  McAuley,  27  Texas  Civ.  App.,  256,  65  S.  W.  Rep.,  205; 
White  V.  Pyron,  23  Texas  Civ.  App.,  105,  62  S.  W.  Rep.,  82. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Gulf  &  Brazos  Valley  Railway  Company  v.  W.  M.  Weddington, 

Receiver. 

Decided  January  17,  1003. 

1. — ^Appealr-MisjoindeT — ^Haimless  Error. 

Where  in  an  action  against  two  defendants,  one  of  them  pleads  a  misjoinder 
of  parties  and  actions  in  that  the  causes  of  action  asserted  against  the  defend- 
ants respectively  are  separate  and  distinct,  but  upon  a  trial  on  the  merits  judg- 
ment is  rendered  in  favor  of  the  defendant  so  pleading,  error  of  the  court  in 
overruling  such  plea  is  not  reversible  error  as  to  the  other  defendant,  in  the  ab- 
sence of  a  showing  of  injury  thereby. 

S. — Same— Plea  in  Abatement — ^Inaolvency  of  Corporation. 

It  was  not  error  to  overrule  a  plea  in  abatement  setting  up  that  defendant 
was  an  insolvent  corporation  in  the  hands  of  its  trustees,  where  the  plea  was 
not  sworn  to,  nor  filed  in  due  order  of  pleading,  and  no  evidence  was  offered  in 
its  support. 

3^ — Same — Liena. 

That  the  judgment  declared  plaintiff's  lien  on  the  property  in  controversy 
superior  to  that  of  another  defendant  who  is  not  complainmg,  is  not  reversible 
error  in  the  absence  of  a  showing  of  injiuy  thereby. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

Allen  &  Wantland  and  Matlock,  Miller  &  DyciLS,  for  appellant 

R,  E.  Taylor  and  P.  M.  Stine,  for  appellee. 

SPEER,  Associate  Justice. — From  appellant's  statement  of  the 
nature  and  result  of  the  suit  as  contained  in  its  brief,  we  take  the  fol- 
lowing as  being  correct:' 

This  suit  was  begun  by  W.  M.  Weddington,  receiver  of  the  Brazos 
Valley  Construction  Company,  by  his  original  petition  filed  in  the  Dis- 
trict Court  of  Clay  County,  Texas,  on  the  20th  day  of  January,  1902. 
The  parties  defendant  to  the  suit  were  the  Gulf  &  Brazos  Valley  Rail- 
way Company  and  E,  B.  Carver. 

The  plaintiff  sought  to  recover  against  said  defendant  an  indebted- 
ness of  ^0,000.75,  which  was  alleged  to  be  due  the  construction  com- 
pany by  said  railway  company,  and  which  it  was  averred  the  defendant 
Carver  had  promised  to  pay.  The  plaintiflE  filed,  on  April  14,  1902,  his 
first  amended  original  petition,  in  which  he  alleged,  among  other  things, 
that  said  railway  company  was  indebted  to  said  Brazos  Valley  Con- 
struction Company  in  the  sum  of  $40,000.75,  and  that  on  or  about  the 
12th  day  of  January,  1901,  defendant  Carver,  for  a  valuable  consider- 
ation, promised  and  agreed  with  the  Brazos  Valley  Construction  Com- 
pany, and  the  stockholders  thereof,  and  with  said  Weddington,  receiver, 
that  if  said  construction  company  would  wait  a  reasonable  time  for  the 
payment  of  its  indebtedness,  that  he,  said  Carver,  would  pay  said  in- 
debtedness ;  that  relying  upon  the  promise  of  said  Carver,  said  indebted- 
ness had  been  extended,  and  plaintiff  waited  a  reasonable  length  of  time 
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thereafter  for  the  payment  of  said  debt;  that  by  his  promise  Carver 
had  become  liable  for  the  payment  of  said  indebtedness. 

Carver  filed  special  exceptions  to  plaintiflPs  petition,  urging  that  there 
was  a  misjoinder  of  parties  and  causes  of  action  herein ;  that  he  was  not 
a  necessary  or  proper  party  to  this  suit,  inasmuch  as  there  was  no  joint 
liability  shown  between  himself  and  said  railway  company,  and  because* 
the  cause  of  action  against  him,  if  any  there  was,  was  wholly  independent 
of  that  urged  against  the  railway  company.  This  exception  was  adopted 
by  the  railway  company. 

Carver  further  answered  to  the  merits  of  the  cause,  pleading  the 
statute  of  fraud  as  to  his  promise,  and  setting  up  other  matters  in  avoid- 
ance of  the  action  of  plaintiff.  The  defendant.  Gulf  &  Brazos  Valley 
Railway  Company,  further  filed  a  pleading  in  abatement,  setting  up 
that  it  was  an  insolvent  corporation;  that  all  of  its  property  had  been 
sold ;  and  that  its  affairs  were  in  the  hands  of  certain  persons,  as  trustees, 
and  urged  that  said  trustees  were  necessary  parties  to  said  suit.  The 
plea  of  misjoinder  urged  by  said  defendants  and  the  plea  in  abatement 
by  the  railway  company  were  overruled  by  the  court;  the  cause  then 
came  on  for  trial  before  the  court  without  a  jury  on  April  19,  1902 ;  a 
judgment  was  rendered  in  favor  of  plaintiffs  against  the  Gulf  &  Brazos 
Valley  Railway  Company  for  $16,888.71,  with  interest  from  January 
1,  1900,  at  6  per  cent  per  annum. 

The  court  further  found  that  plaintiff  was  not  entitled  to  recover  as 
against  defendant  E.  B.  Carver.  The  defendant.  Gulf  &  Brazos  Valley 
Railway  Company,  filed  its  motion  for  a  new  trial  in  due  time,  which 
was  overruled  by  the  court.  Defendant  railway  company  excepted  to 
the  judgment,  and  gave  notice  of  appeal  to  this  court ;  it  filed  its  appeal 
bond  and  assignments  of  error  in  due  time,  and  brings  this  cause  to 
this  court  for  revision  and  correction. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  overruling  the  plea  of  misjoinder  of  parties  and  causes  of  action. 
If  the  undertaking  of  defendant  Carver  to  pay  the  debt  due  the  con- 
struction company  was  a  separate  and  independent  contract,  and  he  as 
such  contractor  did  not  properly  come  within  the  scope  of  articles  1204 
and  3818,  of  Sayles*  Revised  Statutes,  yet  the  judgment  of  the  court 
being  in  Carver's  favor,  not  only  upon  the  merits,  but  as  to  costs  as  well, 
which  were  adjudged  against  the  plaintiff,  the  ruling  of  the  court  upon 
the  plea,  if  erroneous,  was  not  reversible.  It  does  not  appear  that  appel- 
lant has  suffered  injury. 

The  appellant's  plea  in  abatement  setting  forth  the  fact  that  it  was 
an  insolvent  corporation  in  the  hands  of  its  directors  or  trustees,  naming 
them,  was  also  overruled,  and  to  this  ruling  error  is  assigned.  The  plea 
was  not  sworn  to,  was  not  filed  in  due  order  of  pleading,  no  evidence 
was  offered  in  support  of  its  allegations,  and  no  complaint  made  that 
the  court  refused  to  hear  evidence  in  support  thereof.  It  was  properly 
overruled.  Again,  the  evidence  upon  trial  did  not  disclose  the  fact  that 
all  of  the  property,  rights,  franchises,  etc.,  belonging  to  appellant  rail- 
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way  company  had  been  sold,  or  that  it  was  an  insolvent  corporation 
nnder  article  4555  of  Sayles'  Revised  Statutes.  Only  that  part  of  the 
railway  extending  from  Peek  City  north  to  Mineral  Wells  was  sold. 
The  whole  amount  of  property  owned  by  the  company  was  not  disclosed 
by  the  evidence,  but  it  does  appear  that  it  owned  franchises  and  other 
property  rights  along  its  line  north  from  Mineral  Wells  to  the  Jack 
County  line. 

Neither  can  we  sustain  the  third  assignment  of  error.  If  the  judg- 
ment of  the  court  resulted  in  declaring  the  lien  of  appellee  superior  to 
the  extent  of  $12,000,  to  that  of  the  defendant  Carver,  the  assignment 
does  not  disclose  any  possible  injury  to  the  rights  of  appellant.  Carver 
has  not  appealed,  and  is  making  no  complaint.  Should  it  be  true  that 
.  his  priority  over  the  lien  of  the  appellee  construction  company  ought 
to  be  in  the  sum  of  $36,300,  instead  of  $24,300,  it  can  make  no  differ- 
ence with  the  railway  company  whether  the  construction  company  or 
Carver  holds  the  prior  lien  upon  its  property.  At  any  rate  the  assign- 
ment does  not  disclose  that  the  holding  resulted  in  injury  to  appellant. 
It  did  not  in  any  manner  whatever  alter  its  position  for  the  worse,  upon 
the  strength  of  the  resolution  or  contract  of  the  construction  company 
waiving  its  priority  in  favor  of  Carver,  and  is  in  no  attitude  to  plead 
or  rely  upon  an  estoppel. 

The  remaining  assignments  attack  the  sufficiency  of  the  evidence  to 
support  the  judgment,  which  was  for  the  sum  of  $16,888.71.  There  is 
evidence  in  the  record  which  tends  to  show  that  appellee  was  entitled 
to  recover  under  the  contract  with  appellant  the  items  for  right  of  way 
and  grubbing,  $936;  excavation  and  embankment,  $4842;  loose  rock, 
$2960;  solid  rock,  $880;  masonry,  $875.50;  bridge  material,  $2418.20; 
bridge  piling,  $540.80;  labor  on  bridges,  $925;  bridge  iron,  $200;  for 
right  of  way,  $653;  cross  ties,  $4950;  laying  iron,  $6000  and  others. 
The  evidence  is  sufficient  to  support  the  verdict,  and  no  reversible  error 
being  assigned,  the  judgment  of  the  District  Court  will  be  affirmed. 

Ajjirmed. 
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Perguson-McKinney  Dry  Goods  Company  y. 
City  National  Bane. 

Decided  January  17,  1903. 

1.—Ganii8hmeiit— Opening  and  Conclusion-^tatntory  Admiaaiona— Pleading^. 

Where  plaintiff,  a  judgment  creditor  of  S.,  garnished  a  bank  and  it  made 
the  statutory  answer,  denying  any  indebtedness,  etc.,  to  8.,  and  plaintiff  filed 
an  affidavit  controverting  such  answer  and  alleging  that  S.  had  $200  on  deposit 
in  the  bank  in  his  wife's  name,  but  in  reality  his  own  property,  and  at  the 
trial  the  garnishee  bank,  in  order  to  obtain  the  right  to  open  and  conclude  the 
argument,  filed  the  statutory  admission  that  plaintiff  had  a  good  cau^e  of  ac- 
tion as  set  out  in  its  pleadings  except  as  it  might  be  defeated  by  the  facts  of 
the  answer  as  established  on  the  trial,  but  made  no  further  pleading  in  the 
case,  plaintiff  was  entitled  to  judgment,  and  there  was  no  issue  upon  which  the 
garnishee  could  open  or  conclude  argument. 

2. — Same — ^Evidence — Ownership  of  Money. 

Had  there  been  no  such  admission  it  would  have  been  competent  for  plain* 
tiff,  in  proving  its  case,  to  have  shown  by  the  debtor's  wife  the  purpose  for 
which  the  money  was  drawn  out  of  the  bank  the  day  after  service  of  the  gar- 
nishment and  what  became  of  it. 

3. — ^Argument  of  CounaeL 

It  was  highly  improper  for  counsel,  in  a  garnishment  proceeding  against  a 
bank,  to  argue  to  the  jury  that  the  sworn  answer  of  the  bank  was  evidence  to 
be  considered  by  them,  and  to  appeal  to  them  as  Southern  gentleman,  to  find  in 
favor  of  a  Southern  woman  as  against  a  soulless  corporation  from  the  North, 
and  the  court  did  right  in  admonishing  counsel  and  in  directing  the  jury  not  to 
consider  such  argument. 

Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before  Hon. 
W.  B.  Crockett. 

Ed  J.  Hamner,  for  appellant. 

F,  0,  Thurmond,  for  appellee. 

SPEER,  Associate  Justice. — This  suit  originated  in  the  justice 
court,  and  was  a  garnishment  proceeding  whereby  the  appellant,  as  a 
judgment  creditor  of  one  E.  E.  See,  sought  to  subject  to  its  demand  a 
certain  fund  on  deix)sit  with  appellee  bank  alleged  to  belong  to  said  See. 
In  answer  to  the  writ  the  bank  made  reply  under  the  statute,  denying 
all  indebtedness,  etc.  The  appellant  filed  an  affidavit  controverting  the 
truth  of  appellee's  answer,  and  alleged  in  substance  that  at  the  time  of 
the  service  of  said  writ,  appellee  had  on  deposit  with  it  in  the  name 
of  Mrs.  E.  E.  See  about  the  sum  of  $250,  which  funds  in  reality  be- 
longed to  the  judgment  debtor  E.  E.  S^e.  Appellant  tendered  the  issue 
that  the  fund  on  deposit  in  appellee  bank  in  the  name  of  Mrs.  E.  E.  See 
was  the  property  of  E.  E.  See.  A  trial  in  the  justice  court  resulted  in 
favor  of  appellant.  After  an  appeal  to  the  county  court  had  been  per- 
fected, appellee  filed  the  following  admission  under  rule  31  for  the 
guidance  of  district  and  county  courts,  viz:  "Now  comes  the  City 
National  Bank,  garnishee  of  E.  E.  See,  and  admits  that  the  plaintiff 
have  a  good  cause  of  action  as  set  out  in  his  petition  or  pleadings, 


Dry  Goods  Co.  v.  National  Bank.  239 

except  so  far  as  it  may  be  defeated^  in  whole  or  in  part,  by  the  facts  of 
the  answer  constituting  a  good  defense^  which  may  be  established  on 
the  trial-'^  No  other  pleadings  than  those  mentioned  were  presented. 
From  an  adverse  judgment  in  the  county  court  appellant  prosecutes 
this  appeal. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
the  following  particular:  After  the  filing  of  appellee's  admission  as 
above  noticed,  the  appellant  asked  the  court,  in  writing,  to  instruct  the 
jury  to  return  a  verdict  in  its  favor.  This  the  court  declined  to  do,  and, 
as  we  think,  committed  error  thereby.  The  rule  allowing  a  defendant 
the  right  to  open  and  conclude  the  argument  upon  a  trial  of  a  cause 
by  filing  an  admission  such  as  the  one  filed  by  api)ellee  in  the  county 
court,  confers  a  most  valuable  advantage,  and  is  to  be  attended  by  corre- 
sponding concessions  to  the  opposite  party.  Before  being  entitled  to  its 
benefits,  the  defendant  must  admit  that  the  plaintiff  has  a  good  cause 
of  action  as  set  out  in  his  pleadings,  except  so  far  as  it  may  be  defeated 
in  whole  or  in  part  by  the  facts  of  the  answer  constituting  a  good  de- 
fense, which  may  be  established  on  the  trial.  This  admission  must  be 
held  to  mean  something.  It  can  not  be  said  to  simply  cast  upon  the 
defendant  the  burden  of  disproving  plaintiff^s  allegations,  for  their 
truth  has  been  admitted,  and  can  not  be  disputed  upon  the  trial.  Plain- 
tiff is  himself  relieved  of  the  duty  of  offering  proof  to  support  them. 
Every  fact  necessary  to  establish  the  cause  of  action  as  set  forth  in  the 
plaintiff's  pleading  is  admitted,  and  defendant  can  prevail  only  upon 
pleading  and  proving  such  facts  as  will  entitle  him  to  a  judgment,  not- 
withstanding the  truthfulness  of  the  plaintiff's  pleadings.  The  defense 
must  be  in  the  nature  of  a  plea  in  confession  and  avoidance. 

In  this  case  the  instrument  filed  admitted  appellant's  judgment 
against  See,  the  validity  of  the  garnishment  proceedings,  and  the  further 
fact  that  appellee  had  in  its  hands  funds  in  about  the  sum  of  $250  in 
the  name  of  Mrs.  E.  E.  See,  but  which  in  fact  was  the  property  of  E.  E. 
See.  This  is  true  because  appellant  had  so  pleaded  its  cause  of  action, 
and  appellee,  by  the  very  terms  of  its  motion  under  the  rule,  admitted 
the  cause  of  action  as  set  out  in  the  pleadings,  and  pleaded  no  matter 
whatever  to  defeat  the  cause  of  action  thus  admitted.  Mutual  Life 
Insurance  Co.  v.  Baker,  10  Texas  Civ.  App.,  515,  31  S.  W.  Rep.,  1072. 
It  would  have  been  proper,  had  the  facts  justified  and  the  bank  so 
pleaded  it,  for  it  to  have  proved  that  the  fund  in  its  possession  was 
exempted  to  defendant  See,  and  upon  such  issue,  or  other  similar 
affirmative  defense,  it  would  have  been  entitled  to  open  and  conclude 
the  case.  But  no  such  defensive  matter  appearing  in  its  answer,  the 
court  erred  in  allowing  appellee's  counsel  to  open  and  conclude  the 
argument,  as  complained  of  in  the  second  assignment  of  error. 

We  also  think  appellant  should  have  been  permitted  to  prove  by  the 
witness  Mrs.  See  the  purpose  for  which  the  money  was  drawn  out  of  the 
bank  the  day  succeeding  the  service  of  the  garnishment  writ,  and  to 
show  what  became  of  it,  had  the  pleadings  authorized  an  inquiry  into 
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the  ownership  of  this  fund.  It  would  have  been  a  legitimate  circum- 
stance for  the  jury  tending  to  prove  or  disprove  appellant^s  theory  of 
the  case,  viz.,  that  the  money  was  really  E.  E.  See's. 

It  was  highly  improper  for  counsel  to  argue  to  the  jury  that  the  sworn 
answer  of  the  bank  was  evidence  in  the  case  for  their  consideration,  and 
to  appeal  to  them  as  Southern  gentlemen  to  find  in  favor  of  a  Southern 
woman  as  against  a  soulless  corporation  from  the  North,  and  the  court 
did  right  in  admonishing  counsel,  and  in  directing  the  jury  not  to  con- 
sider such  argument. 

For  the  errors  indicated,  we  reverse  the  case  and  order  it  to  be  re- 
manded for  another  trial. 

Reversed  and'  remanded. 
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A.  W.  Long  v.  N.  B.  Fields  et  al. 

Decided  January  17,  1903. 

1.— Mortgage— Deed  Absolute— PurchaseT  Without  Notice. 

A  purcchaser  for  value  from  one  holding  under  a  deed  absolute  on  its  face, 
and  who  is  without  notice  that  it  was  intended  as  a  mortgage,  takes  the  legal 
title  free  of  the  equity,  and  his  grantee,  irrespective  of  notice  to  himself,  will 
take  dear  of  such  equity,  being  entitled  to  protection  for  his  grantor's  sake. 

S. — Same— Evidence  of  Notice — Conclusion.  ' 

Where  the  evidence  was  conflicting  upon  the  issue  whether  plaintifiTs  im- 
mediate vendor,  T.,  was  a  purchaser  without  notice  that  a  prior  deed  from  L., 
the  common  source,  to  C.  was  in  fact  a  mortgage,  it  was  admissible  for  C.  to 
testify  that  T.,  his  vendee,  so  far  as  witness  knew,  had  no  knowledge  that  L, 
was  claiming  any  interest  in  the  land,  or  that  the  deed  from  L.  to  C.  was  only 
a  mortgage,  as  this  was  not  a  conclusion,  and  such  testimony  was  important  to 
rebut  the  adverse  inference  which  would  arise  from  the  failure  of  the  witness 
to  testify  on  this  point. 

8. — Same— Registration  of  Mortgage  as  Deed. 

A  creditor  can  not  avail  himself  of  the  provisions  of  the  registry  statutes 
declaring  mortgages  and  other  conveyances  void  as  to  all  creditors  and  subse- 
quent purchasers  for  value  without  notice  unless  filed  for  record  where  the 
debtor  has  executed  a  deed  of  the  property  absolute  on  its  face,  but  intended 
as  a  mortgage,  and  the  instrument  has  been  duly  filed  as  a  deed.  Rev.  Stats., 
art.  4640. 

4. — Same — ^Trust — ^Exception  to  Registry  Law. 

While  the  parol  trust  created  by  such  a  mortgage  is  not  a  resulting  trust, 
it  is  nevertheless,  it  seems,  so  far  in  analogy  thereto  as  to  be  unaffected  by 
the  denoun^cement  of  the  registration  law. 

5. — ^Innocent  Purchaser  for  Value — Creditor. 

A  creditor  without  notice  who  purchases  through  foreclosure  proceedings 
of  his  own,  merely  crediting  the  purchase  price  on  his  debt,  is  not  a  purchaser 
for  value  entitled  to  the  protections  of  the  courts  of  equity  or  of  the  registra- 
tion statutes  as  a  purchaser  for  value. 

6b — ^Triel — ^Evidence — Suppressed  Deposition. 

Where  on  formal  motion  before  trial  a  deposition  had  been  suppressed,  and 
the  order  to  that  effect  had  never  been  set  aside,  it  was  error  to  admit  the 
deposition  in  evidence  on  the  trial. 

Appeal  from  the  DiBtrict  Court  of  Childress  County.     Tried  below 
before  Hon.  G.  A.  Brown. 

Johnson  &  Aynesworth  and  Tolhert  &  Berry,  for  appellant. 

/2.  8.  Hotissek  and  Fires  &  Decker,  for  appellee. 

CONNEK,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  by  appellant  against  N.  B.  Fields  to  recover  sections  459  and 
460,  certificate  1-230,  in  block  "H"  of  the  Waco  &  Northwestern  Rail- 
way Company^s  surveys  in  Childress  County.  N.  G.  Lane  and  wife, 
Ophelia  B.  Lane,  made  themselves  parties  defendant,,  asserting  owner- 
ship to  the  land,  and  that  defendant  Fields  was  their  tenant.  The 
Lanes  pleaded  that  certain  deeds  made  by  N.  G.  Lane  to  Zeb  F.  Crider, 
Vol  31  civil— 16 
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through  whom  appellant  claims,  were  only  mortgages  in  fact,  though 
deeds  in  form,  and  that  the  mortgages  had  been  satisfied,  and  that  their 
homestead  was  on  section  459,  and  was  there  at  the  time  of  the  execution 
of  the  deeds  to  Crider  by  Lane. 

Appellee  N.  G.  Lane  is  common  source  of  title,  and  appellant  claims 
from  him  through  two  sources:  First.  On  the  third  day  of  October, 
1899,  N.  G.  Lane  executed  deeds  absolute  in  form  to  Zeb  F.  Crider  for 
the  lands  sued  for,  which  were  duly  recorded  in  the  deed  records  of 
Childress  County.  On  the  23d  day  of  January,  1900,  appellant  insti- 
tuted suit  against  said  Crider  in  the  District  Court  of  said  county  for 
the  sum  of  $2100,  and  at  the  same  time  had  a  writ  of  attachment  duly 
levied  upon  said  land  as  the  property  of  said  Crider.  This  was  followed 
up  with  a  judgment  for  the  full  amount  sued  for,  with  a  foreclbsure 
of  the  attachment  lien  and  sale  by  the  sheriff,  when  appellant  bought 
the  land  in  for  $800,  which  was  credited  on  his  judgment.  At  the  time 
of  the  levy  of  the  attachment  appellant  had  no  notice  of  any  defect  in 
the  title  of  said  Crider  to  the  land,  though  he  did  have  such  notice  prior 
to  the  foreclosure  sale.  Second.  On  the  29th  of  January,  1900,  Zeb  F. 
Crider  conveyed  the  land  to  T.  F.  Timmons  for  a  recited  cash  con- 
sideration of  $5000,  executing  to  him  warranty  deeds  therefor,  and  ap- 
pellant acquired  the  title  of  Timmons  before  trial. 

Upon  the  trial  appellant  offered  the  following  testimony  from  the 
deposition  of  Zeb  F.  Crider,  to  the  exclusion  of  which,  as  appears  from 
a  sufficient  bill  of  exception,  error  is  first  assigned,  viz:  "T.  F.  Tim- 
mons had  no  knowledge,  as  far  as  I  know,  that  N.  G.  Lane  was  claiming 
or  had  ever  claimed  any  interest  in  the  land  involved  in  this  suit  at  the 
time  I  deeded  them  to  him,  nor  that  Lane^s  deed  to  me  was  only  a  mort- 
gage, and  that  to  my  knowledge  said  Timmons  had  no  notice  of  the  said 
land  being  attached  by  Long/' 

We  are  of  opinion  that  the  court  was  in  error  in  excluding  this  tes- 
timony. Timmons  testified,  in  effect,  that  if  the  deeds  from  the  Lanes 
to  Crider  were  mortgages  in  fact,  he  had  no  knowledge  thereof,  and  that 
he  paid  $5000  cash  for  the  land  without  notice  of  any  defect  in  Crider's 
apparent  title.  The  particular  circumstances  under  which  he  purchased 
as  testified  to  by  him  on  cross-examination,  however,  and  other  evi- 
dence not  necessary  to  here  recite,  tended  to  rebut  this  theory,  and  the 
court  therefore  properly  submitted  the  issue  to  the  jury.  The  jury  in 
fact  found  in  appellee's  favor  on  this  issue,  and  the  evidence  being  con- 
flicting, as  stated,  made  the  above  evidence  of  Crider  material.  Crider 
was  a  principal  actor  in  the  transfer  to  Timmons ;  the  tendency  of  mere 
unexplained  silence  on  his  part  might  have  been  to  appellant's  prejudice, 
and  we  think  he  should  have  been  permitted,  as  he  sought  to  do,  to 
exclude  the  possible  inference  that  Crider  was  in  possession  of  knowl- 
edge adverse  to  appellant  on  the  important  issue  of  notice ;  for  if  in  fact 
Timmons  was,  as  alleged,  a  purchaser  for  value  and  without  notice  of  the 
avowed  equities  of  the  Lanes,  he  took  the  legal  title  freed  from  such 
equities,  and  appellant,  of  course,  irrespective  of  whether  he  had  such 
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^  notice,  by  the  transfer  to  him  acquired  all  the  rights  held  by  Timmons. 

'Rev.  Stats.,  art.  4640;  White  v.  McGregor,  9^  Texas,  556,  50  S.  W. 
Rep.,  564;  Hill  v.  Moore,  62  Texas,  610.  It  is  insisted,  however,  that 
the  evidence  was  but  a  conclusion  of  the  witness,  and  hence  that  the 
court  properly  sustained  that  objection  to  it  offered  below. 

That  the  question  of  notice  vel  non  frequently  involves  the  conclusion 
to  be  declared  by  the  jury  and  not  by  the  witness  may  be  conceded,  but 
it  is  apparent  from  an  analysis  of  the  excluded  testimony  that  the  as- 
serted conclusion  of  the  witness  that  Timmons  was  without  notice  re- 
lates alone  to  the  levy  of  appellant's  attachment,  and  utterly  irrelevant 
matter,  as  we  view  it;  the  material  part  in  apt  language  expressed  a 
relevant  fact,  viz.,  a  state  of  mind;  a  mind  free  from  any  information 
that  Timmons  at  the  date  of  his  purchase  had  any  knowledge  of  the 
alleged  fact  that  the  deeds  to  Crider  were  mortgages  and  that  the  Lanes 
were  asserting  a  claim  to  the  lands  involved;  thus  excluding  any  un- 
favorable inference  that  might  be  drawn  from  a  failure  to  offer  Crider's 
testimony. 

By  proper  assignments  appellant  insists  that  as  a  lien  creditor  he  is 
entitled  by  virtue  of  Rev.  Stats.,  art.  4640,  to  take  to  the  exclusion  of 
the  Lane  equities,  if  any,  it  being  undisputed  that  he  was  without  notice 
of  the  same  at  the  time  of  the  levy  under  which  he  claims.  If  we  could 
agree  to  this  contention  the  error  above  discussed  would  of  course  be 
immaterial,  but  we  do  not  think  the  law  should  be  so  declared.  It  has 
often  been  decided  in  this  State,  and  declared  by  the  great  weight  of 
authority  elsewhere,  that  a  deed  absolute  in  form  may  by  parol  testi- 
mony be  shown  to  be  a  mortgage  in  fact.  If  so,  in  the  absence  of  stat- 
utes so  requiring  it,  it  seems  reasonat)le  that  in  such  cases  real  right  of 
the  parties  should  not  be  altered  by  the  mere  form  of  the  instrument. 
If  once  a  mortgage  it  is  ever  so  until  by  payment  of  the  debt  secured 
it  is  abrogated.  In  this  State  in  cases  of  a  mortgage  the  title  remains 
with  the  mortgagor,  the  mortgagee  acquiring  a  mere  security  for  the 
payment  of  a  debt.  It  hence  seems  to  follow  that  the  statute  quoted  is 
not  available  to  the  creditor  as  against  a  mortgage  upon  lands,  though 
a  deed  absolute  in  form,  which  has  been  duly  recorded,  as  in  the  case 
before  us.  Kennard  v.  Mabry,  78  Texas,  151;  Webb,  Record  of  Title, 
sees.  137-139.  This  view  is  perhaps  strengthened  by  the  fact  that  our 
registration  statutes  relating  to  mortgages  upon  real  property  have  not 
declared  that  a  reservation  of  title  in  the  maker  of  an  instrument  of 
the  character  in  question  which  has  been  iictually  recorded  is  void  as 
to  creditors,  as  has  been  done  as  to  personal  property  in  the  chattel 
mortgage  act.    Rev.  Stats.,  art.  3227. 

The  foregoing  view  is  also  perhaps  further  fortified  by  the  decisions 
relating  to  resulting  trusts  in  land.  It  has  been  well  established  that 
such  trusts  are  not  within  the  registration  statutes.  Blankenship  v. 
Douglass,  26  Texas,  227;  Grace  v.  Wade,  45  Texas,  532;  McKamey  v. 
Tliorp,  61  Texas,  651 ;  Senter  v.  Lambeth,  59  Texas,  263,  and  cases  cited. 
The  apparent  legal  title  in  Crider  by  the  tendency  of  appellee's  testimony 
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was  held  in  trust  by  Crider  for  the  Lanes,  and  such  parol  trust,  while 
not  a  resulting  trust,  as  appellant  insists,  is  nevertheless,  in  analogy 
thereto,  such  trust  as  in  our  judgment  is  unaffected  by  the  denounce- 
ment of  our  registration  law  as  now  written ;  the  deed  in  fact  being  of 
record.  Perry  on  Trusts,  p.  162,  sec.  602d;  Campbell  v.  Dearborn,  109 
Mass.,  130 ;  1  Jones  on  Mort.,  sees.  282-316 ;  Moreland  v.  Bamhart,  44 
Texas,  283.  See  also  Hawkins  v.  Williard,  38  S.  W.  Rep.,  365 ;  Leach  v. 
Hillman,  8  Lea,  747. 

In  arriving  at  the  preceding  determination  we  have  not  been  unmind- 
ful of  the  fact  that,  as  against  a  bona  fide  purchaser  for  value  and  with- 
out notice  of  a  reserved  right  in  recorded  conveyances  to  land,  the  courts 
would  doubtless  declare  the  right  void,  but  this  is  so  upon  general 
equitable  principles,  irrespective  of  registration  statutes.  Parker  v. 
Coop,  60  Texas,  116.  In  the  absence  of  a  statute  so  declaring,  however, 
equity  will  not  apply  the  same  rule  in  favor  of  a  creditor  without  notice 
who  purchases  through  foreclosure  proceedings  merely  crediting  the 
purchase  price  on  his  debt. 

It  follows  from  the  foregoing  conclusions,  which  we  think  suflSciently 
dispose  of  the  material  assignments  of  error,  that  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial,  because  of  the  error 
discussed  in  excluding  testimony.  In  so  ordering,  however,  we  will  add 
that  it  would  seem  that  the  court  was  in  error  in  admitting  the  testi- 
mony by  deposition  objected  to  in  the  second  assignment  after  it  had 
been  suppressed  on  formal  motion  therefor  before  the  trial.  It  appears 
from  the  bill  that  the  order  suppressing  this  testimony  had  been  for- 
ncially  entered  and  not  set  aside,  and  the  court^s  explanation  to  the  bill 
does  not  quite  make  it  clear  that  the  ruling  was  correct.  This,  however, 
as  well  as  some  other  questions  presented,  will  not  likely  occur  on 
another  trial,  and  we  forbear  further  notice. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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C.  A.  Stagg's  Heirs  v.  W.  E.  Piland  et  al. 

Decided  January  17,  1903. 

L — Exempt  Propeity— <}Top8  on  Homestead— Gamishment. 

Crops  growing  upon  the  homestead  do  not  lose  their  exempt  character  by 
virtue  of  being  severed  from  the  soil  and  gathered  under  a  writ  of  garnishment  , 
wrongfully  levied  thereon. 

S. — Same— Offset— Judgment. 

A  judgment  can  not  be  offset  against  a  claim  for  the  proceeds  of  .exempt 
property  wrongfully  converted,  as  this  would  render  the  exemption  laws  in- 
effc^ive. 
8. — Same— OfEset— Unliquidated  Damages. 

Where  the  action  is  one  of  tort  for  the  conversion  of  exempt  property,  it 
is  for  unliquidated  damages,  and  a  judgment  can  not,  under  tne  statute,  be 
pleaded  as  an  offset  to  plaintiff's  claim.    Rev.  Stats.,  art.  754. 

.Appeal  from  the  County  Court  of  Parker.    Tried  below  before  Hod. 
F.  0.  McKinney,  Special  Judge. 

McCall  £  McCall  and  Martin  £  Smith,  for  appellants. 

SPEEE,  Associate  Justice. — ^We  adopt  the  trial  court^s  findings 
of  fact,  which  are  as  follows,  to  wit: 

"1.  I  find  that  prior  to  the  year  1900  Mrs.  C.  A.  Staggs  owned  a 
tract  of  land  in  Parker  County  and  resided  on  and  occupied  same  a  as 
home,  she  being  a  widow  with  several  minor  children,  and  the  head  of 
a  family;  that  in  the  latter  part  of  1899  she  rented  said  place  to  de- 
fendant Piland  for  the  year  1900,  and  vacated  same  to  Piland,  but 
she  did  not  permanently  abandon  same,  but  same  continued  to  be  her 
homestead  up  to  the  time  of  her  death.  By  the  terms  of  the  rental 
contract  said  Staggs  was  to  have  one-third  of  the  com  and  hay  and 
one-fourth  of  cotton  ri^ised  on  the  place,  Piland  to  gather  the  com  and 
gather  and  sell  the  cotton  and  pay  her  one-fourth  of  the  money. 

"2.  In  December,  1899,  defendant  Braselton  recovered  a  judgment 
for  $295  against  said  C.  A.  Staggs  in  the  County  Court  of  Parker 
County,  which  is  still  unpaid  except  as  to  part  paid  by  Piland  as  here- 
inafter explained. 

"4.  On  Jime  14,  1900,  defendant  Braselton  sued  out  a  writ  of  gar- 
nishment on  said  judgment  against  said  Piland  as  garnishee,  which 
writ  was  served  on  same  day.  The  garnishee  filed  his  answer  in  obedi- 
ence to  said  writ  on  September  1>  1900,  setting  up  his  rental  contract, 
and  that  the  rents  were  on  hand ;  that  plaintiff  Mary  Rejmolds  and  her 
husband  were  asserting  some  claim  to  the  rent,  and  asking  that  they 
and  said  C.  A.  Staggs  be  made  parties  to  the  garnishment  suit,  and 
that  he  be  protected. 

"5.  On  September  3d,  thereafter,  the  court  rendered  judgment 
against  the  garnishee  on  this  answer,  refusing  to  require  plaintiff  in  the 
garnishment  to  bring  in  the  claimants,  and  directing  the  garnishee  to 
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gather  and  sell  the  crops  and  pay  the  proceeds  to  the  clerk  of  that  court 
to  be  credited  on  Brasel ton's  judgment. 

"6.  Within  two  days  after  this  judgment,  and  during  the  term  of 
court,  Mrs.  Mary  Reynolds  and  Mrs.  C.  A.  Staggs  filed  a  petition  in  the 
said  garnishment  case,  Mrs.  Staggs  claiming  that  the  crops  garnished 
were  exempt  to  her,  and  Mrs.  Reynolds  claiming  that  she  had  a  mort- 
gage on  the  rents  to  the  amount  of  $152,  and  they  asked  the  court  to 
set  aside  the  garnislmient  judgment  and  permit  them  to  intervene  and 
litigate  their  rights  in  the  property.  This  petition  and  motion  were 
denied,  but  on  what  ground,  or  what  evidence,  if  any  was  introduced, 
was  not  made  to  appear  on  this  trial.  No  further  proceedings  were 
had  in  the  garnishment  case,  neither  party  appearing. 

"7.  When  the  garnishment  was  served  on  Piland  all  the  crops  on 
the  Staggs  place  were  growing,  and  at  the  time  he  answered  on  Sep- 
tember 1st,  a  part  of  the  com  and  part  of  the  cotton  had  been  gathered, 
but  the  evidence  does  not  show  how  much  was  still  unsevered.  Piland, 
in  pursuance  of  said  garnishment  judgment,  gathered  said  crop  and 
applied  same  to  the  Braselton  judgment,  selling  the  cotton  and  applying 
the  proceeds,  amounting  to  $88.60,  and  delivering  the  com  and  hay 
direct  tb  Braselton,  which  amounted  to  $42.55.  The  total  value  of  the 
rents  so  applied  was  $131.15,  which  I  find  to  be  the  value  of  all  the 
rents  from  the  Staggs  farm  for  1900. 

"8.  The  aflSdavit  for  garnishment  was  defective,  and  said  proceed- 
ings were  subject  to  quashal  by  motion  had  such  motion  been  made  in 
that  proceeding,  for  this,  said  affidavit  stated  that  plaintiff's  debt  was 
just  and  due,  and  that  C.  A.  Staggs  had  not  in  her  possession  within 
the  knowledge  of  plaintiff  (Braselton)  property  within  this  State  sub- 
ject to  execution  subject  to  make  the  debt,  and  other  formal  allega- 
tions stating  amount  of  debt;  the  writ  of  garnishment  recited  that 
Braselton  had  made  affidavit  that  he  had  a  judgment  against  C.  A. 
Staggs,  etc.  No  affidavit  that  Braselton  had  a  judgment  against  C.  A. 
Staggs  was  filed  by  Braselton. 

"9.  Mrs.  C.  A.  Staggs  died  pending  this  suit,  on  May  13,  1901,  and 
on  suggestion  of  her  death  the  present  plaintiffs  were  permitted  to  make 
themselves  plaintiffs  and  to  prosecute  this  suit,  and  plaintiffs  are  the 
heirs  and  only  heirs  of  said  C.  A.  Staggs. 

"10.  C.  A.  Staggs  originally  filed  this  suit  on  October  27,  1900, 
against  defendant  Piland  alone  for  herself  and  for  the  use  of  plaintiff 
Mary  Reynolds,  who  she  alleged  had  a  mortgage  on  the  rents  in  con- 
troversy.    J.  W.  Braselton  was  made  defendant    on    December  , 

1901. 

"11.  I  find  that  said  C.  A.  Staggs  left  no  property  except  her  ex- 
empt homestead  and  personalty  (excepting  the  claim  in  controversy) ; 
that  she  was  a  widow,  and  had  two  minor  children  at  the  time  of  her 
death,  both  boys,  one  of  whom  lived  with  her  all  the  time  up  to  her 
death,  and  the  other  occasionally,  being  part  of  the  time  at  work  away 
from  home.     She  did  not  live  on  the  homestead  after  renting  it  to 
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Piland,  nor  did  she  keep  house,  but  lived  with  her  children.  The  evi- 
dence does  not  show  whether  there  are  any  other  debts  than  Braselton's 
judgment  against  the  estate  of  C.  A.  Staggs.  It  did  show  that  the 
debt  sued  for  herein  is  the  only  asset  of  said  estate  subject  to  the  de- 
mands of  creditors.  Braselton's  judgment  amounts  to  more  than  the 
rents  sued  for,  and  said  estate  is  insolvent. 

"12.  Plaintiff  Mrs.  Mary  Reynolds  produced  in  evidence  a  mort- 
gage executed  by  said  Mrs.  C.  A.  Staggs  for  $152  on  the  rents  in  con- 
troversy, dated  January  11,  1900,  filed  for  record  in  the  coimty  clerk's 
oflSce  January  17,  1900,  reciting  the  consideration  to  have  been  paid 
out  of  the  separate  estate  of  said  Mary  Reynolds.  I  find  that  said 
mortgage  was  fictitious,  and  that  it  was  made  for  the  fraudulent  pur- 
pose of  defeating  Braselton  in  the  collection  of  his  judgment.  If  the 
evidence  offered  to  establish  said  mortgage  were  sufficient  for  that 
purpose,  it  also  shows  that  the  same  was  not  the  separate  property  of 
Mary  Reynolds,  but  was  the  community  property  of  herself  and  hus- 
band Baldwin  Reynolds." 

The  court  found  as  a  matter  of  law  that  "the  rents  sued  for  having 
been  severed,  and  having  lost  their  exempt  character  while  still  right- 
fully in  Piland's  hands,  and  before  they  were  applied  to  Braselton's 
judgment,  the  claim  of  plaintiffs'  therefor  is  subordinate  to  the  rights 
of  Braselton  thereto  as  a  creditor  of  said  C.  A.  Staggs'  estate;  and  the 
debt  herein  sued  for  being  the  only  claim  due  to  said  estate,  and  the 
judgment  of  defendant  Braselton  being  the  only  debt  shown  by  the 
evidence  to  be  due  by  said  estate,  I  conclude  that  the  two  debts  ought 
to  be  offset  one  against  the  other.  Hence  I  render  judgment  for  the 
defendants." 

We  are  unable  to  assent  to  this  judgment.  The  crops  growing  upon 
the  homestead  of  C.  A.  Staggs  were  exempted  by  law  from  every  species 
of  execution,  and  did  not  lose  their  exempt  character  simply  because 
they  were  reduced  to  a  nonexempt  state  by  the  appellees  after  being 
unlawfully  impounded  by  them.  They  will  not  be  permitted  to  profit 
by  their  own  wrongful  conduct. 

The  property  converted  being  exempt,  it  was  error  to  permit  appellees 
to  offset  the  judgment  of  Braselton  against  a  claim  therefor.  This 
would  render  the  exemption  laws  ineffective.  Moore  v.  Graham,  29 
Texas  Civ.  App.,  235,  69  S.  W.  Rep.,  200.  Besides,  this  judgment  was 
not  pleaded  in  offset  and  could  not  for  that  reason  have  availed  appel- 
lees anything.  Rev.  Stats.,  art.  751.  The  claim  actually  pleaded  in 
offset  was  one  by  Piland  for  money  paid  to  Braselton  for  the  use  and 
benefit  of  C.  A.  Staggs,  in  the  sum  of  $125.15,  and  for  repairs  and 
work  in  the  sum  of  $56.  This  money  paid  to  Braselton  was  not  at  the 
instance  or  request  of  Mrs.  Staggs,  and  not  being  bound  by  the  garnish- 
ment judgment  which  directed  its  payment,  the  transaction  amounted 
to  nothing  short  of  a  conversion  of  her  rents.  This  suit  then  being 
for  a  tort,  for  unliquidated  damages,  the  offset  pleaded  was  improper. 
Rev.  Stats.,  art.  754. 
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The  trial  haviiig  been  before  the  court,  and  all  material  facts  having 
been  found  by  him,  it  becomes  our  duty  on  reversing  the  cause  to 
render  the  proper  judgment  here.  It  can  make  no  difference  to  ap- 
pellees whether  the  Reynolds  mortgage  is  fictitious  or  not^  since  in  no 
event  can  their  claims  be  offset  against  the  judgment  here  rendered. 
It  is  therefore  ordered  that  the  judgment  of  the  County  Court  be  re- 
versed and  here  rendered  for  the  appellants  against  the  appellees  jointly 
and  severally,  for  the  sum  of  $131.15. 

Reversed  and  rendered. 
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Texas  &  New  Orleans  Railroad  Company  v. 
L.  W.  Wright  et  al. 

Decided  January  17,  1903. 

L—jQiy— Selection— Talesmen. 

Where,  when  a  case  was  called  for  trial,  a  jury  was  out,  and  from  the  re- 
mainder of  the  regular  jury,  more  than  twelve  in  number,  only  six  jurors  were 
obtained  for  the  second  jury,  and  the  court  ordered  talesmen  summoned,  inter- 
rogated, qualified,  and  plaintiff  made  his  challenges  as  to  them  and  returned  the 
list  to  the  clerk,  when  tiie  other  jury  returned  their  verdict  and  took  seats  in  the 
courtroom,  it  was  in  the  discretion  of  the  court  to  then  complete  the  second  jury 
from  the  list  of  the  talesmen,  or  from  the  jury  just  discharged. 

S. — Contributory  Negligence — ^Burden  of  Proof — Charge. 

Where  the  evidence  adduced  by  plaintiff,  standing  alone,  does  not  present 
the  issue  of  contributory  negligence,  a  charge  that  the  burden  of  proving  con- 
tributory negligence  on  the  part  of  the  injured  party  is  upon  the  defendant,  is 
not  error. 

S.— Same— Fact  Case— Horse  Taking  Fright 

Evidence  in  an  action  for  injuries  to  plaintiff's  wife  caused  by  her  horse 
taking  fright  at  a  hand  car  standing  on  the  track  near  a  railroad  crossing,  held 
not  to  present  the  issue  of  contributory  negligence. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Baker,  Botts,  Baker  £  Lovett  and  A.  L.  Jackson,  for  appellants. 

Heidingsf elder  dk  Heidingsf elder  and  Fisher,  Sears  dk  Sherwood,  for 
appeUees. 

GILL,  Associate  JusTiCE.-r-This  suit  was  brought  by  the  appellee, 
L.  W.  Wright,  against  the  Galveston,  Houston  &  Northern  Railway 
Company,  the  International  &  Great  Northern  Railway  Company,  and 
the  appellant,  Texas  &  New  Orleans  Railway  Company,  to  recover 
damages  for  personal  injuries  sustained  by  his  wife,  Johanna  Wright, 
as  a  result  of  the  alleged  negligence  of  the  three  companies.  There  was 
a  dismissal  as  to  the  International  &  Great  Northern.  After  the  evi- 
dence was  in,  appellee  abandoned  his  claim  against  the  Galveston, 
Houston  &  Northern,  and  verdict  and  judgment  was  rendered  against 
the  appellant  for  $3000. 

Plaintiff  alleged  that  the  accident  and  injuries  were  due  to  the  negli- 
gence of  appellant  in  leaving  a  covered  hand  car  at  the  intersection  of 
appellant's  road  with  a  public  road  along  which  his  wife  was  driving  a 
safe  and  gentle  horse.  That  the  hand  car,  stationed  and  covered  as  it 
was,  was  calculated  to  frighten  and  did  frighten  her  horse,  notwith- 
standing his  safe  and  gdntle  disposition,  and  that  he  was  thereby  caused 
to  run  away  and  injure  her. 

Appellant  answered  (1)  by  general  denial;  (2)  plea  of  contributory 
negligence  in  that  the  appellee's  wife  negligently  drove  a  vicious  horse 
into  a  dangerous  position  likely  to  frighten  the  animal;  (3)  contributory 
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negligence  in  that  the  horse  which  was  being  driven  on  the  occasion  in 
question  showed  fright  when  she  approached  the  hand  car,  whereupon 
plaintiff's  wife  got  out  of  the  buggy  and  led  the  horse  past  the  hand  car, 
when  she  again  got  in  the  bugg>',  though  she  ought  to  have  known  by 
the  exercise  of  ordinary  care  that  it  was  dangerous  to  do  so;  (4)  that 
she  was  negligent  in  that  she  whipped  the  horse  after  she  got  in  the 
buggy  and  caused  it  to  run  away;  (5)  that  she  knew  the  vicious  disposi- 
tion of  the  horse  and  negligently  used  defective  harness  which  con- 
tributed to  cause  the  accident;  (6)  that  the  injuries  were  due  to  un- 
avoidable accident. 

The  facts  are  as  follows:  On  the  day  of  the  accident  appellant  had 
left  a  hand  car  in  the  edge  of  the  public  road  where  it  crossed  its  right 
of  way.  The  hand  car  had  tools  and  baskets  on  it,  and  was  covered  by 
a  tarpaulin.  On  the  day  in  question  plaintiff's  wife  was  driving  to 
Houston  in  a  buggy  drawn  by  a  horse  of  proved  gentleness  and  docility. 
When  she  approached  to  within  a  few  feet  of  the  hand  car  a  gust  of 
wind  inflated  the  tarpaulin  and  blew  out  the  flaps,  frightening  the 
horse  so  that  he  backed  the  buggy  into  the  ditch  at  the  edge  of  the  road. 
This  did  not  result  in  injury  either  to  the  buggy  or  its  occupant  and 
the  horse  stopped  backing  and'stood  still  at  her  command.  She  there- 
upon got  out  of  the  buggy,  led  it  across  the  track  within  five  feet  of  the 
hand  car,  and  stopped  when  between  twenty-five  and  fifty  feet  beyond  it. 
It  showed  no  fright  or  uneasiness  in  passing  the  hand  car,  and  when  it 
was  stopped  seemed  to  have  entirely  recovered  from  the  fright.  A.  C. 
Jones  and  Mary  Byers  had  come  over  to  her  assistance  when  the  horse 
backed,  and  were  with  her  when  she  resumed  her  seat  in  the  buggy.  In 
response  to  questions  from  them  as  to  whether  she  thought  the  horse 
was  "all  right,'*  she  replied :  "Yes ;  I  never  knew  him  to  do  this  way 
before."  She  then  raised  the  lines  to  proceed  on  her  journey,  when  the 
horse  looked  back  toward  the  hand  car.  At  that  moment  the  wind  again 
inflated  the  tarpaulin  and  blew  the  flaps  about,  and  the  horse  again  took 
fright,  ran  away  and  injured  plaintiff  as  alleged. 

By  the  first  assignment  appellant  complains  of  the  method  adopted 
for  the  selection  of  the  jury.  Twelve  members  of  the  panel  for  the  week 
were  out  upon  another  case  when  the  parties  announced  ready  in  this 
cause.  The  remainder  of  the  panel,  consisting  of  more  than  twelve  men, 
was  drawn  and  lists  furnished  the  parties  hereto.  After  challenges  fof 
cause,  twelve  yet  remained  in  the  panel,  and  the  parties  struck  their 
lists  and  returned  them  to  the  clerk.  The  result  was  the  selection  of  six 
jurors.  The  other  jury  still  being  out,  the  court  directed  the  sheriff  to 
summon  ten  talesmen,  which  he  did.  After  they  were  interrogated  and 
qualified,  their  names  were  drawn,  and  a  list  furnished  each  party  as 
required  by  law.  The  appellee  used  his  remaining  challenges,  and  re- 
turned the  list  to  the  clerk.  Before  appellant  had-  used  its  remaining 
challenges  or  returned  the  list  to  the  clerk,  the  jury  which  had  been  out 
came  in.  The  verdict  was  received,  and  they  were  discharged  from  that 
case,  and  took  seats  in  the  court  room.    Thereupon  appellant  demanded 
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that  the  taleemen  be  dismissed^  and  the  jury  in  this  ease  be  completed 
from  the  remainder  of  the  jury  for  the  week  who  had  been  selected  by 
jury  commissioners  as  required  by  law.  When  apprised  that  appellee 
had  already  returned  his  list  of  talesmen  to  the  clerk,  the  court  refused 
the  demand  of  appellant.  To  this  action  exception  was  taken,  and  ap- 
pellant passed  on  the  talesmen  under  protest  The  jury  was  thus  com- 
pleted out  of  the  ten  talesmen  summoned  and  qualified  as  above  stated. 
Appellant  does  not  undertake  to  show  that  by  this  method  it  was  forced 
to  take  some  objectionable  juror,  but  asserts  the  absolute  right  to  have 
the  jury  completed  out  of  the  regular  jury  for  the  week. 

In  our  opinion  the  contention  is  not  sound.  It  is  true  the  court  should 
make  up  his  juries  from  the  panel  selected  by  the  jury  commissioners 
for  the  week,  but  this  primary  rule  must  be  subordinated  to  the  neces- 
sity of  disposing  of  the  business  of  the  court  with  reasonable  dispatch. 
The  court  is  therefore  not  required  to  suspend  proceedings  until  a  jury 
engaged  in  the  consideration  of  a  case  reaches  a  conclusion  and  returns 
a  verdict,  for  the  length  of  time  a  jury  may  be  out  can  not  be  foreseen. 
The  statute  empowers  the  court  to  call  in  talesmen,  and  was  designed 
for  just  such  an  emergency.  In  the  case  before  us  it  can  not  be  success- 
fully questioned  that  up  to  the  time  of  the  return  of  the  verdict  and  the 
discharge  of  the  jury  that  had  been  engaged  on  another  case,  the  course 
pursued  by  the  court  was  in  strict  accordance  with  the  law.  When  the 
demand  was  made  by  appellant,  the  talesmen  thus  lawfully  called  in 
had  been  qualified  as  to  their  fitness  to  serve  in  this  case,  and,  so  far  as 
appellee  was  concerned,  had  been  chosen.  We  think  it  rested  in  the  dis- 
cretion of  the  trial  court  either  to  undo  what  he  had  done  toward  complet- 
ing the  jury  from  talesmen  and  complete  it  as  demanded  by  appellant, 
or  to  proceed  as  he  did.  No  injury  being  shown,  it  is  clear  the  discretion 
was  not  abused.  The  situation  presented  one  of  the  many  problems  in- 
volving the  management  and  conduct  of  the  business  of  the  court  which 
daily  confront  trial  judges,  and  whether  it  was  determined  the  one  way 
or  the  other  would  not  affect  the  legality  of  the  jury  thus  chosen.  The 
cases  of  Railway  Co.  v.  Greenlee,  70  Texas,  553,  and  Railway  Co.  v. 
Gilvin,  55  S.  W.  Rep.,  985,  do  not  hold  otherwise  as  we  construe  them. 
It  is  true  it  is  said  in  the  Greenlee  case,  arguendo,  that  the  statutes  gov- 
erning the  selection  of  juries  contemplate  that  whenever  practicable  the 
jury  should  be  made  up  from  the  venire  for  the  week  selected  by  the  jciry 
commissioners,  the  primary  object  being  to  save  time  and  avoid  the 
evils  resulting  from  the  selection  of  talesmen  by  the  sheriff.  But  the 
remark  was  not  addressed  to  a  state  of  facts  such  as  is  presented  here, 
nor  is  the  comment  absolutely  accurate.  For  instance,  it  may  be  said 
that  it  is  always  practicable  to  await  tlie  discharge  of  the  jury  which 
may  be  out  on  another  case,  and  if  a  trial  judge  should  do  so,  even  if 
such  course  shoidd  involve  a  delay  of  a  day  or  days,  the  discretion  thus 
exercised  could  not  be  reviewed  on  appeal,  and  yet  no  one  will  contend 
that  litigants  could  demand  such  delay.  Such  a  course  would  be  practi- 
cable, but  altogether  inexpedient ;  and  the  power  of  the  court  to  summon 
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talesmen  manifestly  was  intended  to  enable  the  court  to  avoid  a  course 
which  would  so  seriously  interfere  with  the  dispatch  of  public  business. 
So  we  conclude  that  whether  the  court  shoiQd  delay  the  proceedings  in 
order  to  do  in  another  way  what  he  had  already  lawfully  done^  was  a 
question  addressed  to  his  sound  discretion. 

By  the  second  assignment  appellant  assails  the  action  of  the  trial  court 
in  charging  that  the  burden  of  proof  was  on  the  defendant  to  prove  by  a 
preponderance  of  the  evidence  that  plaintiflPs  wife  was  chargeable  with 
contributory  negligence.  Under  this  assignment  it  is  conceded  that  the 
section  of  the  charge  assailed  announces  a  sound  proposition  of  law,  but 
it  is  urged  that  under  the  state  of  the  evidence  in  this  record  the  charge 
is  obnoxious  to  the  doctrine  annoimced  in  Bailway  Co.  v.  Hill,  95  Texas, 
629,  5  Texas  Ct.  Bep.,  232,  and  authorities  therein  cited,  to  the  eflE^ 
that  where  the  evidence  adduced  by  plaintiflE  standing  alone  presents  the 
issue  of  contributory  negligence,  such  a  charge  is  misleading  and  consti- 
tutes reversible  error.  The  rule  contended  for  is  well  settled,  and  the 
question  presented  for  our  determination  is  whether  the  testimony  of 
plaintiff's  wife  invokes  its  application. 

The  substance  of  her  testimony  is  that  she  was  driving  a  horse  which 
she  had  often  driven,  which  had  been  safely  driven  by  children,  and  that 
she  knew  its  tractable  and  docile  disposition ;  that  when  she  had  driven 
it  near  the  hand  car  it  became  frightened  at  the  moving  tarpaulin  and 
backed;  that  it  stopped  at  her  command  and  evinced  no  fear  when  she 
led  it  past  the  hand  car ;  that  it  showed  no  evidence  of  fear  when  she 
re-entered  the  buggy,  and  became  frightened  again  only  when  it  looked 
back  and  saw  the  moving  tarpaulin.  She  had  not  only  exercised  the 
precaution  to  get  out  and  lead  him,  instead  of  undertaking  to  drive  him 
across,  but  considered  and  discussed  with  the  two  witnesses  with  her  the 
condition  of  the  horse  and  the  advisability  of  resuming  her  seat.  We 
have  had  some  doubt  as  to  whether  the  facts  of  the  accident  as  stated  by 
her,  taken  as  a  whole,  do  not  present  contributory  negligence  as  an  issue 
for  the  jury,  but  have  finally  concluded  that  in  view  of  the  unusual 
caution  displayed  by  her,  as  shown  by  her  evidence,  the  issue  of  fault 
on  her  part  is  precluded.    We  therefore  overrule  the  assignment. 

The  other  assignments  will  not  be  discussed  in  detail.  They  present 
no  error.  We  are  of  opinion  the  evidence  sustains  the  verdict  on  the 
issue  of  liability.  Bailway  Co.  v.  Bridges,  16  Texas  Civ.  App.,  64,  40 
S.  W.  Bep.,  536.    The  amount  of  the  recovery  is  not  complained  of. 

The  judgment  is  in  all  things  afl5rmed. 

Afjp,Tmed. 

Writ  of  error  refused. 
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Galveston,  Habrisburg  &  San  Antonio  Railway  Company  v. 
Emil  H.  Baumgabten  et  al. 

Decided  January  21,  1903. 

1. — ^Venue—RailToads— Personal  Privilege— Waiver. 

The  legislative  act  fixing  the  venue  of  suits  against  railroad  corporations 
(Gen.  Laws  1901,  p.  31)  is  one  of  personal  privilege,  and  may  be  waived  by  the 
defendants  voluntarily  appearing. 

8. — Same— Jurisdiction. 

Where  the  defendant  railway  company,  before  the  Act  of  1901  took  effect, 
fil«d  a  general  demurrer  and  general  denial  in  an  action  brought  in  a  county 
other  than  that  in  which  the  plaintiff  resided  or  the  injury  occurred,  it  thereby 
waived  all  questions  of  venue,  and  conferred  jurisdiction  upon  the  court  which 
was  not  affected  by  the  passage  of  the  act. 

8. — ^Personal  Injury— ^Expert  Evidence — ^Hypothetical  Qnestion. 

See  hypothetical  question  to  a  physician  as  to  the  effect  of  certain  personal 
injuries,  held  not  subject  to  objection  as  not  being  sufficiently  specific  and  as 
assuming  facts  not  supported  by  the  evidence. 

4^— Same. 

A  physician  who  had  examined  plaintiff  was  asked  for  his  opinion  as  to  what 
produced  the  condition  in  which  he  found  plaintiff,  and  answered  that  he  believed 
the  preponderance  of  the  testimony  required  the  conclusion  that  the  condition 
was  the  result  of  physical  injury,  and  that  by  the  preponderance  of  testimony 
he  meant  a  consideration  of  all  the  facts  in  connection  with  the  case  that  had 
come  to  his  knowledge,  outside  of  anything  said  to  him  by  plaintiff  or  any  other 
person.    Held,  that  the  answer  was  admissible. 

6.— Evidence— Admissibility. 

Appellant  could  not  urge  objection  to  the  admission  of  certain  evidence 
where  the  same  testimony  from  other  witnesses  went  unchallenged  to  the  jury. 

6. — Same — ^Deposition — Question  Not  Answered — Judicial  Discretion. 

The  refusal  of  the  trial  judge  to  suppress  the  deposition  of  a  witness  for 
failure  to  fully  answer  the  question  as  to  whether  any  one  had  talked  to  her 
concerning  her  testimony,  was  not  an  abuse  of  discretion  where  the  deposition 
showed  no  desire  to  conceal  anything,  but  that  the  failure  to  fully  answer  was 
unintentional,  and  her  testimony  was  corroborated  by  other  witnesses. 

7. — Sam&— Predicate— Personal  Injury. 

Where  a  witness  testified  that  he  had  been  the  physician  for  the  injured 
party  and  treated  her  for  her  injuries,  this  was  a  sufficient  predicate  for  the  fur- 
ther statement,  on  cross-examination,  that  her  back  and  spine  had  1>een  perma- 
nently impaired  by  such  injuries,  which  had  also  produced  internal  female  com- 
plications and  made  her  a  permanent  invalid. 

8.— Parties— Personal  Injury  to  Wife— Community  Property— Waiver  of  Mis- 
joinder. 
While  the  wife  is  not  a  necessary  or  proper  party  to  an  action  by  the  hus- 
band for  damages  resulting  from  personal  injuries  to  her«  such  damages  being 
community  property,  yet  where  no  objection  was  made  at  the  trial  because  of 
l^er  joinder  as  plaintiff,  and  no  prejudice  resulted  therefrom  to  the  defendant,  the 
question  of  such  misjoinder  can  not  be  raised  on  appeal. 

9. — ^Personal  Injury  to  Wife— Measure  of  Damages. 

In  an  action  brought  jointly  by  the  husband  and  wife  for  personal  injuries 
to  the  wife  the  measure  of  damages  is  the  mental  and  physical  pain  suffered  by 
her,  and  the  amount  of  the  impairment  of  her  capacity  to  labor  in  the  future. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
S.  J.  Brooks. 
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Newton  &  Ward  and  Baker,  Botts,  Baker  &  Lovett,  for  appellant. 
Robson  &  Duncan,  Perry  J.  Lewis,  and  H,  C.  Carter,  for  appellees. 

FLY,  Associate  Justice. — ^This  is  a  suit  instituted  by  Emil  H. 
Baumgarten  and  Susie  J.  Baumgarten,  to  recover  damages  alleged  to  have 
been  received  by  the  latter  through  the  negligence  of  appellant,  in  having 
a  decayed  culvert,  through  which  the  horse  of  Mrs.  Baumgarten  fell,  and 
she  was  thereby  precipitated  from  her  buggy  and  permanently  injured. 

The  statement  of  facts  justify  the  conclusion  that  Mrs.  Baumgarten, 
while  crossing  a  culvert  erected  and  maintained  by  appellant  on  one  of 
the  streets  of  the  town  of  Schulenburg,  in  her  buggy,  was  thrown  from 
the  same  and  seriously  and  permanently  injured.  The  accident  to  Mrs. 
Baumgarten  occurred  by  reason  of  the  planlra  having  been  negligently  al- 
lowed to  become  rotten  on  appellant's  culvert,  and  the  horse's  feet  broke 
through  and  by  his  struggles  Mrs.  Baim[igarten  was  thrown  violently  to 
the  ground,  and  appellees  sustained  damages  in  the  sum  found  by  the 
jury.  The  negligence  of  appellant  in  permitting  the  culvert  to  remain 
in  its  decayed  condition  was  the  cause  of  the  injury. 

This  suit  was  instituted  on  July  8,  1901, — one  day  before  the  act  of 
the  Legislature  entitled  "An  act  to  fix  the  venue  of  suits  against  railroad 
corporations,"  etc.,  went  into  effect.  Gen.  Laws  1901,  p.  31.  Appellant 
demurred  to  the  petition  and  filed  a  plea  .to  the  jurisdiction  on  the 
ground  that  the  injury  of  which  complaint  was  made  occurred  on  July 
25,  1900,  in  Fayette  County,  and  that  the  plaintiffs  resided  in  Fayette 
County,  and  therefore  said  suit  could  not  be  prosecuted  in  Bexar  County, 
but  could  only  be  prosecuted  in  Fayette  County,  where  the  plaintiffs 
reside  and  where  the  injury  occurred.  It  is  the  contention  of  appellant 
that  every  pending  suit  was  affected  by  the  passage  of  the  act,  and  that 
wherever  a  suit  was  pending  in  a  county  where  the  plaintiff  did  not 
reside,  or  where  the  injury  was  inflicted,  the  court  in  which  it  was  pend- 
ing was  at  once  deprived  of  jurisdiction  to  try  it.  Appellant  on  October 
7,  1901,  by  filing  a  general  demurrer  and  general  denial  waived  all  ques- 
tion of  venue,  and  gave  the  District  Court  of  Bexar  County  jurisdiction, 
whatever  may  have  been  the  effect  of  the  statute  in  question.  The  de-' 
murrer  and  plea  to  the  jurisdiction  were  filed  May  19,  1902.  That 
statute  like  any  other  of  its  class  is  one  of  personal  privilege,  and  can 
be  and  was  waived  by  the  voluntary  appearance  of  appellant  We  see  no 
question  of  public  policy  that  was  to  be  subserved  by  its  passage,  or  that 
will  be  interfered  with  by  a  waiver  of  it  on  the  part  of  a  railroad  cor- 
poration. 

On  the  trial  of  the  cause  Dr.  Owens,  who  had  treated  Mrs.  Baum- 
garten while  suffering  from  her  injuries,  after  he  hacj  fully  described  the 
nature  of  her  injuries,  was  asked:  "Assuming  that  the  testimony  in 
the  case  showed  that  Mrs.  Baumgarten  was  a  strong,  healthy  woman,  and 
that  she  met  with  an  accident,  being  thrown  from  a  buggy,  and  received 
several  very  severe  bruises,  one  on  the  small  of  the  back,  and  a  number 
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of  severe  bruises  were  indicated  on  her  person,  and  since  that  time  she 
has  not  been  well,  what,  in  your  opinion,  would  be  the  cause  of  her 
present  condition?"  He  answered:  "I  would  be  bound  to  consider  it 
came  from  the  accident,  in  the  absence  of  anything  else."  The  question 
and  answer  were  objected  to  on  the  ground  that  the  question  was  not 
suflBciently  specific  to  form  the  basis  for  an  opinion,  and  because  it 
sought  to  elicit  an  opinion  upon  a  hypothetical  case  not  sustained  by  the 
evidence.  The  trial  judge  states  that  the  witness  was  placed  on  the 
stand  before  the  facts  of  the  case^had  been  developed,  because  he  was 
compelled  to  leave,  with  the  understanding  that  the  evidence  would  be 
withdrawn  from  the  jury  unless  the  hypothetical  case  was  sustained  by 
the  testimony.  The  testimony  did  fully  support  the  hypothetical  case, 
and  the  question  was  sufficiently  specific  to  form  a  basis  for  the  opinion 
of  the  physician.  The  doctor,  previous  to  the  answer  to  the  hypothetical 
question  which  was  put  to  him,  had  testified  that  when  he  first  examined 
Mrs.  Baumgarten  she  had  a  swelling  in  the  lumbar  region  of  the  back, 
and  there  was  other  testimony  to  the  effect  that  she  was  bruised  on  her 
breast,  hip,  knee  and  vnist,  and  that  she  had  received  the  injuries  in  the 
accident  upon  which  this  suit  is  based.  Previous  to  the  time  of  the  acci- 
dent she  had  been  a  strong,  healthy  woman,  and  since  had  not  been  well. 

On  the  cross-examination,  by  appellant,  of  Dr.  Harrison,  a  witness  for 
appellees,  the  opinion  was  elicited  that  the  condition. of  Mrs.  Baum- 
garten was  the  result  of  a  physical  injury,  and  on  the  redirect  examina- 
tion the  witness  was  asked :  "Prom  your  examination  of  Mrs.  Baum- 
garten, what,  in  your  opinion,  produced  the  condition  she  was  in  ?"  He 
answered:  "I  have  already  stated  that  I  believe  the  preponderance  of 
testimony  takes  me  to  the  conclusion  that  the  condition  she^  wasv  in  was 
the  result  of  physical  injury,  traumatism,  violence."  The  appellees  then 
asked  what  the  witness  meant  by  preponderance  of  testimony,  and  he 
answered :  "Embodies  a  consideration  of  all  the  facts  in  connection  with 
the  case  that  have  come  within  my  knowledge, — ^physical  conformation, 
the  condition  of  the  bruises  as  1  found  them, — ^and  the  circumstances 
which  have  resulted  in  those  conditions  appealed  to  my  mind,  and  I 
selected  that  which  my  judgment  told  me  is  the  most  probable."  Ap- 
pellant then  moved  that,  the  testimony  be  excluded  on  the  ground  that 
it  was  hearsay,  irrelevant,  and  not  the  subject  of  expert  testimony.  The 
court  then  said  to  the  witness :  "Do  you  mean  by  preponderance  of  tes- 
timony something  you  have  heard,"  and  he  answered,  "No,  sir;  I  mean 
that  which  comes  within  my  observation."  The  court  then  said,  "Noth- 
ing she  or  anyone  else  told  you  ?"  and  the  witness  replied,  "No,  sir ;  it 
is  what  I  found.  I  find  a  woman  of  fine  proportion,  and  I  take  into  ac- 
count the  facts  that  have  come  to  ray  own  personal  knowledge."  The 
court  then  said :  "You  don't  base  it  on  anything  she  or  anyone  else  told 
you?"  and  the  witness  answered  in  the  negative.  The  evidence  was  ad- 
missible. Railway  v.  Burnett,  80  Texas,  536;  Railway  v.  Williams 
(Texas  Civ.  App.),  62  S.  W.  Rep.,  808. 

There  is  no  merit  in  the  sixth  assignment  of  error.    The  question  was 
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not  leading,  and  the  answer  was  material  as  to  the  issue  of  the  condition 
of  Mrs.  Baumgarten's  health  before  the  accident.  The  issue  was  pre- 
sented by  the  petition. 

The  seventh  assignment  of  error  complains  of  a  certain  question  pro- 
pounded to  Mrs.  Baumgarten  as  to  what  induced  her  to  come  to  San  An- 
tonio for  medical  treatment,  and  her  answer  thereto.  The  bill  of  excep- 
tions presents  no  objection  to  anything  except  the  question,  and  while  it, 
as  well  as  the  answer,  may  have  been  irrelevant  and  immaterial,  appel- 
lant could  have  suffered  no  injury  whatever  from  them;  and  the  same 
evidence  was  given  by  Emil  Baumgarten  without  objection  on  the  part 
of  appellant.  The  question  and  answer  complained  of  in  the  eighth  as- 
signment of  error  were  not  open  to  the  objections  urged  against  them, 
and,  had  they  been  objectionable,  appellant  can  not  urge  objections  be- 
cause the  same  testimony  from  other  witnesses  went  unchallenged  to  the 
jury.  The  testimony  was  abundant  to  the  effect  that  Mrs.  Baumgarten 
was  a  strong,  healthy  woman  prior  to  the  accident,  and  had  been  delicate 
and  almost  an  invalid  since.  What  is  said  in  regard  to  the  eighth  assign- 
ment of  error  disposes  of  the  matters  raised  in  the  ninth  assignment 

Complaint  is  made  that  the  deposition  of  Mrs.  Wolters  should  have 
been  suppressed,  because  she  failed  to  answer  a  cross-interrogatory  pro- 
poimded  to  her  by  appellant,  as  to  whether  anyone  had  talked  to  her 
about  her  testimony,  who  it  was,  how  he  came  to  talk  to  her,  and  when 
the  conversation  occurred.  To  the  question  she  answered :  "Mr.  H.  C. 
Carter,  attorney,  spoke  to  me  about  the  case  prior  to  May,  1902,  and  told 
me  that  if  I  was  not  able  to  testify  in  this  case  my  deposition  would  be 
taken."  If  the  answer  of  the  witness  should  be  held  to  be  a  refusal  to 
answer  the  cross-interrogatory,  still  it  does  not  appear,  nor  is  even 
claimed  by  appellant,  that  the  failure  to  suppress  the  deposition  had  op- 
erated prejudicially  to  appellant.  Mrs.  Wolters  testified  that  she  was 
with  Mrs.  Baumgarten  when  she  was  hurt,  and  that  the  injury  occurred 
by  the  feet  of  her  horse  going  through  appellant's  culvert,  which  was 
decayed,  thereby  throwing  her  out  of  the  buggy.  She  also  testified  as  to 
Mrs.  Baumgarten's  state  of  health  before  and  since  the  accident.  As  to 
circumstances  surrounding  the  accident,  there  was  no  attempt  to  con- 
tradict the  statement  made  by  Mrs.  Baumgarten,  although  she  stated 
that  an  employe  of  appellant  saw  the  accident;  but,  on  the  other  hand, 
the  testimony  of  Tanner,  appellant's  agent,  corroborates  her  as  to  the 
condition  of  the  culvert.  As  to  the  condition  of  Mrs.  Baumgarten  before 
and  after  the  accident,  the  witnesses  were  numerous  who  swore  as  did 
Mrs.  Wolters.  It  appears  from  the  answer  itself  that  there  was  no  desire 
to  conceal  anjfthing,  but  that  it  was  merely  an  unintentional  failure  to 
fully  answer.  In  such  cases,  as  said  in  the  case  of  Railway  v.  Shirley, 
54  Texas,  125,  "much  must  be  left  to  the  discretion  of  the  court,''  and  we 
see  no  abuse  of  it  in  this  instance. 

The  answer  of  Dr.  Matthews  to  certain  cross-interrogatories  pro- 
pounded to  him  by  appellant  was,  on  its  motion,  suppressed,  and  it  ob- 
jected to  the  introduction  by  appellees  of  an  answer  to  another  cross- 
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interrogatory,  on  the  ground  that  the  question  was  predicated  upon  the 
answers  that  had  been  suppressed,  and  were  therefore  unintelligible.  In 
the  testimony  of  Dr.  Matthews,  elicited  by  the  direct  examination,  which 
went  to  the  jury,  it  was  stated  he  had  been  the  physician  for  Mrs.  Baum- 
garten  and  that  he  treated  her  for  her  injuries.  This  formed  a  sufficient 
predicate  for  the  statement  that  Mrs.  Baumgarten's  back  and  spine  had, 
by  such  injuries,  been-  permanently  impaired,  and  that  the  injuries  had 
produced  internal  female  complications,  and  had  made  a  permanent 
invalid  of  her.  This  suit  was  instituted  by  the  husband  and  wife  for 
damages  arising  from  injuries  inflicted  on  the  wife.  Damages  arising 
from  personal  injuries  inflicted  either  on  the  husband  or  wife  are  com- 
munity property.  Sayles^  Civ.  Stats.,  art.  2968;  Ezell  v.  Dodson,  60 
Texas,  331 ;  Railway  v.  Burnet,  61  Texas,  638.  It  is  the  settled  law  of 
this  State  that  the  wife  can  not  sue  alone,  or  when  joined  by  her  husband 
pro  forma,  for  the  recovery  of  community  property,  and  the  wife  is  not  a 
necessary,  or  even  a  proper  party,  in  a  suit  brought  by  the  husband  for 
community  property.  Edrington  v.  Newland,  57  Texas,  634 ;  Railway  v. 
Burnett,  61  Texas,  638;  Middlebrook  v.  Zapp,  73  Texas,  29. 

This  is  not  a  suit  brought  by  the  wife,  in  which  the  husband  is  joined 
pro  forma,  but  it  is  a  suit  prosecuted  jointly  by  husband  and  wife  and, 
had  exceptions  been  presented  in  the  trial  court  to  the  wife  being  joined 
in  the  suit,  the  exceptions  should,  and  doubtless  would,  have  been  sus- 
tained by  the  trial  judge.  But  no  such  exceptions  were  presented,  and 
the  question  is  raised  for  the  first  time  in  the  appellate  court.  In  a  simi- 
lar case  to  this  where  the  husband  and  wife  had  joined  to  recover  dam- 
ages sustained  by  the  wife,  it  was  said  by  the  Supreme  Court:  "In  ac- 
tions to  recover  money  which  will  be  community  property  when  realized, 
the  wife  is  not  ordinarily  a  necessary  or  proper  party;  but  in  this  case 
no  objection  was  taken  to  her  joinder  with  her  husband  as  a  plaintiff, 
and  it  can  not  be  raised  here  for  the  first  time.  No  injury  results  to  the 
appellant  from  the  rendition  of  a  judgment  in  favor  of  the  husband  and 
wife.  Railway  v.  Helm,  64  Texas,  147.  It  was  further  held  in  that 
case  that  if  no  injury  is  shown  to  have  resulted,  a  judgment  will  not  be 
reversed  even  where  an  exception  to  the  joinder  of  the  wife  with  the  hus- 
band has  been  overruled.  See,  also,  Lee  v.  Turner,  71  Texas,  265 ;  Mid- 
dlebrook v.  Zapp,  73  Texas,  29;  Johnson  v.  Erado  (Texas  Civ.  App.), 
50  S.  W.  Rep.,  139.  The  damages  inflicted  on  Mrs.  Baumgarten  were 
damages  to  the  community  estate  of  herself  and  husband,  as  well  as  to 
her,  and  the  court  did  not  err  in  instructing  the  jury  that  the  measure  of 
damages  was  the  mental  and  physical  pain  suffered  by  her  and  the 
amount  of  the  impairment  of  her  capacity  to  labor  in 'the  future.  It 
would  not  matter  to  whom  the  capacii^  to  labor  might  have  been  an  ad- 
vantage, whether  to  the  husband  or  wife,  one  or  both,  the  damages  result- 
ing from  such  impairment  would  be  community  property  and  the  hus- 
band could  recover  them.  At  common  law,  when  a  wife  received  per- 
sonal injuries  through  the  negligence  or  fault  of  another,  she  had  the 
Vol  31  Civll--17 
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right  of  action,  and  could  sue  for  the  damages  inflicted,  if  joined  by  her 
husband.  The  husband  alone  could  recover  for  the  loss  of  the  wife's 
services,  and  for  the  amount  paid  to  restore  her  to  health.  The  commcm 
law  rule  does  not  prevail  in  Texas,  but  the  husband,  as  ^  equal  owner 
and  sole  manager  of  the  community  property,  is  alone  authorized  to  sue 
for  damages  to  the  wife,  and  he  can  recover  all  the  damages  growing 
out  of,  or  flowing  from,^the  injuries  inflicted  upon  her.  As  said  in  the 
case  decided  by  the  Supreme  Court  of  the  State  of  Washington,  which  is 
cited  and  relied  upon  by  appellant:  "The  first  element  of  these  to  be 
considered  is  that  directly  connected  with  the  person  of  the  wife, — ^the 
injury,  and  its  subsequent  consequences,  whether  permanent  or  tem- 
porary, and  her  pain,  suffering,  wounded  feelings,  etc. ;  next  the  cost  of 
her  nursing,  medical  attendance,  and  medicines,  which,  although  they 
could  at  common  law  be  recovered  by  the  husband  alone,  are  with  ub 
presumptively  expenses  incurred  and  paid  by  the  community;  and  lastly^ 
the  loss  of  the  wife's  services  in  the  household."  Hawkins  v.  Railway, 
16  Law  Rep.  Ann.,  808.  The  same  measure  of  damages  applies  in  this 
case  that  would  have  been  applicable  had  the  wife  been  a  feme  sole  and 
brought  the  action.  The  pleading  and  evidence  were  sufficient  to  war- 
rant the  charge  as  to  the  measure  of  damages.  Railway  v.  Burnett,  80 
Texas,  538 ;  Railway  v.  Lacy,  86  Texas,  244. 

The  suit  was  a  joint  one  by  the  husband  and  wife,  and  there  is  noth* 
ing  in  the  charge  to  lead  the  jury  to  give  a  larger  verdict  than  would 
have  been  given  had  the  husband  sued  alone,  and  the  verdict  does  not  in- 
dicate that  the  jury  were  in  any  manner  misled  by  the  joinder  of  the 
parties  into  giving  a  larger  sum  than  would  have  been  awarded  had  the 
husband  sued  alone.  The  charge  did  not  authorize  or  permit  the  recov** 
ery  of  double  damages.    The  verdict  is  not  excessive. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Peters  Shoe  Company  v.  W.  0.  Murray,  Assignee. 

Decided  January  21,  1903. 

1. — ^Practice  on  Appeal — Condnsioiui  of  Fact. 

Where  a  case  is  tried  by  the  court  below  without  a  jury,  and  there  is  no 
statement  of  facts  in  the  record,  the  appellate  court  must  look  for  its  conclu- 
sions of  fact  alone  to  the  findings  of  fact  of  the  trial  court. 

8.— Banka-^oUection  of  Draft. 

Where  a  bank  holding  a  draft  for  collection  accepts  in  payment  a  check  by 
the  drawee  against  funds  in  the  bank  to  his  credit,  and  the  bank  having  on  hand 
money  to  the  amoimt  of  the  check,  charges  the  amount  to  the  drawee,  the 
status  of  the  funds  in  the  bank  and  the  relation  of  the  bank  and  drawer  are  the 
same  as  though  the  bank  had  received  money  in  payment. 

Sw— Same— Trust  Fond— Insolvency. 

Where  a  draft  was  sent  to  a  bank  for  collection,  and  it  made  the  collection, 
and  thereafter  made  an  assignment  for  the  benefit  of  its  creditors,  turning  over 
to  the  assignee  more  cash  than  the  amount  of  such  collection,  the  drawer  was 
not  entitled  to  follow  the  funds  in  the  hands  of  the  assignee  as  a  trust  fund, 
there  being  no  proof  that  the  owner  of  the  bank  knew  of  its  insolvency  at  the 
time  the  collection  was  made,  and  no  evidence  of  the  course  of  dealing  between 
the  drawer  and  the  bank,  or  of  any  instructions  given  by  the  drawer,  or  of  any 
facts  such  as  would  establish  between  the  drawer  and  the  bank  any  relation 
other  than  that  of  ordinary  debtor  and  creditor. 

Appeal  from  the  County  Court  of  Wilson.  Tried  below  before  Hon. 
Thomas  P.  Morris,  Special  Judge. 

L.  B.  Wiseman  and  B.  F,  Ballard,  for  appellant. 

0.  A.  McCracken,  for  appellee. 

FLY,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment 
against  appellant  in  a  suit  in  which  it  was  sought  to  recover  the  sum  of 
$375.20  from  appellee  as  the  assignee  of  A.  B.  Briscoe.  The  cause  was 
tried  by  the  court  without  the  aid  of  a  jury,  and  to  the  findings  of  fact 
alone  can  this  court  look  for  its  conclusions  of  fact,  there  being  no  state- 
ment of  facts  in  the  record. 

Prom  the  findings  of  fact  it  appears  that  on  April  28,  1902,  the  firm 
of  Murray,  Houston  &  Co.  were  indebted  to  appellant  in  the  sum  of 
$375.20,  and  on  that  date  a  draft  was  drawn  for  that  sum  by  appellant  on 
its  aforesaid  debtors  and  was  sent  to  A.  B.  Briscoe,  a  banker  in  Flores- 
ville,  Texas,  for  collection.  The  cashier  of  the  latter  presented  the  check 
to  the  drawees  on  May  2,  1902,  and  in  payment  of  the  same  Briscoe  ac- 
cepted the  draft  of  the  drawees  on  himself,  and  canceled  the  check. 
Murray,  Houston  &  Co.  had  on  deposit  with  Briscoe  a  sufficient  amount 
to  pay  the  check,  and  he  charged  their  account  with  the  check  and  drew 
his  draft  in  favor  of  appellant  on  W.  L.  Moody  &  Co.,  of  Galveston, 
Texas,  for  the  $375.20  collected,  and  forwarded  the  same  by  mail  to  ap- 
pellant. We  find  from  the  pleadings  that  appellant  resided  in  St.  Louis, 
Mo.  On  the  morning  of  May  3,  1902,  Briscoe  closed  his  bank  and  ceased 
business  and  in  the  afternoon  of  the  same  day  made  an  assignment,  nam- 
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ing  appellee  as  assignee.  The  draft  sent  by  Briscoe  to  appellant  was 
received  on  May  5,  1902,  and  on  being  presented  to  Moody  &  Co.  pay- 
ment was  refused.  Payment  was  afterwards  refused  by  the  assignee. 
Briscoe  was  insolvent  when  he  collected  appellant's  draft  on  Murray, 
Houston  &  Co.  That  at  the  close  of  business  on  May  2,  1902,  Briscoe 
had  in  cash  in  his  bank  $702,25,  and  when  the  assignee  took  charge  there 
was  in  actual  cash  $473.30.  Appellant  was  not  a  depositor  with  Briscoe 
and  was  not  credited  with  the  amount  of  the  draft  on  the  books  of  Bris- 
coe, the  only  evidence  on  the  bank  books  of  the  transaction  being  an 
entry  on  the  collection  register  and  the  drawing  of  a  draft  on  Moody  & 
Co.  The  trial  judge  found  also  that  it  did  not  appear  from  the  evidence 
that  appellant  did  not  know  Briscoe  was  insolvent,  the  legitimate  con- 
clusion being  that  it  did  not  show  anything  on  the  subject.  # 

The  facts  of  this  case  are  very  similar  to  those  in  the  case  of  Hunt  v. 
Townsend,'  26  S.  W.  Eep.,  310,  decided  by  this  court, Hhe  material  differ- 
ences being  that  the  check  in  that  case  was  paid  in  cash,  and  in  this  was 
paid  by  a  check  drawn  by  the  payor  on  the  collecting  bank,  and  in  that 
a  course  of  dealing  and  instructions  were  shown,  and  none  w^ere  shown  in 
this. 

It  is  the  well  settled  doctrine  in  this  State  as  well  as  in  a  large  num- 
ber of  the  States  of  the  Union,  that  in  a  case  like  the  present,  where  a 
special  agency  is  created^  and  the  bank  has  no  authority  to  hold  and 
credit  the  proceeds  of  the  draft,  but  is  bound  by  the  agreement  to  remit 
tliem  immediately  to  its  correspondent,  the  relation  of  trustee  and  bene- 
ficiary is  created,  and  the  money  collected,  or  its  equivalent,  can  be  re- 
covered from  the  assignee  of  the  insolvent  bank.  Bank  v.  Weems,  69 
Texas,  489. 

In  regard  to  the  property  which  has  been  mingled  with  the  property 
of  those  receiving  it,  the  doctrine  formerly  prevailed  that  the  very  prop- 
erty misapplied  must  be  identified  in  order  to  give  a  preference  over 
creditors,  but  a  different  and  more  enlightened  rule  prevails  at  this  time. 
But  as  stated  in  the  Weems  case,  above  cited,  if  the  trustee  "keeps  on 
hand  a  sufficient  sum  to  cover  the  amount  of  the  trust  money,  we  think  it 
capable  of  demonstration  that  the  trust  should  attach  to  the  balance  that 
is  found  to  remain  in  his  hands." 

It  is  the  contention  of  appellee  that  because  Briscoe  received  no  money 
from  the  payors  of  the  draft,  but  merely  shifted  his  liability  from 
the  payors  to  appellant,  that  the  assets  of  the  bank  were  not  increased  by 
the  transaction,  and  the  trust  relation  was  not  therefore  established  be- 
tween appellant  and  Briscoe,  and  cites,  as  authority  for  the  proposition, 
Freiberg  v.  Stoddard,  28  Atl.  Rep.,  1111,  and  Brewing  Association  v. 
Clayton,  56  Fed.  Rep.,  759.  In  the  first  case  cited,  in  which  the  opinion 
was  rendered  by  the  Supreme  Court  of  Pennsylvania,  it  was  said :  "If  at 
the  time  of  the  assignment  the  plaintiffs'  notes  had  been  found  by  the 
assignee  uncollected,  he  sliould  have  returned  them.  If  a  draft  or  bond 
or  a  specific  package  of  money,  received  in  pajrment  of  the  notes,  had 
been  found  omong  the  assets  coming  into  his  hands,  it  should  have  been 
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turned  over  to  the  plaintiffs.  But  neither  the  notes,  nor  any  security  or 
sum  of  money  received  in  payment -of  them,  came  into  his  hands.  He 
holds  nothing  which  he  or  the  plaintiffs  can  identify  with  the  notes,  or 
trace  as  a  payment  of  them." 

"Formerly,"  said  Judge  Bradley,  in  Frelinghuysen  v.  Nugent,  36 
Fed.  Rep.,  229,  "the  equitable  tight  of  following  misapplied  money  or 
other  property  into  the  hands  of  the  parties  receiving  it  depended  upon 
the  ability  of  identifying  it ;  the  equity  attaching  only  to  the  very  prop- 
erty misapplied.  This  right  was  first  extended  to  the  proceeds  of  the 
property,  namely,  to  that  which  was  procured  in  place  of  it  by  exchange, 
purchase  or  sale.  But  if  it  became  confused  with  other  property  of  the 
same  kind,  so  as  not  to  be  distinguishable,  without  any  fault  on  the  part 
of  the  possessor,  the  equity  was  lost.  Finally,  however,  it  has  been  held 
as  the  better  doctrine  that  confusion  does  not  destroy  the  equity  entirely, 
but  converts  it  into  a  charge  upon  the  entire  mass,  giving  to  the  party 
injured  by  the  unlawful  diversion  a  priority  of  right  over  the  other 
creditors  of  the  possessor."  The  same  doctrine  is  announced  in  Bank  v. 
Insurance  Co.,  104  U.  S.,  54,  and  Peters  v.  Bain,  133  IT.  S.,  670. 

The  following  clear  statement  of  the  doctrine  is  contained  in  the  case 
of  Slater  v.  Oriental  Mills,  27  Atl.  Rep.,  443,  decided  by  the  Supreme 
Court  of  Rhode  Island:  "The  rule  is  clear  that  one  has  an  equitable 
right  to  follow  and  reclaim  his  property,  which  has  been  wrongfully  ap- 
propriated by  another,  so  long  as  he  can  find  the  property,  or  its  sub- 
stantial equivalent  if  its  form  has  been  chahged,  upon  the  ground  that 
such  property,  in  whatever  form,  is  impressed  with  a  trust  in  favor  of 
the  owner.  If  the  trustee  has  mingled  it  with  his  own,  he  will  be  deemed 
to  have  used  his  own  rather  than  another's,  and  so  to  leave  the  remain- 
der under  the  trust,  and  that  is  a  sufficient  identification  for  the  owner." 

It  was  shown  that  more  than  sufficient  to  pay  appellant  was  turned 
over  in  cash  to  the  assignee,  and  that  was  all  that  was  required.  Cap- 
ital Nat.  Bank  v.  Coldwater  Nat.  Bank,  69  S.  W.  Rep.,  115;  Bank  v. 
Hummell  (Colo.),  23  Pac.  Rep.,  986;  Jones  v.  Kilbreth  (Ohio),  31  N. 
E.  Rep.,  346;  Foster  v.  Rineker  (Wyo.),  35  Pac.  Rep.,  470. 

We  are  of  the  opinion  that  the  funds  were  collected  by  Briscoe  on  the 
draft  as  much  so  as  though  the  money  had  been  paid  into  his  hands,  but 
it  does  not  follow  that  they  were  invested  with  the  trust  character. 
"When  the  funds  are  collected  and  in  the  collecting  bank,  whether  or  not 
those  funds  become  a  general  deposit  in  the  bank  depends  upon  the 
course  of  dealing  between  the  parties,  if  there  has  been  one,  or  if  there 
has  been  no  course  of  dealing,  and  no  express  contract,  except  to  collect, 
has  been  made,  the  funds  after  collection  belong  to  the  bank,  and  the 
relation  of  debtor  and  creditor  exist  between  the  bank  and  its  depositor." 
Zane,  Bank  and  Banking,  sec.  133.  The  text  is  well  supported  by  author- 
ity. Bank  v.  Weems,  69  Texas,  489;  Bank  v.  Armstrong,  148  U.  S.,  50; 
Bank  v.  Hubbell,  117  N.  Y.,  384. 

In  this  case  it  does  not  appear  that  any  proof  was  made  of  the  course 
of  dealing  between  appellant  and  Briscoe,  nor  was  it  shown  what  instruc- 


262  Petebs  Shoe  Co.  v.  Murray,  Assignee. 

tions  were  given  by  appellant  to  Briscoe.  The  transaction  is  one  merely 
of  sending  a  draft  to  a  bank  for  collection  without  any  former  course  of 
dealing,  or  special  instructions  to  take  it  out  of  the  general  rule  which 
would  raise  the  relation  of  debtor  .and  creditor  between  the  bank  and 
drawer  of  the  draft. 

It  is  a  well  established  rule  that  when  a  bank  is  hopelessly  insolvent 
and  that  fact  is  known  by  its  owners  or  oflBcers,  the  acceptance  of  a  draft 
for  collection  is  such  fraud  as  will  entitle  the  owner  of  the  proceeds  to  re- 
claim them.  Railway  v.  Johnston,  133  U.  S.,  566;  Bank  v.  Peters,  123 
N*.  Y.,  272,  125  N.  E.  Rep.,  319;  Zane  on  Banks,  sec.  344;  Craigie  v. 
Hadley,  99  N.  Y.,  131. 

There  is  no  finding  of  fact,  however,  on  the  material  point  as  to  the 
knowledge  of.  Briscoe  of  his  insolvency,  and  this  court  has  nothing  to  jus- 
tify it  in  finding  that  fact.  So  the  issue  of  fraud  upon  the  part  of  Bris- 
coe, raised  by  the  pleading,  is  not  supported  by  the  facts  and  must  neces- 
sarily be  of  no  avail  to  appellant. 

It  follows  that  the  judgment  of  the  County  Court  must  be  aflSrmed. 

Affirmed, 
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City  of  San  Antonio  v.  W.  H.  Potter. 

Decided  January  21,  1903. 

1.— Penonal  Injury— Pleadings. 

Where  the  petition  in  an  action  for  personal  injuries  consisted  of  positive, 
though  alternative,  allegations,  the  court  properly  overruled  special  demurrers 
urged  upon  the  ground  that  its  allegations  were  inconsistent,  vague  and  indef- 
inite. 

8.— Same— Objection  to  Evidence. 

Where  in  a  personal  injury  case  a  physician  was  asked  whether,  from  his 
examination  of  plaintiff,  plaintiff  impressed  him  as  a  temperate  or  intemperate 
man,  and  objection  was  made  on  the  ground  merely  that  the  question  was  not 
a  proper  one,  such  objection  was  correctly  overruled,  as  no  ground  therefor  was 
8tate<L 
8.— Same-^ontributoiy  Negligence— Charge. 

Where  in  an  action  for  personal  injury  the  court  charged  that  plaintiff  was 
bound  to  use  ordinary  care  to  prevent  accident,  and  if  he  failed  in  this,  and  if 
such  failure  contributed  to  his  injury,  he  could  not  recover,  such  charge  did  not 
present  reversible  error  for  failure  to  add  "though  the  jury  should  also  believe 
that  the  defendant  was  negligent." 

4^-Same— Act  of  God-— Washout— City  Bridge. 

Evidende,  in  a  personal  injury  case  against  a  city  for  permitting  an  approach 
to  a  bridge  to  become  defective,  which  showed  that  nearly  two  months  before 
the  accident  a  heavy  rain  had  damaged  the  approach;  that  the  bridge  had  been 
washed  out  several  times;  that  about  the  time  of  the  accident^  and  before,  sev- 
eral bridges  had  been  washed  out;  that  on  the  evening  of  the  accident  a  heavy 
rain  fell  and  washed  out  the  bridge  and  injured  the  approach;  and  that  no  notice 
had  ever  been  given  the  city  of  the  defects  in  the  approach, — ^was  not  sufficient 
to  warrant  submitting  the  issue  as  to  whether  the  condition  of  the  approach  was 
caused  by  the  act  of  God. 
5. — Same — Contributory  Negligence— ^Burden  of  Proof. 

The  defendant  in  an  action  for  personal  injuries  can  not  complain  of  a  charge 
that  the  burden  of  proof  is  on  it  to  show  contributory  negligence,  unless  plain- 
tiff's testimony  has  made  a  prima  facie  case  of  contributory  negligence. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Frank  H,  Wash,  for  appellant. 

Shook  dk  Vanderhoeven  and  James  Routledge,  for  appellee. 

JAMES,  Chief  Justice. — ^W.  H.  Potter  sued  the  city  for  damages 
for  personal  injury  alleged  to  have  been  sustained  by  his  falling  through 
an  aproach  to  a  bridge,  which  had  become  undermined,  and  in  respect  to 
which  the  city  had  been  negligent. 

The  city  answered  by  demurrers,  denial,  and  plea  of  contributory  neg- 
ligence and  assumed  risk,  also  that  the  condition  of  the  approach  was 
due  to  the  act  of  God,  in  this,  that  a  few  days  on  or  before  the  29th  of 
July,  1900,  heavy,  unusual  and  continuous  rains  fell  in  and  around  San 
Antonio,  and  that  on  the  night  of  July  29,  1900,  the  date  plaintiff 
alleges  he  was  injured,  there  was  a  sudden  and  unusual  rainstorm  which 
washed  away  parts  of  the  bridge  and  approaches  thereto;  that  defendant 
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did  not  know  the  bridge  or  its  approaches  were  injured,  and  could  not 
by  the  exercise  of  reasonable  care  have  ascertained  such  fact  in  time  to 
have  repaired  same  prior  to  the  accident.  The  verdict  was  for  plaintiff 
in  the  sum  of  $2000. 

As  conclusions  of  fact  we  find  in  deference  to  the  verdict  that  plaintiff 
received  his  injury  from  the  caving  in  of  a  street  at  and  upon  an  ap- 
proach to  one  of  defendant's  bridges  within  the  city,  and  upon  that  por- 
tion of  tlie  street  and  approach  which  was  in  use  by  the  public  and  ap- 
parently safe;  that  this  unsafe  condition  of  the  place  through  which 
plaintiff  fell  was  due  to  the  negligence  of  defendant;  that  plaintiff  had 
no  knowledge  of  the  unsafeness  of  the  place,  and  was  in  the  exercise  of 
ordinary  care. 

By  the  first  and  second  assignments  the  point  is  made  that  the  court 
erred  in  overruling  special  demurrers  complaining  of  the  petition  that 
its  allegations  were  so  inconsistent,  vague  and  indefinite  as  to  leave  de- 
fendant in  doubt  as  to  what  negligence  it  was  charged  with.  We  over- 
rule this  assignment.  The  petition  consists  of  positive  though  alterna- 
tive allegations.  Floyd  v.  Patterson,  72  Texas,  236 ;  Ewing  v.  Duncan, 
81  Texas,  236.  In  the  case  of  Railway  v.  Clark,  Receiver,  21  Texas 
Civ.  App.,  167,  similar  demurrers  to  a  petition  were  held  properly  over- 
ruled. 

The  third  assignment  is  also  overruled.  The  bill  of  exceptions  dis- 
closes as  follows:  Question  to  a  physician:  "From  the  examination 
that  you  have  made  of  him  (plaintiff)  and  in  the  opportunities  you  had 
of  examining  him  as  to  his  disease,  what  did  he  impress  you  as  being,  a 
temperate  or  intemperate  man?"  Whereupon  counsel  for  defendant 
stated:  "I  object  to  that.  I  don't  think  it  is  a  proper  question.''  The 
court  overruled  the  objection,  and  the  witness  stated:  "Knowing  the 
possibility  of  this  condition  being  brought  on  by  a  constant  or  excessive 
alcoholism,  I  examined  very  carefully  these  manifestations  of  that  dis- 
ease." To  which  ruling  of  the  court  defendant  excepted.  Then  the  bill 
of  exceptions  proceeds  as  follows:  "This  bill  is  given  with  the  qualifi- 
cation that  thereafter  said  witness  was  permitted  to  testify  without  ob- 
jection by  defendant  as  follows:  Witness  stated  that  he  had  examined 
Potter  and  was  then  asked  the  question :  ^In  regard  to  the  excessive  use 
of  tobacco  or  alcohol,  did  you  examine  that  carefully  ?'  'Yes,  sir.'  *Did 
you  find  any  symptoms  ?'    *I  am  free  to  say  that  I  didn't  find  any.' " 

It  is  quite  clear  from  the  recitals  of  this  bill  that  defendant  has  not 
saved  any  point.  The  objection  made  did  not  present  the  ground,  if  any, 
upon  which  it  was  intended  to  be  based,  and  was  not  entitled  to  consid- 
eration as  an  objection.  And  on  that  occasion  there  was  no  answer 
evoked  of  which  it  could  complain.  Afterwards,  and  presumably  at  a 
.later  stage  of  the  examination,  the  question  was  renewed  and  allowed  to 
be  answered  without  objection. 

The  fourth  assignment  is  not  well  taken.  Mrs.  Spruce  was  asked  the 
question :  "What  was  the  condition  of  the  bridge ;  was  it  in  good  or  bad 
condition  ?"    To  which  she  answered,  "I  should  say  the  bridge  was  in  a 


City  of  San  Antonio  v.  Potteb.  265 

bad  condition/*  The  objection  made  to  the  question  was  that  plaintiff 
had  alleged  that  he  fell  through  an  approach  to  the  bridge  and  not 
through  the  bridge,  and  because  the  question  should  be  confined  to  the 
condition  of  the  spot  or  place  where  plaintiff  actually  fell. 

The  particular  point  we  need  not  decide.  We  may  assume  that  the 
evidence  was  improper,  yet  a  number  of  other  witnesses  were  allowed 
to  give  substantially  the  same  testimony  without  objection.  Under 
such  circumstances  the  judgment  will  not  be  disturbed.  Eailway  v. 
John,  9  Texas  Civ.  App.,  342,  29  S.  W.  Rep.,  558;  Railway  v.  Kindred, 
67  Texas,  491. 

The  fifth  insists  that  the  following  requested  charge  should  have  been 
given:  "Persons  traveling  upon  the  streets  and  bridges  must  use  due 
care  to  avoid  accidents,  and  if  you  believe  from  the  evidence  that  the 
plaintiff  failed  to  use  that  care  imder  all  the  circumstances  in  evidence 
which  a  person  of  ordinary  prudence  would  have  used  under  such  cir- 
cumstances, and  that  such  want  of  care  on  his  part  contributed  to  cause 
the  alleged  injury,  you  should  find  for  the  defendant,  though  you  should 
also  believe  that  the  deiendant  was  negligent." 

The  court  in  the  first  paragraph  charged  in  substance  that  if  the  in- 
jury was  proximately  caused  by  defendant's  negligence,  etc.,  and  the  jury 
further  found  that  plaintiff  did  not  know  of  the  unsafe  condition  of  the 
approach,  if  unsafe,  and  that  plaintiff  was  not  guilty  of  contributory  neg- 
ligence which  caused  or  contributed  tp  his  injury,  to  find  for  plaintiff. 
After  this  followed  a  proper  charge  on  assumed  risk,  and  the  jury  were 
told  that  plaintiff  could  not  recover  if  he  assumed  the  risk.  Then  the 
court  charged :  "You  are  further  charged  that  persons  using  the  streets 
of  said  city  are  bound  to  use  ordinary  care  to  prevent  accidents  and  in- 
jury to  themselves,  and  if  you  find  that  plaintiff  failed  to  use  such  care 
and  that  such  failure,  if  any,  either  caused  or  contributed  to  his  injury, 
if  any,  then  plaintiff  can  not  recover.^' 

It  will  be  seen  that  there  is  nothing  in  the  requested  charge  but  what 
was  given,  except  the  concluding  words,  "though  you  should  also  believe 
that  the  defendant  was  negligent*^'  We  can  not  believe  that  the  failure 
of  the  court  to  add  those  words  to  its  charge  on  contributory  negligence 
should  entitle  defendant  to  a  reversal  of  the  judgment.  In  view  of  what 
the  court  did  charge  these  words  would  amount  to  a  repetition  or  empha- 
sis. The  court  told  the  jury  to  find  for  plaintiff,  if  defendant  was  negli- 
gent, unless  he  was  negligent  himself,  and  again  not  to  find  for  plaintiff 
if  he  himself  was  guilty  of  contributory  negligence.  It  seems  to  us  that 
no  jury  of  ordinary  intelligence  would  fail  to  comprehend  the  effect  and 
meaning  of  these  instructions,  or  that  the  omitted  language  was  neces- 
sary to  enable  them  to  properly  understand  them. 

The  sixth  assignment- complains  of  the  refusal  of  the  charge:  "You 
are  hereby  charged  that,  although  you  may  believe  from  the  evidence 
that  the  approach  to  the  said  bridge  was  in  a  defective  condition,  and 
that  plaintiff  was  injured  by  reason  of  such  defective  condition,  still,  if 
you  believe  that  such  defective  condition  was  caused  by  an  act  of  God,  by 
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which  is  meant  in  this  case  heavy  and  unusual  rains  such  as  could  not 
have  been  foreseen  by  the  defendant  by  the  exercise  of  ordinary  care, 
then  you  must  render  a  verdict  for  the  defendant." 

We  think  the  charge  was  properly  refused  because  the  testimony  did 
not  warrant  submitting  the  issue.  We  have  not  read  all  the  testimony, 
some  seventy-two  pages  of  typewritten  matter,  but  shall  quote  the  state- 
ment in  appellant's  brief,  which  presumably  presents  in  the  strongest 
light  all  the  evidence  which  could  be  found  to  support  the  claim  that 
such  issue  was  raised: 

"The  last  time  I  was  over  that  bridge  before  I  was  hurt  was  the  night 
before.  Saturday  night,  going  from  my  shop,  I  crossed  that  bridge;  got 
off  the  car  and  crossed  that  bridge  going  home.  When  I  went  over  the 
bridge  that  night  it  appeared  safe.  I  had  not  been  across  the  bridge  in 
daytime  for  three  or  four  days.  When  I  crossed  over  it  in  the  daytime  I 
judged  it  to  be  safe  previous  to  the  accident.  (Testimony  of  William 
Potter,  Trans.,  pp.  32,  33.)  On  the  night  when  this  accident  occurred 
I  was  at  home.  My  little  daughter  had  gone  to  her  nucleus  on  Pierce 
Avenue  right  after  dinner  and  was  to  be  back  thai  afternoon  late.  There 
came  up  a  rain,  it  got  pretty  cloudy,  we  had  quite  a  shower  of  rain.  (Tes- 
timony of  William  Potter,  Trans.,  p.  32.)"  That  night  it  was  lightning, 
a  constant  flash  of  lightning;  I  could  see  glimpses  of  the  road  as  I 
walked  along  and  that^s  how  I  kept  in  the  road.  (Testimony  of  William 
Potter,  botton  p.  33  and  top  p.  3^.)  Prior  to  July  29,  1900,  there  had 
been  a  rain  of  consequence  in  May,  about  7th  or  8th.  There  had  been 
no  rain  of  any  consequence  between  May  7th  or  8th  and  July  29th.  It 
was  right  after  that  rain  in  May  that  I  first  noticed  the  bridge  had  caved 
in  on  the  south  side  of  the  west  end.  It  was  after  that  rain  that  it 
showed  the  hole  there  where  it  had  caved  in.  That  was  a  pretty  heavy 
rain.  The  water  came  down  off  the  heights  with  a  tremendous  force, 
and  it  washed  those  holes  there  caved  in  at  the  bridge.  There  have  been 
heavier  rains  since  that  I  have  seen  it  rain  harder  out  there  than  it  did 
at  that  time."  (Testimony  of  William  Potter,  Trans.,  bottom  p.  34  and 
top  p.  35.) 

"I  remember  a  rainfall  early  in  May  that  washed  that  bridge  terribly. 
(Testimony  of  S.  K.  Wilson,  Trans.,  p.  57.)  Along  the  main  portion  of 
the  road  where  it  ran  between  those  two  washes  the  road  looked  aU  right, 
appeared  to  be  sound  and  safe.  (Cross-examination  of  S.  R.  Wilson, 
Trans.,  p.  58.)  I  suppose  it  was  something  like  three  miles  out  there 
from  the  center  of  the  city."  (Becross-examination  of  S.  R.  Wilson, 
Trans.,  p.  59.) 

"About  the  29th  of  July,  1900,  and  before,  we  had  very  rainy,  muddy 
weather;  several  bridges  were  washed  out  The  bridge  on  South  Flores 
street  was  washed  out  three  times  during  the  first  part  of  1900.  There 
was  also  one  over  San  Pedro  Creek  and  one  over  Tampico  street  washed 
out  Prior  to  the  29th  day  of  July,  1900, 1  never  received  any  notice  in 
regard  to  this  bridge  being  defective."  (Testimony  of  B.  G.  Scott, 
Trans.,  p.  67.) 
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'There  was  a  heavy  rain  the  night  he  got  hurt  that  washed  out  the 
bridge.  (Testimony  of  J.  W.  Mathis,  witness  for  plaintiff  on  redirect 
examination,  Trans.,  p.  94.)" 

Defendants  plea  alleged  "that  a  few  days  on  or  before  the  29tli  of 
July,  1900,  heavy,  unusual  and  continuous  rains  fell  in  and  around  the 
city  of  San  Antonio,  and  that  on  the  night  of  July  29,  1900,  the  date 
plaintiff  alleges  he  was  injured,  there  was  a  sudden  and  unusual  rain- 
storm which  washed  away  parts  of  said  bridge  and  the  approaches  there- 
to, as  well  as  most  all  of  the  smaller  bridges  in  and  around  the  city  of 
San  Antonio."  It  has  been  held  by  the  Court  of  Civil  Appeals  for  the 
Third  District  that  these  allegations  are  insuflScient  to  constitute  a  de- 
fense. Railway  v.  Davidson,  25  Texas  Civ.  App.,  134,  60  S.  W.  Rep., 
278.  But  whether  this  ruling  be  correct  or  not,  the  testimony  here  relied 
on  to  support  such  defense  is  insufficient.  It  showed  that  such  floods  had 
been  frequent.  The  strongest  testimony  cited  by  appellant  in  the  above 
statement  is  that  of  the  witness  Mathis.  His  testimony  is  quoted  only 
in  part.  He  testified  that  the  bridge  had  been  washed  out  several  times. 
Railway  v.  Pomeroy,  67  Texas,  498;  Railway  v.  Hadnot,  67  Texas,  506; 
Railway  v.  Johnson,  72  Texas,  102. 

The  seventh  assignment  complains  of  the  instruction  that  the  burden 
was  on  defendant  to  show  that  plaintiff  was  guilty  of  contributory  negli- 
gence. It  is  claimed  that  the  rule  stated  in  Railway  v.  Hill,  29  Texas 
Civ.  App.,  12,*  69  S.  W.  Rep.,  140,  applies.  The  testimony  introduced 
by  plaintiff  does  not,  in  our  opinion,  make  a  prima  facie  case  of  negli- 
gence on  his  part;  and  it  would  have  been  improper  upon  such  testimony 
to  instruct  the  jury  to  find  against  plaintiff.  In  fact  there  is  some  doubt 
in  our  minds  as  to  the  entire  evidence  being  such  as  to  require  that  issue 
of  contributory  negligence  to  be  submitted.  There  was  no  error  in  giv- 
ing the  charge,  so  far  as  appellant  is  concerned. 

The  judgment  is  affirmed. 

Aijirmed. 

Writ  of  error  refused. 
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P.  W.  EiGGs  V.  W.  Gray  et  al. 

Decided  January  21,  1903. 

l.-.jtiri8diction— Amount  in  Controversy— Pleading. 

Where  the  amount  of  damages  for  which  defendant  to  a  distraint  for  rent 
sought  judgment  by  cross-action  was  limited  to  an  aggregate  of  less  than  one 
thousand  dollars,  his  claim  was  within  the  jurisdiction  of  the  county  court, 
though  the  statement  of  the  items  claimed  might  be  construed  as  alleging  dif- 
ferent items  which,  added,  would  make  more  than  that  sum. 

2.— Distress  Warrant— Removal  of  Property. 

Where  a  distress  warrant  was  procured  upon  affidavit  that  defendant  was 
about  to  remove  his  property  from  the  rented  premises,  and  the  tenant,  between 
the  making  of  the  affidavit  and  the  service  of  the  writ,  without  consent  of  the 
landlord,  carried  away  and  sold  a  bale  of  cotton  raised  on  the  premises,  devoting 
the  proceeds  to  paying  his  cotton  pickers  and  to  his  personal  benefit,  the  warrant 
could  not  be  held  to  have  been  wrongfully  issued  and  levied,  nor  that  question 
submitted  to  the  jury. 

8. — ^Damages — ^Evidence. 

Damages  for  depriving  a  tenant  of  the  use  of  water  or  of  the  use  of  a  build- 
ing, to  which  he  claimed  a  right  under  his  lease,  and  which  the  landlord  had  de- 
nied him,  could  not  be  left  to  the  jury  in  the  absence  of  evidence  as  to  the  value 
of  their  use. 

4.— Landlord  and  Tenant— Repairs. 

The  landlord  is  not  liable  to  the  tenant  for  the  cost  of  repairs  upon  a  build- 
ing for  his  subtenant  in  the  absence  of  an  agreement  to  compensate  him  therefor, 
though  made  necessary  by  the  landlord's  breach  of  contract  to  permit  his  sub- 
tenant to  occupy  another  building  than  the  one  repaired. 

5.— Landlord  and  Tenant — ^Distress— Satisfaction. 

The  seizure  under  a  distress  warrant  of  a  tenant's  personal  property  operates 
as  a  satisfaction  of  the  landlord's  claim  to  the  extent  of  the  value  of  the  prop- 
erty so  seized. 

6. — Same. 

The  landlord  is  liable  for  property  seized  under  a  distress  warrant,  though 
converted  by  others,  if  it  was  done  with  his  consent. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

Sleeper  &  Kendall,  for  appellant. 

J.  B,  Scarborough  and  J.  F.  Kimball,  for  appellees. 

FISHEE,  Chief  Justice. — ^We  can  not  agree  with  appellant  in  his 
construction  of  the  averments  of  appellees'  cross-answer,  as  contended 
for  in  his  first  assignment  of  error.  The  amount  sued  for  in  the  answer 
is  less  than  $1000,  and  therefore  within  the  jurisdiction  of  the  county 
court. 

In  disposing  of  this  appeal  it  is  unnecessary  for  us  to  discuss  each  of 
the  assignments  of  errors,  for  in  reversing  we  will  so  indicate  our  views 
that  upon  another  trial  the  questions  presented  will  not  be  likely  to 
again  arise. 
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As  one  of  the  grounds  for  the  distress  warrant,  the  affidavit  states 
that  the  defendant  Gray  is  about  to  remove  his  property  from  the  rented 
premises.  This  is  one  of  the  grounds  upon  which  the  statute  authorizes 
the  issuance  of  the  warrant.  The  facts  beyond  dispute,  which  are  clearly 
established  by  the  appellees^  own  testimony,  establish  a  breach  of  this 
provision  of  the  law. 

We  agree  with  the  trial  court  that  carrying  cotton  to  the  gin  for  the 
purpose  of  being  baled  and  then  returning  it  to  the  premises,  thereby 
subjecting  it  to  the  control  of  the  landlord,  and  the  mere  use  by  the 
tenant  of  a  reasonable  amount  of  feed  produced  upon  the  premises  for 
the  purpose  of  feeding  the  stock  used  in  producing  the  crop,  would  not 
be  such  a  removal  or  appropriation  of  the  products  produced  upon  the 
rented  premises  as  would  justify  the  issuance  and  levy  of  a  distress  war- 
rant. But  the  removal  of  cotton  and  the  sale  of  the  same,  the  proceeds 
of  which  was  appropriated  and  used  by  the  tenant,  in  part  for  his  indi- 
vidual purposes  and  in  part  for  paying  off  hands  who  assisted  in  picking 
the  cotton,  and  such  appropriation  being  without  the  consent  of  the 
landlord,  would  be  a  wrongful  and  unauthorized  removal  within  the 
meaning  of  the  law.  At  the  time  that  the  affidavit  for  the  distress  war- 
rant was  made,  the  appellee  Gray  had  not  removed  any  of  the  cotton 
from  the  rented  premises,  but  on  the  day  following,  and  before  the  levy 
of  the  distress  warrant,  he  did  remove  one  bale  of  cotton  from  the  prem- 
ises, conveyed  it  to  market  and  there  sold  it,  the  proceeds  of  which  were 
in  part  applied  to  the  payment  of  cotton  pickers,  and  in  part  appropri- 
ated and  used  by  Gray  for  his  individual  purposes  and  uses.  This  fact 
is  admitted  by  Gray  in  his  testimony.  And  this  evidence  clearly  estab- 
lishes the  fact  that  at  the  time  that  the  affidavit  was  sued  out  he  was 
about  to  remove  his  property  from  the  rented  premises,  and  that  at  the 
time  of  the  levy  of  the  distress  warrant  he  had  in  fact  so  removed  it  and 
appropriated  it.  In  our  opinion,  this  fact  clearly  authorized  the  issu- 
ance and  levy  of  the  distress  warrant,  and  it  removed  from  the  cause  all 
elements  of  a  wrongful  and  malicious  suing  out  and  levy  of  the  warrant. 
Therefore,  upon  another  trial,  the  court  should  not  submit  to  the  jury 
any  question  as  to  whether  the  distress  warrant  was  wrongfully  or  ma- 
liciously issued  and  levied. 

But  we  think  the  facts  pleaded  and  stated  in  appellees'  cross-action 
or  plea  in  reconvention  leave  in  the  case  the  issues  as  to  whether  or  not 
he  had  sustained  any  damages  by  reason  of  the  breach  of  the  rental  con- 
tract with  appellant,  and  as  to  whether  or  not  the  appellant  was  guilty 
of  conversion  of  the  com  to  the  value  claimed  in  his  answer,  and  whether 
the  appellee  Gray  should  be  entitled  to  a  credit  upon  the  judgment  ob- 
tained by  appellant  to  the  extent  of  the  value  of  the  com  after  it  was 
seized  by  the  officer  in  executing  the  distress  warrant.  We  will  indicate 
our  views  as  to  these  several  items,  so  that  they  may  be  properly  dis- 
posed of  by  the  trial  court  upon  another  trial. 
.  The  evidence  found  in  the  record  does  not  justify  a  judgment  for  any 
sum  in  Gray's  favor  for  the  loss  of  the  use  of  the  water  and  improvemente 
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situated  upon  the  premises,  which  he  claims  he  was  entitled  to  under  the 
contract  with  appellant.  While  it  is  true  that  there  is  evidence  tending 
to  show  that  he  was  deprived  of  the  use  of  the  water,  there  is  no  evidence 
in  the  record  showing  the  amount  of  damages,  if  any,  he  sustained  by 
reason  of  the  breach  of  contract  in  this  respect.  The  trial  court  and 
the  jury  could  not  know  as  a  matter  of  common  knowledge  what  this 
water  was  worth,  or  what  amount  of  damages  the  defendant  has  sus- 
tained by  being  deprived  of  its  use. 

The  defendant's  answer  also  contains  this  averment:  ^That  defend* 
ant  rented  from  plaintiff  one  certain  house  for  a  tenant  to  live  in ;  that 
after  going  upon  the  rented  premises  and  taking  possession  thereof,  the 
plaintiff  refused  to  permit  the  defendant's  tenant  to  occupy  said  house, 
and  defendant  was  forced  to  buy  material  and  provide  another  place  for 
said  tenant,  at  a  cost  of  $25,  to  defendant's  damage  in  that  sum." 

There  is  some  evidence  upon  this  point,  but  it  is  not  sufficient  to 
authorize  the  defendant  to  recover.  If  the  evidence  would  warrant  the 
conclusion  that  the  appellant  was  to  furnish  Gray  with  a  tenant  house, 
there  is  no  evidence  showing  the  amount  of  damages,  if  any,  he  sustained 
by  reason  of  the  breach  of  the  contract  in  this  respect,  if  there  was  such 
a  contract.  The  value  of  the  repairs  made  by  Gray  upon  the  house 
occupied  by  permission  of  the  appellant  can  not  be  recovered,  for  there 
is  no  evidence  in  the  record  indicating  a  promise,  either  express  or  im- 
plied, upon  the  part  of  appellant  that  he  would  reimburse  Gray  for  the 
amount  expended  in  repairing  the  house.  In  the  absence  of  such  an 
agreement,  the  landlord  would  not  be  responsible  for  the  amount  ex- 
pended by  the  tenant  in  repairing  the  premises. 

The  answer  of  the  defendant  Gray  contains  an  allegation  to  the  effect 
that  the  appeUant  converted  200  bushels  of  com  that  Gray  was  entitled 
to,  of  the  value  of  $175.  There  is  evidence  tending  to  show  that  the 
corn  was  seized  by  the  oflScer  in  executing  the  distress  warrant,  and  was 
delivered  to  the  appellant,  and  which  was  used  and  consumed  by  him 
and  other  parties.  If  this  is  true,  there  are  two  grounds  upon  which 
appellee  Gray  would  be  entitled  to  recover  the  value  of  the  com  in 
question : 

If  the  fact  should  be  established  that  the  oflRcer  by  virtue  of  the  dis- 
tress warrant,  actually  levied  upon  and  seized  the  com  belonging  to  ap- 
pellee Gray,  the  appellant  would  be  responsible  for*  its  value,  whether  he 
did  or  did  not  use  or  appropriate  any  part  of  the  com  after  its  seizure. 
This  upon  the  ground  that  a  levy  and  seizure  of  personal  property  by  the 
officer  by  virtue  of  the  writ,  operates  as  a  satisfaction  of  the  plaintiff's 
demand  to  the  extent  of  ^the  value  of  the  property  actually  seized  by  the 
officer.  This  question  is  fully  discussed  in  the  case  of  Taylor  v.  Pelder, 
6  Texas  Civ.  App.,  417. 

Independent  of  the  view  mentioned,  the  plaintiff  would  also  be  re- 
sponsible if  he  was  a  party  to  the  appropriation  and  conversion  of  the 
com  aft^r  appellee  Gray  was  deprived  of  the  possession  of  the  same. 
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There  is  an  averment  in  the  answer  raising  this  issue,  and  there  is  some 
evidence  which  tends  to  support  it. 

The  appellant  is  correct  in  the  point  urged  in  the  fourteenth  and 
fifteenth  assignments  of  error.  Having  held  that  the  distress  warrant 
was  not  wrongfully  sued  out,  the  appellant  will  be  entitled  to  judgment 
for  costs. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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International  &  Great  Northern  Railway  Company  v. 
.    Ira  C.  Ives. 

Decided  January  21«  1903. 

1.— Railroads— Blowing  Whistle  at  Crossing-— Charge. 

A  charge  that  defendant  was  guilty  of  negligence  if  its  emplpyes  in  charge 
of  the  train  that  struck  plaintiff  at  a  public  road  crossing  failed  to  blow  the 
whistle  at  eighty  rods  from  the  crossing,  was  error,  since  the  statute  requires 
only  that  it  shall  be  blown  at  the  distance  of  at  least  eighty  rods  from  the  cross- 
ing.   Revised  Statutes,  article  4507.  i 

2. — Same — Contributory  Negligence — ^Pleading — Charge. 

Where  defendant's  pleadings  did  not  charge  plaintiff  with  contributory  neg- 
ligence in  failing  to  stop  before  attempting  to  cross  the  track,  it  was  not  error 
to  refuse  a  requested  charge  instructing  that  if  plaintiff,  in  approaching  the 
crossing,  failed  to  stop  or  look  or  listen,  and  because  of  such  failure  was  injiured, 
he  could  not  recover. 

8. — Negligence — ^Evidence — Other  Acts. 

When  the  question  is  whether  or  not  a  person  has  been  negligent  in  doing 
or  failing  to  do  a  particular  act,  evidence  is  not  admissible  to  show  that  he  had 
been  guilty  of  a  similar  act  of  negligence,  or  even  habitually  negligent  upon 
similar  occasions. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
F.  G.  Morris. 

S.  B.  Fisher  and  N.  A,  Stedman,  for  appellant. 

Z.  T.  Fulmore  and  Hogg,  Robertson  &  Hogg,  for  appellee. 

STREETMAN,  Associate  Justice. — Appellee  recovered  a  judgment 
in  this  case  for  injuries  received  by  him  at  a  public  road  crossing  on  ap- 
pellant's railroad.  The  court  submitted  the  duty  of  appellant  to  give 
signals  in  aproaching  the  crossing  as  follows : 

"The  law  imposes  on  railroad  companies  the  duty  of  blowing  a  steam 
whistle  and  ringing  a  bell  on  its  engine  at  eighty  rods  before  crossing  a 
public  road,  and  the  continuous  ringing  of  such  bell  thereafter  until 
such  crossing  has  been  made,  and  a  failure  to  observe  either  of  these 
requirements  would  be  negligence. 

"If  the  jury  believe  from  the  evidence  that  the  defendants  agents  or 
employes  in  charge  of  the  engine  which  was  pulling  the  train  that  struck 
plaintiff's  team  and  wagon  failed  to  blow  a  steam  whistle  at  eighty  rods 
from  the  crossing  of  the  public  road  where  plaintiff  was  struck,  or  that 
defendant  failed  to  ring  a  bell  on  said  engine  eighty  rods  from  said 
crossing  or  failed  to  continue  the  ringing  of  such  bell  during  the  pas- 
sage of  said  distance  and  until  said  crossing  was  made,  then  they  will 
find  that  defendant  was  guilty  of  negligence. 

"If  the  jury  do  not  find  from  the  evidence  that  defendant's  agents  and 
servants  failed  either  to  blow  said  whistle  at  eighty  rods  from  said  cross- 
ing, or  that  defendant  failed  to  ring  a  bell  on  its  engine  at  eighty  rods 
from  said  crossing,  or  that  it  failed  to  continue  the  ringing  of  said  bell 
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from  eighty  rods  from  said  crossing  trntil  said  crossing  was  passed  by 
its  said  engine,  the  jury  will  return  a  verdict  for  the  defendant." 

Appellant  complains  that  its  duty  with  reference  to  giving  signals 
was  not  correctly  stated  in  these  charges. 

Revised  Statutes,  article  4507,  provides:  "A  bell  of  at  least  thirty 
pounds  weight  and  a  steam  whistle  shall  be  placed  on  each  locomotive 
engine,  and  the  whistle  shall  be  blown  and  the  bell  rung  at  the  distance 
of  at  least  eighty  rods  from  the  place  where  the  railroad  shall  cross  any 
public  road  or  street,  and  such  bell  shall  be  kept  ringing  until  it  shall 
have  crossed  such  public  road  or  stopped." 

The  meaning  of  this  provision,  as  stated  by  our  Supreme  Court,  is, 
"that  in  order  to  comply  with  the  statute,  the  whistle  must  be  blown  at 
some  point  sufficiently  near  the  crossing  to  be  reasonably  calculated  to 
give  warning  to  persons  about  to  use  the  same,  such  point  not  to  be 
nearer  to  such  crossing  than  eighty  rods."  Houston  &  T.  C.  Eailway 
Co.  V.  O'Neal,  91  Texas,  671.  In  that  case,  the  court  charged  that  the 
whistle  must  be  blown  within  eighty  rods  of  the  crossing,  and  the  charge 
was  held  to  be  erroneous. 

In  this  case,  the  court  repeatedly  tells  the  jury  that  the  whistle  must 
be  blown  "ai  eighty  rods"  from  the  crossing.  The  jury  might  properly 
have  understood  from  this  charge  that  it  would  be  negligence,  as  a  mat- 
ter of  law,  if  the  whistle  was  not  blown  exactly  at  the  distance  of  eighty 
rods  from  the  crossing.  They  might  have  believed  that  it  was  blown 
sufficiently  near  the  crossing  to  give  warning  to  persons  about  to  use. the 
crossing,  but  if  the  distance  was  even  slightly  greater  than  eighty  rods, 
it  would  nevertheless  be  negligence  under  this  charge. 

The  charge  was  error,  and  in  this  case  there  can  be  no  question  but 
that  it  was  calculated  to  injure  appellant.  This  was  the  only  ground  of 
negligence  submitted  to  the  jury,  and  the  evidence  was  sharply  conflict- 
ing as  to  whether  proper  signals  were  .given  or  not.  It  was  therefore  of 
utmost  importance  that  this  issue  should  have  been  properly  submitted 
to  the  jury. 

Appellant  complains  of  the  refusal  to  give  the  following  special 
charge :  *lf  from  the  evidence  you  believe  that  Ira  C.  Ives,  in  approach- 
ing or  in  driving  upon  the  crossing  at  which  he  alleges  he  was  injured, 
failed  to  stop  or  look  or  listen  for  the  approach  of  the  train  along  the 
track  to  the  crossing,  and  you  further  believe  that  if  he  had  stopped  or 
looked  or  listened,  he  could  and  would  have  discovered  said  approaching 
train  in  time  to  avoid  contact  therewith  and  injury  therefrom;  and  you 
further  believe  that  such  failure,  if  any,  to  stop  or  look  or  listen  was 
negligence  on  his  part,  and  that  such  negligence  contributed  directly  and 
proximately  to  his  injury,  you  will  return  a  verdict  for  the  defendant." 

The  charge  of  the  court  correctly  instructed  the  jury  with  reference 

to  the  failure  of  the  plaintiff  to  look  for  an  approaching  train,  but  gave 

no  charge  with  reference  to  his  failure  to  stop  or  to  listen.    Plaintiff  is 

expressly  charged  with  failure  to  use  his  senses  of  sight  and  hearing; 
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but  it  is  questionable  whether  the  pleadings  of  defendant  present  the 
issue  of  contributory  negligence  based  upon  his  failure  to  stop.  For 
this  reason  it  was,  perhaps,  not  error  to  refuse  the  charge  requested.  We 
think  if  the  pleadings  had  expressly  charged  appellee  with  contributory 
negligence  in  failing  to  stop,  the  charge  was  proper  and  should  have 
been  given. 

Appellant  offered  to  prove  by  a  number  of  witnesses  that  on  former 
occasions  appellee  had  gone  to  sleep  in  his  wagon  and  permitted  his 
team  to  go  on  over  thi^  crossing  while  he  was  asleep.  The  sixth  assign- 
ment of  error  complains  of  the  exclusion  of  this  evidence.  It  was  not 
error  to  exclude  it.  When  the  question  is  whether  or  not  a  person  has 
been  negligent  in  doing  or  failing  to  do  a  particular  act,  evidence  is  not 
admissible  to  show  that  he  had  been  guilty  of  a  similar  act  of  negligence, 
or  even  habitually  negligent  upon  a  similar  occasion.  Missouri,  K.  &  T. 
Railway  Co.  v.  Johnson,  92  Texas,  380. 

We  have  considered  the  other  assignments  of  appellant^  and  find  no 
error,  except  as  stated. 

Appellee  has  filed  a  cross-assignment  of  error  to  the  refusal  of  the 
court  to  permit  the  plaintiff  to  be  recalled  and  testify  that  as  he  ap- 
proached the  railroad  crossing  at  the  time  of  his  injury,  when  he  had 
gotten  out  of  the  woods  which  cut  off  his  view  to  the  south,  he  glanced 
down  the  track  to  the  south  and  took  a  general  survey  of  the  situation 
and  saw  no  train  approaching,  and  then  from  that  time  on  in  traveling 
to  the  point  where  he  was  injured,  his  attention  was  directed  to  the 
north,  as  he  understood  the  danger  to  be  from  a  train  approaching  from 
the  north. 

The  court  qualifies  the  bill  of  exception  by  stating  "that  the  plaintiff 
had  had  the  question  as  to  whether  he  looked  south  pressed  on  him  and. 
repeated  a  great  number  of  times,  so  that  it  was  wholly  improbable  that 
any  mistake  or  inadvertence  occurred,  but  it  appeared  to  the  court  that 
after  the  plaintiff  heard  the  legal  effect  of  his  evidence  discussed,  he 
was  wiling  to  return  to  the  stand  and  change  his  testimony  to  suit  the 
issue,  which  the  court  thought  it  improper  to  allow." 

Permitting  a  witness  to  be  recalled  is  a  matter  resting  largely  in  the 
discretion  of  the  trial  court,  and  we  do  not  deem  it  necessary  to  deter- 
mine whether  the  discretion  was  properly  exercised  in  this  instance.  The 
evidence  offered  was  admissible,  and  it  is  not  likely  that  upon  another 
trial  any  question  will  arise  as  to  the  manner  of  its  introduction. 

Because  of  the  error  mentioned  in  the  charge  of  the  court,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Western  Union  Telegraph  Company  v.  W.  L.  Snow. 

Decided  January  21,  1903. 

1. — ^Telesram — Delay — Contract — ^Time  of  the  Essence — Damages. 

Correspondence  by  mail  and  telegram  held  to  show  a  contract  in  which 
prompt  acceptance  was  necessary  to  a  completed  sale;  and  a  message,  "Offer  on 
cattle  accepted.  Come  on  quick.  Letter  delayed,"  sufficiently  informed  the  tele- 
graph company,  or  put  it  on  inquiry,  to  make  it  liable  for  loss  of  profits  of  the 
purchase  through  its  negligent  delay  in  delivery. 

2. — ^Telegram — Delay  in  Delivery. 

A  finding  of  negligence  in  delaying  delivery  of  a  telegram  and  the  loss  of  a 
contract  as  a  proximate  result,  held  warranted  by  the  facts  shown  by  the  find- 
ings and  supported  by  evidence. 

8. — ^Telegraph — Contributory  Negligence. 

A  finding  that  the  addressee  of  a  telegram  was  not  guilty  of  negligence  in 
failing  to  send  a  message  before  starting  to  accept  the  delivery  of  cattle  offered 
him  by  wire,  was  supported,  where  he  did  not  discover,  till  reaching  his  destina- 
tion, when  he  found  the  cattle  sold  to  another,  that  the  message  received  by 
him  was  so  delayed  in  delivery  as  to  call  for  such  action  on  his  part. 

Appeal  from  the  County  Court  of  Coryell.  Tried  below  before  Hon. 
R.  E.  West. 

George  H.  Fearons  and  Clark  &  Bolinger,  for  appellant. 

S.  B.  Hawldns  and  Owens  Miller,  for  appellee. 

FISHER,  Chief  Justice. — ^Appellee  instituted  this  suit  against  ap- 
pellant for  damages  resulting  to  him  by  reason  of  appellant^s  failure 
to  transmit  and  deliver  to  him  in  due  time  a  telegraphic  message  from 
one  C.  P.  Cooper,  and  alleges  that  in  February  and  March,  1899,  he  was 
negotiating  with  C.  P.  Cooper,  by  correspondence,  for  the  purchase  of 
200  head  of  cattle  owned  by  said  Cooper,  and  located  near  Ruston,  La. 

That  he  on  the day  of  March,  1899,  offered  said  Cooper  by  letter 

$6.50  per  head  for  said  cattle,  and  that  Cooper  immediately  notified 
appellee  of  his  acceptance  of  said  offer,  but  on  account  of  illness  in  his 
family  appellee  was  prevented  from  going  to  receive  said  cattle.  That 
afterwards,  on  the  17th  of  March,  he  wrote  another  letter  to  said  Cooper 
in  regard  to  the  purchase  of  said  cattle,  in  words,  to  wit :  "I  can  come 
now  if  you  have  not  disposed  of  the  cattle.  If  I  can  get  them,  wire  me 
at  my  expense  and  I  will  start  or  send  a  man  at  once."  That  by  this 
letter  appellee  meant  to  and  did  renew  his  offer  of  $6.50  per  head  for 
said  cattle,  and  the  said  Cooper  so  understood,  and  in  reply  to  said  letter 
and  as  an  acceptance  of  appellee's  said  offer  did,  on  the  22d  day  of 
March,  1899,  deliver  a  telegraphic  message  to  appellant's  agent  at  Rus- 
ton, La.,  addressed  to  appellee  at  De  Leon,  Texas,  in  words,  to  wit :  "W. 
L,  Snow,  De  Leon,  Texas:  Offer  on  cattle  accepted.  Come  on  quick. 
I^etter  was  delayed.  (Signed)  C.  P.  Cooper."  That  by  said  message 
Cooper  meant  to  and  did  accept  said  offer  of  $6.50  per  head  for  said 
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cattle  on  condition  that  appellee  would  come  to  Ruston,  La.,  at  once  and 
receive  them.  That  appellants  undertook  and  agreed  to  transmit  said 
message  to  De  Leon,  Texas,  and  deliver  same  to  appellee  without  delay, 
and  that  said  message  was  transmitted  and  received  iat  appellant^s  office 
in  De  Leon  at  2  o'clock  p.  m.  on  the  22d  day  of  March,  1899.  That  on 
said  22d  day  of  March,  1899,  appellee  was  in  the  town  of  De  Leon  from 
1  o'clock  p.  m.  to  6  o'clock  p.  m.,  and  within  200  yards  of  appellant's 
office  during  all  this  time.  That  he  was  well  known  to  the  principal 
business  men  of  said  town  and  to  appellant's  agents  at  said  office.  That 
he  had  received  former  messages  at  said  office,  and  that  he  inquired  in 
person  at  said  office  on  the  19th,  20th  and  21st  days  of  March,  1899,  for 
messages,  and  that  he  sent  other  persons  to  defendant's  said  office  on 
the  23d  and  24th  days  of  March,  1899,  for  said  message,  and  was  in- 
formed each  time  by  appellant's  agents  that  they  had  no  message  for 
him.  That  he  made  inquiry  at  the  postoffice  in  De  Leon  on  the  22d, 
23d  and  24th  days  of  March,  1899,  for  mail  and  received  no  notice  of 
said  message.  That  with  all  these  opportimities,  the  appellant  withheld 
and  failed  to  deliver  said  message  to  him  until  the  25th  day  of  March, 
1899.  That  on  receipt  of  said  message,  appellant  started  and  traveled 
to  Ruston,  La.,  with  all  possible  haste  and  applied  to  said  Cooper  for 
said  cattle  at  his  said  offer  of  $6.50  per  head,  and  learned  from  Cooper 
that  on  account  of  appellee's  delay  in  coming  to  receive  the  cattle,  he. 
Cooper,  had  concluded  that  he  was  not  coming  to  receive  them,  and  he. 
Cooper,  sold  the  cattle  to  another  purchaser  only  a  few  hours  before  ap- 
pellee's arrival.  That  by  reason  of  the  delay  in  delivering  said  message, 
appellee  lost  said  purchase  of  said  cattle  and  sustained  damage  in  the 
sum  of  $900,  etc. 

Appellee  further  averred  that  the  contents  of  said  message  put  appel- 
lant on  notice  of  its  importance,  and  further,  that  he  informed  appel- 
lant's agent  of  the  nature  of  said  message,  and  that  they  were  aware  of 
the  fact  that  appellee  was  likely  to  suffer  loss  by  any  delays  in  its  de- 
livery to  him. 

The  defendant  Western  Union  Telegraph  Company  answered  by  gen- 
eral and  special  exception,  general  denial,  and  special  answers  as  fol- 
lows : 

(1)  That  the  plaintiff  was  practically  unknown  in  the  town  of  De 
Leon;  that  he  lived  about  three  miles  out  in  the  country,  and  that  it  had 
used  all  reasonable  and  proper  diligence  and  every  effort  in  its  power  to 
find  the  plaintiff,  W.  L.  Snow,  and  make  delivery  of  said  message;  that 
it  sent  two  service  messages  to  Ruston,  La.,  the  sending  office,  and  C.  P. 
Cooper,  the  sender  of  said  message,  advising  them  that  W.  L.  Snow 
could  not  be  found  and  asking  for  better  address,  and  also  mailed  notice 
to  plaintiff  through  the  United  States  postoffice,  addressed  to  him  at 
De  Leon,  advising  him  that  it  had  said  message  and  requesting  him  to 
call  for  the  same. 

(2)  That  the  plaintiff  was  constantly  expecting  said  message  and 
was  guilty  of  contributory  negligence  in  failing  to  leave  his  particular 


W.  IT.  Telegraph  Co.  v.  Snow.  277 

address  with  the  defendant's  agent  in  De  Leon^  and  in  not  providing 
some  means  by  which  this  defendant  could  promptly  reach  him  upon 
receipt  of  any  message  directed  to  him,  which  was  the  proximate  cause 
of  defendant's  failure  to  make  prompt  delivery  of  said  message. 

(3)  That  the  plaintiff  was  guilty  of  further  contributory  negligence 
which  directly  contributed  to  and  caused  the  loss,  if  any,  he  sustained  ia 
not  receiving  said  cattle  under  his  contract  of  purchase,  as  alleged  by 
him,  in  that  after  the  receipt  of  said  message  by  him  on  the  25th  day  of 
March,  he  failed  to  notify  the  said  Cooper  by  wire  that  he  was  coming 
for  said  cattle,  and  to  hold  the  same  for  him,  and  in  this  respect  failed 
to  exercise  ordinary  care  to  prevent  said  damage;  that  said  Cooper  did 
hold  said  cattle  for  the  plaintiff,  under  his  contract  with  him,  until 
some  time  in  the  afternoon  of  the  27th  of  March,  and  that  plaintiff's 
failure  to  notify  Cooper  that  he  was  coming  for  said  cattle  was  the  direct 
and  proximate  cause  of  his  loss,  if  any. 

(4)  That  the  alleged  negligent  delay  of  the  defendant,  in  the  delivery 
of  the  message  in  question  was  not  the  direct  or  proximate  cause  of  the 
plaintiff's  failure  to  receive  said  cattle  under  his  contract  with  said  C.  P. 
Cooper,  in  that  he  had  a  binding  contract  with  said  Cooper  for  the  pur* 
chase  of  said  cattle,  and  the  alleged  delay  in  delivering  said  message 
afforded  no  proper  or  legal  cause  or  excuse  for  the  said  Cooper  breaching 
his  contract  of  sale  with  the  plaintiff  and  selling  said  cattle  to  some  one 
else. 

A  trial  of  the  case  before  the  court  on  March  19,  1902,  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff  for  $256,  interest  and 
costs. 

We  find  that  the  evidence  in  the  record  supports  the  conclusions  of 
fact  as  found  by  the  trial  court.    They  are  as  follows : 

*'I  find  that  W.  L.  Snow,  prior  to  March  22,  1899,  had  made  an  offer 
in  writing  to  C.  P.  Cooper  of  $6.50  per  head  for  all  of  his  cattle  to  be 
delivered  at  Huston,  La.,  and  requested  his  acceptance  by  wire  at  De 
Leon,  Texas.  That  on  March  22,  1899,  said  C.  P.  Cooper  delivered  to 
defendant  at  Ruston,  La.,  the  following  message,  which  the  defendant 
agreed  to  transmit  by  wire  to  De  Leon,  Texas,  to  wit:  Tluston,  La., 
March  22,  1899.— W.  L.  Snow,  De  Leon,  Texas:  Offer  on  cattle  ac- 
cepted. Come  on  quick,  letter  delayed.  C.  P.  Cooper.'  That  above 
message  was  transmitted  to  defendant's  agent  at  De  Leon,  Texas,  on 
March  22, 1899,  and  was  received  by  said  agent  at  Ife  Leon  at  2.45  p.  m. 
of  same  date.  De  Leon  is  a  town  of  about  1000  people,  having  only  one 
business  street  and  about  sixteen  business  houses,  and  a  person  on  said 
street  can  b^  seen  from  defendant's  office.  That  W.  L.  Snow  had  in- 
quired in  person  on  March  18th,  19th,  20th  and  21st  from  defendant's 
agent  for  said  message,  and  had  informed  defendant's  agent  of  the  im- 
portance of  said  message  to  him.  That  W.  L.  Snow  had  received  prior 
messages  from  defendant's  agent  and  was  well  known  to  them,  and  they 
knew  that  W.  L,  Snow  lived  three  miles  in  the  country  from  De  Leon. 
That  W.  L.  Snow  was  well  known  to  a  great  number  of  business  men  in 
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De  Leon,  Texas.  W.  L  Snow  was  in  De  Leon  on  March  22,  1899,  from 
1  o'clock  p.  m.  to  6  o'clock  p.  m.  on  said  date,  in  full  view  of  defend- 
ant's office,  and  could  have  been  found  by  defendant's  agents  by  very 
slight  care.  That  on  the  morning  of  March  23,  1899,  W.  L.  Snow  had 
his  daughter  call  at  defendant's  office  and  inquire  of  its  agent  for  said 
message,  and  she  was  informed  that  there  was  no  message  for  W.  L. 
Snow,  and  on  the  evening  of  the  same  day  W.  L.  Snow  caused  his 
nephew  to  call  on  defendant's  agent  at  De  Leon  and  was  informed  by 
defendant's  agent  that  there  was  no  message  for  W.  L.  Snow.  W.  L. 
Snow  by  person  and  by  others  inquired  for  his  mail  at  De  Leon  on  the 
22d,  23d,  24th,  and  25th  days  of  March,  1899,  and  on  the  25th  of  said 
month  received  a  notice  from  defendant's  agent  that  the  above  message 
was  in  its  office  for  him.  That  said  notice  was  not  mailed  until  late  in 
the  evening  of  the. 24th  or  morning  of  the  25th,  and  the  mailing  of  said 
notice  was  the  only  effort  made  to  -deliver  said  message  by  defepdant's 
agent. 

"That  after  receiving  said  message  defendant  (plaintiff)  took  the 
first  train  out  of  De  Leon  for  Ruston,  La.  That  on  receiving  said  mes- 
sage, W  L.  Snow's  attention  was  not  called  to  the  fact  that  same  was  a 
delayed  message,  and  he  did  not  discover  the  same  until  he  had  reached 
Ruston,  La.,  about  1  o'clock  on  the  27th  day  of  March,  1899.  That  by 
reason  of  W.  L.  Snow  not  coming  at  once,  as  requested  in  said  message, 
C.  P.  Cooper  declined  to  hold  said  cattle  longer  and  sold  same  about 
two  hours  before  W.  L.  Snow,  arrived  in  Ruston,  La.  That  if  said  mes- 
sage had  been  delivered  to  W.  L.  Snow  on  the  22d,  23d  or  24th  of  March 
the  said  W.  L.  Snow  would  have  reached  Ruston,  La.,  before  said  C.  P. 
Cooper  had  sold  said  cattle,  and  would  have  secured  from  said  Cooper 
128  head  of  cattle  at  the  price  of  $6.50  per  head.  That  the  128  head 
of  cattle  that  he  would  have  secured  were  reasonably  worth  on  the  mar- 
ket of  Ruston,  La.,  not  less  than  $8.50  per  head.  That  Cooper's  reason 
for  offering  said  cattle  for  less  than  their  market  value  was  that  he  was 
pressed  for  money  and  was  holding  said  cattle  at  great  expense,  and  his 
acceptance  of  plaintiff's  offer  was  conditioned  on  immediate  delivery  of 
said  cattle. 

^^y  use  of  reasonable  care,  the  defendant  could  have  delivered  the 
message  on  the  22d,  and  failing  in  this,  could  and  should  have  delivered 
said  message  on  the  23d  or  24th  days  of  March.  That  W.  L.  Snow  ex- 
ercised ordinary  care  and  prudence  after  the  receipt  of  said  message, 
and  the  loss  of  his  bargain  was  the  direct  and  proximate  result  of  de- 
fendant's negligence.  In  sending  the  message  to  W.  L.  Snow,  C.  P. 
Cooper  guaranteed  to  defendant  the  payment  of  all  charges  necessary 
for  the  transmission  and  delivery  of  said  message,  and  defendant  ac- 
cepted the  guarantee  and  W.  L.  Snow  paid  the  charges  on  receipt  of  said 


"That  defendant  was  engaged  in  operating  a  telegraph  line  from  Rus- 
ton, La.,  to  De  Leon,  Texas." 

In  addition  to  the  facts  as  found,  we  also  find  that  the  telegram  upon 
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which  the  cause  of  action  was  based,  was  in  response  to  a  letter  written 
by  appellee  to  Cooper  on  the  17th  of  March,  which  is  as  follows :  ^T.  can 
come  now,  if  you  have  not  disposed  of  the  cattle.  If  I  can  get  them 
wire  me  at  my  expense,  and  I  will  start  or  send  a  man  at  once.'' 

The  trial  court  overruled  a  general  demurrer,  of  which  ruling  the 
defendant  complains  on  the  ground  that  the  telegram  sent  by  Cooper, 
the  delivery  of  which  was  delayed,  shows  upon  its  face  an  acceptance  of 
the  offer  made  to  appellee,  the  effect  of  which  was  to  consummate  the 
sale  of  the  cattle.  In  the  letter  set  out  in  the  petition,  written  by  Snow 
to  Cooper,  which  called  for  the  telegram  in  question,  it*  is  stated  that  if 
the  offer  was  accepted,  Snow  would,  start  or  send  a  man  at  once.  The 
telegram  in  reply  to  this  letter,  after  stating  that  the  offer  on  the  cattle 
was  accepted,  contains  the  expression  **Come  on  quick."  This  statement, 
in  connection  with  that  part  of  the  letter  in  which  Snow  stated  that  he 
would  start  or  send  a  man  at  once,  indicates  that  the  parties  regarded 
time  as,  to  some  extent,  the  essence  of  the  contract.  If  this  was  not  the 
case,  these  expressions  in  the  letter  and  the  telegram  would  serve  no 
useful  purpose,  and  would  be  quite  meaningless ;  but  effect  must  be  given 
to  these  words  in  construing  the  contract  as  well  as  to  what  else  may  be 
there  stated. 

The  fact  that  the  telegraph  company  may  not  have  had  any  actual 
notice  or  knowledge  of  the  purpose  intended  by  the  expression  '^Come 
on  quick,"  would  not  relieve  it  from  liability,  because  the  expression  was 
sufiBcient,  at  least,  to  excite  their  inquiry  as  to  what  was  intended  and 
meant,  and  if  they  wanted  any  further  information  upon  this  subject, 
it  could  have  been  obtained  from  the  sender.  Western  U.  Tel.  Co.  v. 
Turner,  60  S.  W.  Rep.,  432,  94  Texas,  304;  Western  U.  Tel.  Co.'  v. 
Adams,  12  S.  W.  Rep.,  857,  75  Texas,  531. 

The  remaining  assignments  are  to  the  effect  that  the  evidence  does 
not  warrant  the  judgment  of  the  trial  court.  The  findings  of  fact  dis- 
pose of  these  assignments.  They  authorize  the  conclusion  that  the  de- 
fendant was  guilty  of  negligence  in  delaying  the  delivery  of  the  mes- 
sage, and  that  such  delay  was  tiie  proximate  cause  of  plaintiff's  damages 
in  the  sum  found  by  the  trial  court.  And  the  facts  also  authorize  the 
conclusion  that  the  plaintiff  was  not  guilty  of  negligence  in  not 
notifying  Cooper  by  telegram  of  the  receipt  of  his  telegram,  that 
he  would  immediately  come  and  receive  the  cattle.  Upon  this  point 
there  is  evidence  to  justify  the  findings  of  the  trial  court  to  the  effect 
that  the  appellee  did  not  discover  that  the  telegram  was  a  delayed  mes- 
sage until  after  he  had  reached  Ruston,  La. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed, 
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Houston  Electric  Street  Railway  Company  v.  Frank  Elvis. 

Decided  January  22,  1903. 

1. — Street  Railway— Injury  to  Passenger. 

Evidence  held  to  warrant  a  finding  that  a  passenger  was  injured  through 
the  negligence  of  a  street  car  company  in  operating  an  electric  car  at  a  high  and 
dangerous  rate  of  speed. 

2.— Same— Judgment— Harmless  Error. 

Where  the  undisputed  facts  show  that  the  plaintiff  in  an  action  for  injuries 
to  him  as  a  passenger  on  a  street  car,  was  entitled  to  recover  in  any  event,  the 
judgment  will  not  be  reversed  for  error  in  the  submission  of  the  cause. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Baker,  Boils,  Baker  &  Lovett  and  Jones  <£  Oliver,  for  plaintiff  in 
error. 

Hutcheson,  Campbell  &  Hutcheson,  for  defendant  in  error. 

GABRETT,  Chief  Justice. — ^This  action  w^s  brought  by  the  de- 
fendant in  error,  Prank  Elvis,  against  the  "plaintiff  in  error,  the  Hous- 
ton Electric  Street  Railway  Company,  in  the  District  Court  for  the 
Eleventh  Judicial  District,  to  recover  damages  for  personal  injuries 
received  while  a  passenger  on  the  railway  of  said  company.  The  case 
was  tried  to  a  jury  and  resulted  in  a  verdict  and  judgment  in  favor  of 
the*  plaintiff  for  the  sum  of  $5000,  which  the  defendant  seeks  to  reverse 
for  errors  assigned  upon  the  action  of  the  court  below  in  the  giving  of 
instructions  to  the  jury  and  the  refusal  to  give  certain  special  instruc- 
tions requested  by  the  defendant. 

On  October  17,  1899,  the  plaintiff  received  the  injuries  complained 
of  while  a  passenger  on  one  of  the  defendant's  cars.  The  evidence 
showed  that  the  car  was  being  run  at  a  high  and  dangerous  rate  of  speed 
when  the  trolley  wire  broke  and  fell  upon  and  became  wrapped  around 
and  involved  with  the  car,  the  momentum  of  which  gave  such  force  as 
to  break  the  guy  wires  and  break  and  throw  down  five  of  the  poles  which 
fell  towards  and  threatened  to  strike  the  car,  which  jumped  and  pitched 
along  the  track.  The  plaintiff  described  the  manner  in  which  he  was 
hurt,  as  follows: 

"The  car  I  was  in  was  an  open  car  with  the  seats  running  clear 
across  the  car;  at  the  time  the  wire  broke  I  was  about  two-thirds  of  the 
way  back,  and  on  the  left-hand  side  of  the  car,  which  was  the  side  I  took 
when  I  first  got  on  the  car.  I  saw  the  wires  on  each  side  of  the  car,  and 
at  each  end  of  the  car.  I  judged  that  they  were  street  car  wires  by  the 
breaking  and  by  the  way  the  car  was  lunging  and  pitching  and  the  wires 
were  dropping  down  upon  the  sides  and  the  trolley  poles  breaking  and 
falling.    When  that  happened  I  pushed  over  to  the  right-hand  side  to 
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keep  some  of  the  wires  from  striking  me ;  I  thought  it  was  safer  on  the 
right-hand  side  than  on  the  left-hand  side,  because  I  did  not  notice  any 
wires  close  on  the  right-hand  side;  when  I  pushed  over  the  car  was 
lunging  and  pitching  and  going,  I  guess,  as  fast  as  it  could.  I  judge 
from  the  way  it  was  bounding  along  that  it  was  on  the  track  part  of  the 
time  and  on  the  ground  a  part  of  the  time ;  the  track  was  so  rough  along 
there  one  had  to  hold  on  with  both  hands  on  the  front  seat  in  order  to 
keep  in  the  car.  Before  I  picked  myself  up  in  the  street,  I  was  sitting 
in  the  car,  holding  on  with  both  hands  to  the  seat  in  front  of  me,  and 
the  wires  were  dropping  down  on  the  left-hand  side  and  also  in  front 
and  in  the  rear,  and  I  pushed  over  to  the  right-hand  side  to  escape  the 
wires,  and  the  last  recollection  I  have  I  was  sitting  there  holding  on 
with  both  hands  looking  straight  ahead.  When  I  picked  myself  up  after 
the  accident,  I  was  about  three  car  lengths  in  the  rear  of  the  car;  the 
car  stopped  very  soon  after  I  got  pulled  off  or  thrown  off,  whichever  it 
was.*' 

The  defendant  offered  no  evidence  to  excuse  the  accident.  We  con- 
clude that  the'  plaintiff's  injuries  were  caused  by  the  negligence  of  the 
defendant,  without  fault  on  his  part,  and  that  he  sustained  damages  to 
the  amount  of  the  judgment. 

Th^  defendant  has  assigned  error  upon  the  following  paragraph  of 
the  charge  of  the  court:  "If  you  believe  from  the  evidence  that  the 
defendant,  at  or  about  the  time  and  place  mentioned  in  the  plaintiff's 
petition,  was  operating  one  of  its  electric  cars  on  which  the  plaintiff 
was  riding  as  a  passenger,  at  a  high  and  dangerous  rate  of  speed,  and 
that  at  said  time  the  trolley  wires  and  guy  wires  stretched  over  the  line 
of  its  track  at  said  point  broke  and  fell  upon  the  car  or  ground,  and  the 
trolley  poles  were  thrown  down  and  fell  along  the  side  of  the  car,  and 
that  the  speed  at  which  said  car  was  being  propelled,  in  connection 
with  the  breaking  and  falling  of  the  trolley  wires  and  guy  wires  and 
poles,  caused  said  car  to  pitch  and  jump  with  such  force  and  violence 
upon  the  track  as  to  throw  the  plaintiff  from  the  car  upon  the  ground ; 
or,  if  you  believe  that  the  breaking  of  said  wires  and  said  poles  appeared 
to  the  plaintiff  to  render  his  position  in  the  car  dangerous,  and  that 
plaintiff,  acting  upon  apprehension  of  immediate  danger  of  injury  to 
himself,  and  in  order  to  avoid  danger,  attempted  to  escape  therefrom, 
and  in  so  doing  then  and  there  jumped  from  said  car  and  fell  upon  the 
ground,  or  in  such  attempt  to  escape  did  then  and  there  fall  from  the 
6ame  on  or  against  the  ground,  and  that,  as  proximate  cause  of  said  fall, 
was  thereby  injured  in  one  or  more  particulars,  substantially  as  alleged 
in  his  petition,  you  will  find  for  plaintiff  and  assess  his  damages,  if  any, 
as  hereinbefore  directed,  unless  you  should  find  for  the  defendant  under 
other  portions  of  "this  charge.'' 

We  hardly  think  that  the  charge  is  subject  to  the  objections  urged 
against  it  If  it  should  be  found  by  the  jury  that  the  evidence  showed 
the  facts  set  out  in  the  charge,  the  fact  of  negligence  would  follow  as  a 
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necessary  result.  But  since  the  undisputed  facts  show  that  the  plaintiff 
was  entitled  to  recover,  and  that  no  other  verdict  could  have  been  ren- 
dered, the  judgment  will  not  be  reversed  for  error  in  the  submission  of 
the  case.  Mexican  Cent.  Railway  Co.  v.  Lauricella,  87  Texas,  277.  We 
do  not  think  that  any  of  the  assignments  of  error  present  any  reason  for 
a  reversal  of  the  judgment.    It  will  therefore  be  afSrmed. 

Affirmed. 
Writ  of  error  refused. 
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Jacob  Hornberoer  v.  D.  C.  Giddings  et  al. 

Decided  January  23,  1903. 

1. — ^Boundary — Coarse  and  Distance  Controlling. 

In  a  case  of  conflicting  boundaries  where  there  is  no  evidence  of  the  foot- 
steps of  the  surveyor  of  either  survey  or  of  possession  or  of  acquiescence,  course 
and  distance  must  control,  and  the  junior  survey  must  yield  to  the  senior. 

8.— Same— Estoppel. 

Upon  an  issue  of  boundary  it  was  shown  that  plaintiff,  several  years  before, 
recovered  in  a  suit  the  land  that  he  claimed  to  be  in  the  survey  here  in  contro- 
versy, and  had  a  writ  of  possession  executed,  and  appointed  an  experienced  sur- 
veyor who  received  possession  from  the  sheriff,  and  that  the  line  selected  by 
him  was  the  same  as  here  contended  for  by  defendant.  Held,  that  such  facts 
did  not  constitute  an  estoppel. 

8. — Same — Evidence. 

Where  a  witness  testified  that  a  surveyor  was  with  him  when  he  foimd  a 
certain  marked  line,  but  he  related  no  declaration  of  surveyor,  such  testimony 
was  admissible  as  showing  how,  when,  and  under  what  circumstances  the  wit- 
ness gained  his  knowledge. 

4. — ^Tiial — ^Admission  of  Evidence — ^Harmless  Error. 

Where  the  trial  was  before  the  court  without  a  jury,  the  admission  of  hear- 
say testimony  was  harmless  error  where  the  court  certified  in  the  bill  of  excep- 
tion relative  thereto  that  the  evidence  was  not  considered  by  him  in  reaching  a 
.  conclusion. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
William  H.  Wilson. 

E.  P.  &  Otis  K.  Hamblen,  for  appellant 

Hutcheson,  Campbell  &  Hutcheson  and  Searcy  &  Oarrett,  for  ap- 
pellees. 

GILL,  Associate  Justice. — This  was  a  boundary  suit  brought  by 
D.  C.  Giddings  and  others  against  the  appellant,  Hornberger.  Dwyer 
was  also  made  a  party. 

Giddings  claimed  title  to  1000  acres  of  land  out  of  the  south  end  of 
the  William  Whitlock  league.  Hornberger  owned  the  A.  Wilson  survey, 
situated  immediately  south  of  and  adjoining  the  Whitlock.  The  con- 
troversy involved  the  boundary  between  the  Wilson  and  the  Whitlock. 
A  trial  before  the  court  without  a  jury  resulted  in  a  Judgment  in  favor 
of  Giddings.  Hornberger  has  appealed,  and  assigns  as  reasons  for  re- 
versal the  admission  of  irrelevant  testimony,  and  that  the  judgment  of 
the  court  is  not  sustained  by  the  evidence. 

In  1824  a  surveyor  named  Hughes  surveyed  the  Bankin  and  the  Whit- 
lock leagues.  They  are  each  based  on  the  San  Jacinto  River,  that  con- 
stituting their  west  boundary.  The  Rankin  was  surveyed  first,  and  the 
Whitlock  field  nptes  call  for  the  Rankin  south  line.  The  north  line  of 
the  Whitlock  from  the  river  east  is  2800  varas  in  length.  The  second 
call  is,  thence  south  6000  varas  for  corner ;  thence  east  to  the  river  4700 
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varas ;  thence  up  the  river  to  the  Bankin  southwest  comer.  These  boun- 
daries practically  include  a  league  of  land.  The  only  object  called  for 
as  marking  a  comer  was  a  red  oak  10  varas  distant  from  the  southwest 
comer  marked  W.W. 

A  considerable  distance  further  down  the  river  was  located  the  Jack- 
son league  and  labor.  In  1833  the  A.  Wilson  survey  was  located  on  the 
vacant  land  between  the  Jackson  and  the  Whitlock.  The  field  notes 
called  to  begin  on  the  river  at  the  Jackson  nori:hwest  corner,  marked  by 
a  pin  oak,  and  calling  for  several  bearing  trees;  thence  east  with  the 
Jackson  line  5742  varas,  stake  for  comer,  with  calls  for  bearing  trees; 
thence  north  3496  varas,  stake  for  comer;  thence  east  8205  varas,  cor- 
ner, sweet  bay  on  margin  of  river,  southwest  comer  of  Whitlock,  with 
calls  for  bearing  trees  (which  do  not  include  the  red  oak  called  for  by 
Hughes) ;  thence  south  with  meanderings  of  the  river  (which  are  min- 
utely given)  to' the  place  of  beginning. 

Giddings  sought  to  make  out  his  case  as  follows :  Hcshowed  first  the 
location  of  the  south  line  of  the  Eankin,  measured  east  from  the  river 
along  said  line  the  distance  called  for  in  his  field  notes.  It  was  shown 
that  all  along  this  line  were  found  old  trees  with  ancient  marks  thereon, 
though  none  were  claimed  to  be  as  old  as  1824.  He  also  showed,  by  gen- 
eral reputation,  that  this  was  the  true  Rankin  south  line,  and  the  sur- 
veyors, called  to  testify  both  on  behalf  of  plaintiff  and  defendant,  were 
practically  unanimous  as  to  the  identity  of  this  line.  He  then  showed 
that  in  running  south  from  the  southeast  corner  of  the  Rankin  an  old 
and  well  marked  line  was  followed,  and  that  from  the  southeast  corner 
of  the  Whitlock,  as  thus  ascertained,  east  to  the  river  a  line  evidenced 
by  ancient  marks  was  found  and  followed. 

It  was  further  shown  that  at  the  time  the  original  survey  was  made 
the  land  lying  to  the  south  was  open,  vacant,  unappropriated  land,  thus 
showing  that  no  reason  then  existed  why  the  original  surveyor  should 
have  stopped  short  of  the  full  distance  called  for. 

It  was  further  made  to  appear  that  according  to  the  lines  thus  claimed 
by  plaintiff  the  Whitlock  would  have  but  little  less  than  its  full  quota 
of  acreage,  whereas  if  appellants'  contention  was  allowed  to  prevail,  the 
league  would  be  about  900  acres  short.  Also,  that  if  appellants'  conten- 
tion was  correct  as  to  the  south  line  of  the  Whitlock,  same  would  be  1129 
varas  too  long,  and  that  the  north  line  of  the  Wilson  would  have  an 
equal  excess  in  length.  It  was  further  shown  that  if  appellants'  conten- 
tion were  allowed  the  Wilson  would  be  300  varas  broader  (north  and 
south)  than  the  field  notes  called  for,  and  would  have  a  corresponding 
excess  in  acreage. 

It  was  further  shown  that  the  San  Jacinto  River,  at  a  point  opposite 
the  Whitlock  league,  made  a  sharp  bend  to  the  west,  and  back  again  to 
the  east,  and  that  this  bend  had  always  been  recognized  as  being  in  the 
boundary  of  the  Whitlock;  that  every  map -but  one  ever  made  for  and  in 
use  by  Harris  County  showed  this  bend  in  the  Whitlock  survey.  It  was 
further  made  to  appear  that,  if  the  south  line  of  the  Whitlock  were 
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placed  according  to  appellants*  contention,  the  meanderings  of  the  river 
along  the  west  margin  of  the  Wilson  would  correspond  with  the  field 
notes  as  nearly  as  could  be  expected  after  so  long  a  lapse  of  time,  and 
making  due  allowance  for  gradual  changes  in  the  river,  and  that  at  no 
other  point  on  the  river  could  such  meanderings  be  applied. 

In  opposition  to  the  pix)of  thus  inade  appellant  adduced  evidence  tend- 
ing to  show  that  the  north  line  of  the  Wilson  was  located  as  contended 
for  by  him.  This  evidence  consisted  of  testimony  tending  to  show  that 
at  the  place  where  appellant  seeks  to  have  the  Wilson  north  line  estab- 
lished there  is  a  well  defined  and  very  old  marked  line;  that  for  years 
it  has  generally  been  reputed  to  be  the  true  boundary  between  the  Wilson 
and  the  Whitlockj  and  that  adjoining  surveys  have  been  located  and  sur- 
veyed with  reference  thereto. 

It  was  further  shown  that  several  years  ago  Giddings,  who  had  recov- 
ered in  a  suit  the  land  he  Maims  in  the  Whitlock,  had  a  writ  of  posses- 
sion executed,  and  appointed  one  Alsteaten,  an  experienced  surveyor,  to 
receive  possession  from  the  sheriff,  and  that  in  doing  so  he  selected  the 
line  as  contended  for  by  appellant.  None  of  the  witnesses  claim  to  have 
discovered  any  comers  erected  as  early  as  1824,  or  any  trees  bearing 
marks  made  as  early  as  that  date.  Other  testimony  showed  that  all  the 
very  old  timber  along  the  various  lines  testified  about  had  been  cut. 
Though  the  field  notes  of  the  Wilson  call  for  corner  and  bearing  trees, 
none  of  the  witnesses  claim  to  have  found  them  or  to  know  where  they 
originally  stood. 

We  will  first  dispose  of  the  assignment  that  the  judgment  is  not  sus- 
tained by  the  evidence.  We  take  this  view  of  the  record:  The  Whit- 
lock was  based  on  the  Rankin  and  the  river,  and  the  evidence  shows  that 
the  north  and  west  lines  fit  the  Rankin  and  the  river.  The  east  line 
measured  5000  varas  south  from  the  Rankin  southeast  corner,  is  evi- 
denced by  trees  bearing  ancient  marks,  and  its  correctness  is  sustained 
by  other  proof.  The  land  lying  south  of  the  Rankin  being  at  that  time 
vacant  and  unappropriated,  no  reason  appears  why  the, original  surveyor 
should  have  stopped  short  of  his  distance,  and  it  is  manifestly  improb- 
able that  he  did  so.  The  south  line  as  claimed  by  appellee  more  nearly 
corresponds  in  length  to  the  line  called  for  by  Hughes,  and  thfere  is  tes- 
timony tending  to  show  that  it  was  evidenced  by  ancient  marks,  and 
had  for  a  long  time  been  recognized  as  the  true  south  line.  Against  this 
appellant  opposes  marked  lines  made  in  delineating  a  junior  survey,  to- 
gether with  proof  of  general  reputation  and  recognition  by  surveyors  in 
making  contiguous  surveys  to  the  east.  No  witness  claims  to  have  found' 
evidences  of  the  footsteps  either  of  the  original  surveyor  of  the  Wilson  or 
the  Whitlock.  In  the  absence  of  such  evidence,  or  of  possession  or  acqui- 
escence, it  seems  to  us  that  course  and  distance  must  control,  and  that 
the  junior  must  yield  to  the  senior  survey.  We  therefore  conclude  that 
the  evidence  is  ample  to  support  the  judgment. 

But  appellant  further  contends  that  the  south  line  of  the  Rankin  has 
always  been  in  dispute,  and  that  it  is  therefore  an  unreliable  starting 


286  HORNBERGER   V.    GiDDINGS. 

point.  It  is  true  there  has  been  some  controversy  as  to  the  true  south 
line  of  the  Rankin,  but  this  controversy  has  been  confined  to  a  space  of 
about  380  feet  in  width,  and  appellee  has  excluded  all  question  on  this 
point  by  selecting  as  the  north  line  of  the  Whitlock  the  northermost 
line  ever  claimed  as  the  south  line  of  the  Rankin.  In  addition  to  this 
the  evidence  is  overwhelming  that  the  line  selected  as  the  north  line  of 
the  Whitlock  is  the  true  south  boundary  of  the  Rankin.  Appellant  also 
urges  that  the  fact  that  the  bend  of  the  river  was  formerly  in  the  west 
line  of  the  Whitlock  is  without  weight  or  significance  in  view  of  the 
lapse  of  time  and  the  changes  in  the  river.  We  regard  it  as  a  very  potent 
fact.  The  bend  in  question  is  very  marked,  so  much  so  that  if  appellants' 
north  line  is  placed  as  he  contends,  and  touches  the  river  about  the 
center  of  this  bend,  it  will  add  1129  varas  to  the  length  of  the  line. 
Though  the  witnesses  state  that  there  are  evidences  that  gradual  changes 
have  occurred  in  the  course  of  the  stream,  rfone  of  them  even  intimate 
that  so  great  a  change  has  occurred,  and  it  seems  inconceivable  that 
such  a  change  should  have  occurred  without  leaving  some  evidence  of 
the  ancient  bed  of  the  stream,  or  giving  rise  to  some  tradition  of  so 
extraordinary  a  change. 

Appellant  urges  a  like  criticism  against  the  evidence  that >  if  the  Wilson 
survey  is  placed  on  the  river  as  contended  for  by  appellee,  its  meander- 
ings  will  practically  correspond,  and  the  lines  running  east  and  west  will 
practically  correspond  in  length.  We  can  not  concur  in  this,  for  no 
very  marked  changes  are  shown,  and  it  is  made  to  appear  that  at  no  other 
point  on  the  river  will  the  meanderings  so  nearly  correspond. 

The  contention  that  the  acts  of  Gidding's  agent  in  connection  with 
the  execution  of  the  writ  of  possession  constitutes  an  estoppel,  is  with- 
out merit. 

The  first  and  second  assignments  complaining  of  the  admission  of 
hearsay  testimony  are  untenable.  The  trial  was  before  the  court  without 
a  jury,  and  the  court,  in  his  qualifications  to  the  bills,  states  that  he 
did  not  consider  the  evidence  objected  to  in  reaching  a  conclusion. 

As  to  the  testimony  of  Lynch,  to  which  objection  was  made,  it  was 
admissible,  since  he  testified  to  no  more  than  that  the  surveyor  Gillespie 
was  with' him  when  he  found  the  marked  line  about  which  he  testifies. 
He  relates  no  declaration  of  Gillespie,  but  merely  shows  how,  when,  and 
under  what  circmstances,  the  witness  gained  his  knowledge. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 
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J.  M.  Moore  v.  W.  J.  Williams. 

Decided  January  23,  1903. 

1. — ^Partnershi])— Proof  of — ^Pleading  and  Evidence. 

Where  in  an  action  on  a  note  signed  by  one  defendant,  seeking  to  charge 
all  three  defendants  as  partners,  plaintiff  was  asked  why  he  did  not  get  the 
other  two  to  sign  the  notes,  and  he  would  have  answered  that  it  was  because 
the  signer  of  the  note  told  him  that  it  was  not  necessary  for  the  other  defend- 
ants to  sign,  as  they  had  agreed  to  pay  the  debt,  such  answer,  in  the  absence 
of  any  allegation  in  the  petition  that  the  other  two  defendants  had  agreed  to 
pay  the  debt,  was  not  admissible. 

S. — Same — ^Admission  of  Partner. 

Where  there  was  some  evidence  tending  to  prove  a  partnership,  but  the 
l^at  preponderance  of  the  evidence  was  to  the  contrary,  ttie  admission  of  one 
of  the  parties,  made  in  the  absence  and  without  the  knowledge  or  authority  of 
the  others,  was  not  admissible  to  prove  a  partnership. 

3. — Same-— Issue  Not  Raised  by  Pleadings. 

Where  in  an  action  on  a  note  signed  by  one  defendant,  seeking  to  charge 
all  three  defendants  as  partners,  the  petition  alleged  that  they  were  partners, 
or,  if  they  were  not,  then  the  signer  of  the  note  was  the  agent  of  the  other 
two,  this  did  not  raise  the  issue  as  to  whether  the  other  two  had  agreed  to 
pay  for  the  work  for  which  the  note  had  been  given  in  consideration  of  ten  per 
cent  interest  on  a  loan  therefor  and  two-thirds  of  the  profits  realized  from  the 
construction. 

4^ — Same — Partnership  Not  Shown— Loan. 

Where  parties  made  a  loan  to  a  contractor  erecting  waterworks,  to  be  paid 
for  in  bonds,  and  became  the  custodian  of  the  bonds,  the  proceeds  to  be  used 
to  pay  the  debt,  and  the  remainder  of  the  bonds,  if  any,  to  be  divided  between 
them,  this  did  not  make  such  parties  and  the  contractor  partners  in  the  contract 
for  the  erection  of  the  waterworks. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Richard  Morgan. 

James  W.  Brown  and  T.  L,  Camp,  for  appellant. 

Oeorge  H.  Plowman,  for  appellees. 

BOOKHOFT,  Associate  Justice. — This  suit  was  brought  by  J.  W. 
Moore,  appellant,  against  W.  J.  Williams,  T.  J.  Oliver  and  R.  C.  Storrie, 
appellees,  in  which  appellant  sought  to  hold  them  liable  on  two  certain 
negotiable  promissory  notes  executed  by  W.  J.  Williams  on  July  16, 
1892,  each  for  the  sum  of  $500,  with  10  per  cent  per  annum  interest^ 
and  10  per  cent  attorney's  fees  if  placed  in  the  hands  of  an  attorney,  the 
first  of  said  notes  maturing  August  15,  1892,  and  the  other  maturing 
August  31,  1892,  and  executed  on  account  of  the  Denton  waterworks. 
It  was  charged  that  Williams,  Oliver  and  Storrie  were  partners  in  the 
construction  of  said  waterworks,  and  if  this  was  not  so  that  they  were 
individually  liable  for  said  notes.  The  defendants  answered  by  a  gen- 
eral denial,  and  specially  answered  under  oath  denying  the  partnership, 
and  set  out  in  detail  and  at  great  length  the  facts  relating  to  the  exe- 
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cution  of  the  contract  for  and  the  erection  of  the  waterworks  for  the 
Denton  Light  and  Power  Company. 

A  trial  with  the  aid  of  a  jury  resulted  in  a  verdict  and  judgment  in 
favor  of  Moore  against  W.  J.  Williams  for  $2135.23,  and  in  favor  of 
Oliver  and  Storrie,  from  which  judgment  plaintiff  has  prosecuted  an 
appeal. 

Conchisions  of  Fact. — On  the  3d  of  February,  1892,  W.  J.  Williams 
entered  into  a  contract  with  the  Denton  Light  and  Power  Coinpany  to 
construct  and  erect  a  system  of  waterworks  for  the  said  company  at 
Denton,  Texas,  the  same  to  be  completed  by  July  1,  1892.  Williams 
began  work  thereon,  and  thereafter,  on  February  13th,  he  entered  into 
a  contract  with  J.  W.  Moore  whereby  Moore  was  to  perform  certain 
portions  of  said  work.  Moore  entered  upon  the  performance  of  said 
work,  and  in  July  thereafter  the  same  was  completed  and  there  was  due 
and  owing  him  for  such  work  the  sum  of  $1000  for  which  Williams  ex- 
ecuted to  him  the  two  negotiable  promissory  notes  sued  upon,  each  for 
the  sum  of  $500,  drawing  10  per  cent  interest  after  maturity,  and  pro- 
viding for  10  per  cent  attorney's  fees  if  placed  in  the  hands  of  an  attor- 
ney and  collected  by  suit,  the  first'  maturing  August  15th,  and  the  sec- 
ond August  31,  1892. 

After  Williams  had  entered  upon  the  performance  of  his  contract  with 
the  Denton  Light  and  Power  Company  in  March,  1892,  he  applied  to  T. 
J.  Oliver  and  R.  S.  Storrie  for  a  loan.  They,  on  March  19th,  agreed  to 
loan  and  did  loan  him  $24,000,  to  be  repaid  with  10  per  cent  per  annum 
interest  on  July  1,  1892,  and  to  secure  same  Williams  pledged  to  them 
the  stock  and  bonds  of  the  said  company,  which  he  was  to  receive  for 
constructing  the  said  system  of  waterworks.  Williams  completed  the 
waterworks  in  July,  1892,  and  turned  the  same  over  to  the  company. 
Williams  not  being  able  to  pay  the  money  borrowed  from  Oliver  and 
Storrie,  it  was,  on  August  23,  1892,  agreed  by  Williams  and  Oliver  and 
Storrie  that  in  consideration  of  Oliver  and  Storrie  carrying  him  on  his 
indebtedness  to  them  until  July,  1893,  that  Williams  would  give  them 
two  thirds  of  the  amount  of  stock  and  bonds  left  after  Oliver  and  Storrie 
were  paid  from  the  sale  of  the  bonds  the  amount  of  their  loan.  The 
stock  and  bonds  were  turned  over  to  T.  .J.  Oliver,  who  executed  his  re- 
ceipt therefor.  Oliver  and  Storrie  did  not  assume  or  agree  to  pay  the 
indebtedness  due  by  Williams  to  Moore,  or  authorize  or  ratify  the  exe- 
cution of  the  notes  sued  upon.  Moore  was  acquainted  with  both  Oliver 
and  Storrie,  and  frequently  met  them,  but  never  demanded  payment  of 
the  notes  from  them  until  February,  1894,  the  month  in  which  this 
suit  was  filed. 

Conclusions  of  Law. — ^The  first  assignment  of  error  complains  of  the 
action  of  the  court  in  sustaining  the  exception  of  defendants  to  the  fol- 
lowing question  propounded  to  the  plaintiff  while  a  witness  in  his  own 
behalf :  '^Why  did  }^u  not  get  Oliver  and  Storrie  to  sign  the  notes  ex- 
ecuted and  delivered  to  you  by  Williams  for  work  done  in  the  construe- 
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tion  of  the  waterworks  ?*^  The  witness  would  have  answered  "that  Wil- 
liams told  him  (Moore)  that  Oliver  was  on  his  bond  and  Williams  did 
not  like  to  ask  him  to  go  on  the  notes ;  that  in  fact  it  was  not  necessary, 
as  Oliver  and  Storrie  had  agreed  to  pay  the  debts  of  construction,  and 
that  the  signature  of  Williams  would  bind  them,  as  they  were  his  part- 
ners in  building  the  waterworks/'  To  which  question  and  answer  Oliver 
and  Storrie  objected  because  the  question  asks  for  a  conclusion  and  a 
reason ;  that  there  was  no  allegation  to  support  such  testimony ;  that  the 
evidence  would  be  hearsay ;  that  a  statement  made  in  the  absence  of  Oliver 
and  Storrie  could  not  be  used  against  them,  and  was  made  without  their 
knowledge  or  consent,  and  in  their  absence,  and  made  after  the  comple- 
tion of  the  waterworks,  and  was  immaterial  and  irrelevant.'*  There  was 
no  allegation  in  the  petition  of  appellant  that  Oliver  and  Storrie  had 
agreed  to  pay  the  debts  of  construction,  and  hence  that  part  of  the  an- 
swer stating  that  they  had  made  such  agreement  was  inadmissible.  Ap- 
pellant contends,  however,  "that,  inasmuch  as  there  had  been  evidence 
introduced  tending  to  show  that  Oliver  and  Storrie  were  partners  in  the 
construction  of  the  waterworks,  the  admission  of  Williams  that  they 
were  partners  in  the  construction  of  the  waterworks  was  competent  evi- 
dence to  go  to  the  jury."  There  was  some  evidence  tending  to  prove 
partnership  between  the  parties,  but  the  evidence  greatly  preponderated 
against  partnership.  The  general  rule  is,  that  on  the  issue  to  prove 
partnership  the  admission  of  one  partner  is  not  admissible  against  an- 
other to  prove  him  a  partner.  Parsons  on  Part.,  4  ed.,  sec.  78;  Buzard 
v.  Jolly,  5  S.  W.  Hep.,  422 ;  Wallis  v.  Wood,  7  S.  W.  Rep.,  852 ;  Ember- 
son  V.  McKenna,  16  S.  W.  Rep.,  419;  Newberger  v.  Heintze,  3  Texas 
Civ.  App.,  259.  The  appellant  seems  to  admit  this  general  rule,  but 
contends  that  there  is  evidence  tending  to  prove  that  Williamc>,  Oliver 
and  Storrie  were  partners,  and  for  this  reason  the  testimony  was  admis- 
sible. The  sole  purpose  of  the  admission  of  Williams  was  to  prove  part- 
nership. Neither  Oliver  nor  Storrie  was  present  when  it  was  made. 
They  had  no  knowledge  that  such  admission  was  made.  They  did  not 
authorize  Williams  to  make  it.  The  great  preponderance  of  the  testi- 
mony on  the  trial  was  to  the  effect  that  there  was  no  partnership  between^ 
the  parties.  The  jury  so  found.  The  evidence  of  appellant  tending  to 
prove  partnership  aliunde  the  admission  is  not  inconsistent  with  the 
appellees'  contention  that  the  transaction  between  them  and  Williams 
was  a  loan.  We  conclude  that  there  was  no  error  in  excluding  the  testi- 
mony. 

This  holding  is  not  in  conflict  with  the  holding  of  the  Court  of  Civil 
Appeals  for  the  Second  District  in  Bush  v.  Kellogg,  34  S.  W.  Rep.,  1056. 
In  that  case  the  preponderance  of  evidence  sustained  the  issue  of  partner- 
ship, and  further,  there  was  evidence  that  the  admission  was  made  with 
the  knowledge  and  consent  of  the  party  sought  to  be  charged  as  a  part- 
ner. In  the  case  of  Carraway  v.  Bank,  29  S.  W.  Rep.,  308,  the  objection 
was  not  made  to  the  testimony  offered  that  partnership  could  not  be 
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proved  by  the  admission  of  one  partner  not  made  in  the  presence  of  the 
party  sought  to  be  charged,  and  the  opinion  expressly  restricts  the  ruling 
to  the  objection  as  made.  In  that  case  there  was  evidence  indicating 
that  the  declaration  was  made  with  the  knowledge  of  the  party  sought  to 
be  charged. 

Appellant  groups  his  third  and  fourth  assignments  of  error,  and  con- 
tends thereunder  that  an  incoming  partner  for  a  valuable  consideration 
may  agree  to  pay  the  debts  of  the  concern  into  which  he  enters  as  a  part- 
ner, and  it  is  wholly  immaterial  at  what  time  Oliver  and  Storrie  became 
partners  of  Williams.  That  the  issue  in  the  case  was  whether  Oliver 
and  Storrie  had  agreed  to  pay  the  cost  of  construction  in  consideration 
of  money  advanced  by  them  to  Williams  to  build  the  waterworks,  on 
which  they-  were  to  get  10  per  cent  interest  and  two-thirds  of  the  profits 
realized  from  their  construction.  No  such  issue  was  raised  by  the  plead- 
ings. The  appellant's  pleadings  charged  substantially  that  Williams, 
Oliver  and  Storrie  were  partners  in  the  construction  of  the  waterworks, 
and  if  it  should  be  determined  that  they  were  not  partners,  then  appel- 
lant charged  in  his  supplemental  petition  "that  the  waterworks  were 
actually  constructed  by  Oliver  and  Storrie  under  the  name  of  Williams, 
•who  was  their  agent  in  the  construction  of  said  works.*'  There  was  no 
pleading  that  Oliver  and  Storrie,  in  consideration  of  the  money  advanced 
by  them  to  Williams  to  build  the  waterworks,  and  two-thirds  of  the 
profits  realized  for  the  construction  of  said  works,  agreed  to  pay  the  costs 
of  construction.  Nor  was  there  any  evidence  of  such  an  agreement.  The 
receipt  executed  by  Oliver  for  the  bonds  on  August  23,  1892,  made  him 
the  custodian  of  the  same,  and  when  sold,  the  proceeds  to  be  applied  to 
the  payment  of  the  outstanding  notes  for  cash  and  material  used  in  the 
construction  of  said  waterworks  at  Denton.  There  was  evidence  that 
the  indebtedness  to  be  paid  was  the  amount  of  the  loan  made  by  Storrie 
and  Oliver  to  Williams,  and  after  the  payment,  the  remainder  of  the 
bonds,  if  any,  were  to  be  divided  between  Williams,  Oliver  and  Storrie. 
This  did  not  make  them  partners  in  the  contract  to  erect  the  waterworks. 
Brown  v.  Watson,  72  Texas,  217;  Buzard  v.  Bank,  67  Texas,  83.  The 
charge  of  the  court  fairly  submitted  the  issue  raised  by  the  pleadings, 
and  the  same  is  not  subject  to  the  criticism  set  out  in  the  third  and 
fourth  assignments. 

The  fifth  and  sixth  assignments  complain  of  the  action  of  the  court  in 
refusing  certain  special  charges  requested  by  plaintiff.  The  charge  of 
the  court  embraced  the  charges  requested  in  so  far  as  said  charges  are 
applicable  to  the  case  as  made,  and  hence  there  was  no  error  in  refusing 
the  same. 

We  have  considered  the  remaining  assignments  presented  in  appel- 
lant's brief,  and  are  of  the  opinion  that  no  reversible  error  is  pointed  out 
therein,  and  the  same  are  overruled. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  M.  Maddox  v.  W.  L.  Hudgeons. 

Decided  January  24,  1903. 

1. — Sheiiff — LiabiUty  for  Acts  of  Deputy. 

Since  the  statute  makes  a  sheriff  liable  only  for  the  ''official"  acts  of  his 
deputies,  he  is  not  responsible  for  acts  done  colore  officii,  or  for  mere  usurpa- 
tions of  authority  on  their  part.    Rev.  Stats.,  art.  4897. 

2. — Same — Sammomng  Assistance. 

Where  a  deputy  sheriff  summoned  assistance  when  there  was  no  resistance, 
or  ground  to  expect  it,  he  was  not  acting  in  the  performance  of  an  official  act 
or  duty,  since  the  statute  authorizes  the  summoning  of  assistance  only  in  case 
of  resistance.    Rev.  Stats.,  art.  4906;  Code  Grim,  i^-oc,  art.  45. 

8.— Same— Unauthoiixed  Act  of  Depnty— False  Imprisonment. 

Where  in  the  sheriff's  absence  and  without  his  authority  his  deputy  noti- 
fied a  constable  of  a  reported  burglary  and  told  him  the  sheriff  wanted  him  to 
assist  in  arresting  the  guilty  parties,  and  the  constable  arrested  plaintiff  on 
suspicion,  without  warrant,  and  put  him  in  jail  orf  directions  of  the  deputy, 
without  any  commitment  and  without  the  jailer's  knowledge,  and  he  was  later 
released  on  order  of  such  deputy,  the  sheriff,  having  no  knowledge  of  the  mat- 
ter until  after  plaintiff's  release,  was  not  responsible  in  an  action  by  him  for 
false  imprisonment,  none  of  the  acts  constituting  it  being  official  acts. 

Appeal  from  the  District  Court  of  Jack.    Tried  below  before  Hon. 
J.  W.  Patterson. 

Tho8.  D.  Sparer,  for  appellant. 

Speer  &  Speer  and  James  A.  Oraham,  for  appellee. 

CONNER,  Chief  Jttbtioe.— This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  damages  for  the  sura  of  $200  against  appellant  as 
sheriff,  and  one  Will  McNeil,  constable  of  precinct  No.  1  of  Jack  County, 
caused  by  an  illegal  arrest  and  false  imprisonment.  The  evidence  offered 
on  the  trial  is  not  before  us,  the  cause  having  been  here  submitted  upon 
the  trial  court's  conclusions  of  fact,  to  which  appellee  makes  no  objection. 
The  suit  was  against  said  sheriff  and  the  sureties  on  his  official  bond, 
as  such,  and  against  said  constable  and  the  sureties  on  his  official  bond. 
The  court  found  in  favor  of  the  several  sets  of  sureties  named,  on  the 
ground  that  appelee's  arrest  and  imprisonment  was  "without  any  war- 
rant or  authority  of  law,  and  without  the  semblance  of  the  same."  No 
appeal  has  been  prosecuted  by  McNeil,  and  appellee  has  presented  no 
cross-assignment  of  error  to  the  action  of  the  court  in  releasing  the 
sureties. 

The  remaining  facts  may  be  stated  briefly  as  follows:  On  July  16, 
1901,  a  burglary  was  committed  in  a  distant  part  of  Jack  County.  On 
the  following  morning  appellant  was  notified  thereof,  and  immediately 
left  Jacksboro  for  the  place  of  the  burglary.  At  the  time  one  Walter 
Isbell  was  the  acting  and  qualified  deputy  sheriff,  who,  soon  after  the 
appellant's  departure,  notified  McNeil  of  the  burglary,  and  told  him  that 
appellant  wanted  him  (McNeil)  to  assist  in  arresting  the  parties  com- 
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mitting  the  burglary.  Soon  thereafter  on  the  morning  of  July  17th,  said 
McNeil,  without  direction  on  the  part  of  Isbell,  and  without  any  warrant 
or  authority  of  law  whatever,  arrested  appellee,  Hudgeons,  and  one  Set- 
ser  in  the  town  of  Jacksboro  on  suspicion  alone,  and  forthwith  took  them 
to  the  sheriff's  oflBce  where  said  Isbell  was.  Isbell  had  received  a  de- 
scription of  the  parties  who  were  supposed  to  have  committed  the  bur- 
glary, and  McNeil,  after  arriving  at  the  sheriff^s  office,  inquired  of  Isbell 
if  he,  McNeil,  should  place  appellee  and  Setser  in  jail.  Isbell  replied 
that  he  "should,"  and  thereupon  McNeil,  without  other  warrant  or 
authority,  took  appellee  and  Setser  to  the  jail.  The  jailer  being  absent. 
McNeil  procured  the  keys  from  the  jailer's  wife  and  locked  appellee  and 
Setser  up  in  the  jail  where  they  remaiaed  some  nine  hours,  whereupon 
they  were  released  by  the  jailer  upon  the  order  of  Isbell.  The  jailer 
knew  nothing  of  the  imprisonment  until  noon  of  the  day  of  said  confine- 
ment, when  he  gave  the-  imprisoned  parties  dinner,  afterwards  releasing 
them  as  stated.  Appellee  and  Setser  were  entirely  innocent  of  the  crime 
charged;  there  was  no  reasonable  ground  for  the  suspicion  upon  which 
they  were  arrested,  and  the  damages  were  in  amount  sufficient  to  support 
the  verdict. 

It  appears  also  that  appellant  Maddox  had  not  directed  Isbell  to  re- 
quest McNeil's  assistance,  and  knew  nothing  whatever  of  said  arrest  or 
imprisonment  until  after  appellee's  release  as  stated.  It  does  not  ap- 
pear that  the  jailer  was  informed  of  the  circumstances  of  the  arrest  or 
imprisonment,  or  that  express  demand  for  release  was  made  of  him  by 
appellee  on  the  jailer's  return. 

We  have  been  unable  to  avoid  the  conclusion  that  the  judgment  as 
against  appellant  is  unauthorized  by  the  facts.  By  title  101,  Rev.  Stats., 
relating  to  sheriffs  and  constables,  authority  is  given  sheriffs  to  appoint 
deputies,  and  by  article  4897  sheriffs  are  made  responsible  for  the 
"official"  acts  of  their  deputies,  and  are  given  the  same  remedies  against 
such  deputies  and  their  sureties  as  any  person  can  have  against  the  sher- 
iff and  his  sureties.  In  the  use  of  the  term  "official'^  in  this  statute, 
when  construed  with  its  connected  clause,  the  Legislature  must  be  pre- 
sumed to  have  had  knowledge  of  the  well  defined  distinction  between 
official  acts  and  acts  done  colore  officii ;  a  distinction  upon  which  many 
of  the  apparently  conflicting  cases  may  perhaps  be  reconciled;  and  to 
have  therefore  intended  to  exclude  responsibility  for  mere  usurpation  of 
authority  on  the  part  of  their  deputies.  The  deputy  sheriff  in  question 
was  in  the  performance  of  no  duty  imposed  on  him  by  law  or  by  appel- 
lant in  requesting  McNeil's  assistance.  It  is  in  case  of  resistance  alone 
that  authority  is  given  to  summon  assistance,  and  no  resistance  or  ground 
to  so  expect  is  here  shown.  Rev.  Stats.,  art.  4906 ;  Code  Crim.  Proc,  art. 
45.  Isbell,  then,  in  suifimoning  McNeil's  assistance,  was  in  no  sense 
acting  in  the  performance  of  an  official  act  or  duty.  Appellee's  illegal 
arrest  was  not  even  directed  by  Isbell,  and  it  would  hence  seem  clear  that 
appellantns  not  liable  therefor.  Nor  was  Isbell  in  the  performance  of 
official  duty  in  directing  McNeil  to  place  appellee  in  jail.     Isbell  was 
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without  authority  or  color  of  authority  to  direct  McNeil  to  imprison,  and 
such  direction  was  no  justification  to  McNeil  in  doing  so.  "When  a 
prisoner  is  committed  to  jail  by  lawful  warrant  from  a  magistrate  or 
court,  he  shall  be  placed  in  jail  by  the  sheriff."  Code  Crim.  Proc,  art. 
50.  No  warrant  existed  in  the  case  before  us,  nor  did  there  exist  any  of 
the  grounds  authorizing  an  arrest  without  warrant.  See  title  5,  chap. 
1,  Code  Crim.  Proc.  The  code  makes  it  the  specific  duty  of  an  officer 
making  an  arrest  without  warrant,  when  authorized,  to  take  the  accused 
"immediately*^  before  a  magistrate,  whose  duty  it  is,  after  examination, 
to  make  an  "order*'  committing  the  accused  to  the  jail  of  the  proper 
county,  when  the  law  and  facts  so  require,  and  to  issue  warrant  of  com- 
mitment containing  the  requisites  prescribed.  See  Code  Crim.  Proc, 
arts.  296-299. 

The  jailer  did  not  receive  the  appellant ;  he  merely  found  him  in  jail ; 
and  it  nowhere  appears,  as  before  stated,  that  he  was  apprised  of  the 
illegal  arrest  and  imprisonment  by  the  constable,  or  exercised  any  force 
to  detain  appellee.  The  entire  performance  seems  to  be  substantially 
that  of  the  constable,  who  acted  without  authority  or  color  of  authority, 
and  it  is  difficult  for  us  to  see  upon  what  distinction  the  sureties  were  re- 
leased (of  which  appellee  makes  no  complaint)  and  appellant  held  liable. 
It  is  entirely  clear  that  if  the  action  stated  was  official  the  sureties  are 
liable. 

In  speaking  of  the  liability  of  the  sureties  Mr.  Murfree,  in  his  work 
on  Sheriffs  (new  edition,  section  46),  says  that  the  liability  is  limited  to 
the  sheriff's  "official"  acts.  It  is  for  the  "official"  acts  of  his  deputies 
that  he  is  made  liable  under  our  statutes.  So  it  has  been  held  in  this 
State  that  the  sheriff,  as  such,  is  not  liable  for  money  collected  after  the 
return  day  of  an  execution ;  Hamilton  v.  Ward,  4  Texas,  356.  And  so 
as  to  his  sureties.  Haley  v.  Greenwood,  28  Texas,  680 ;  Thomas  v.  Brow- 
der,  33  Texas,  783;  Barnes  v.  Whitaker,  45  Wis.,  204.  In  State  v. 
McDonough,  9  Mo.  App.,  63,  it  was  held  that  where  an  officer  goes  out 
of  the  line  of  his  official  duty  and  unlawfully  and  without  warrant  makes 
an  arrest  though  done  colore  officii  the  sureties  on  his  bond  "for  the 
faithful  performance  of  his  duties"  are  not  liable.  In  State  v.  Wade 
(Md.),  Law.  Rep.  Ann.,  book  40,  628,  it  was  held  that  the  sureties  could 
not  be  held  liable  for  malicious  acts  of  a  sheriff  in  permitting  a  prisoner 
to  be  mobbed.  In  the  case  of  Chandler  v.  Rutherford,  by  the  Court  of 
Appeals  of  the  Indian  Territory,  51  S.  W.  Rep.,  981,  it  was  held  that  a 
United  States  marshal  was  not  responsible  for  the  act  of  one  of  his 
deputies  and  posse  who,  without  warrant  and  without  knowledge  of  the 
marshal,  shot  an  innocent  person  who  was  mistaken  for  a  hoi*se  thief. 
See  also,  Hawkins  v.  Thomas  (Ind.  App.),  29  N.  E.  Rep.,  157,  cited  in 
the  Indian  Territory  case.  In  Dysert  v.  Lurty  (Sup.  Ct.  Ok.),  41  Pac. 
Rep.,  724,  it  was  held  that  a  marshal  was  not  liable  for  the  acts  of  a 
deputy  in  seizing  a  stock  6f  goods  without  warrant  and  without  the 
knowledge  of  his  principal  and  not  in  discharge  of  any  duty  imposed 
upon  such  deputy  by  law.    In  Governor  v.  Pearce,  31  Ala.,  465,  a  sheriff 
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and  his  sureties  were  held  not  to  be  liable  for  the  acts  of  a  jailer  who 
mistreated  one  committed  to  jail  on  a  void  warrant. 

Other  cases  might  be  cited,  but  we  think  the  foregoing  sufficient  to 
illustrate  our  conclusion  that  in  the  case  before  us  the  sheriff  was  not 
liable.  The  acts  of  Isbell  were  without  the  knowledge  or  consent  of  his 
principal ;  he  was  not  acting  or  purporting  to  act  by  virtue  of  any  war- 
rant, and  not  in  the  performance  of  any  duty  imposed  by  law.  In  other 
words,  his  conduct  was  not  official.  The  case  is  not  believed  to  be  one 
of  a  mere  abuse  of  an  existing  authority,  as  are  the  cases  of  Huffman  v. 
Koppelkam,  8  Neb.,  344,  12  Neb.,  98;  Clark  v.  Wynn,  46.  S.  W.  Rep., 
915. 

The  judgment  is  accordingly  reversed  and  here  rendered  for  appellant, 
but  without  disturbing  the  judgment  as  to  other  parties. 

Reversed  and  rendered. 

Writ  of  error  refused. 

Speer,  Associate  Justice,  being  disqualified,  did  not  sit  in  this  case. 
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Heirs  op  William  Logan  v.  M.  P.  Logan  et  al. 

Decided  January  24,  1903. 

1.— Deeds— Registratioii  in  Wrong  County— Certified  Copies— Enabling  Statute. 
Where  deeds  were  recorded  in  a  county  where  the  land  was  not  situate, 
and,  the  originals  having  been  lost,  certified  copies  from  such  deed  records  were 
recorded  in  the  proper  county  after  the  enabling  Act  of  1896  (Rev.  Stats.,  art. 
4642)  such  copies  were  by  virtue  of  that  act  admissible  in  evidence  in  trespass 
to  try  title  upon  affidavit  of  the  loss  of  the  originals  as  prescribed  by  article 
2312,  Revised  SUtutes. 

8.— ^me— Lost  Deed— Record  as  Circumstantial  Proof. 

Where  plaintiffs'  deeds  were  lost,  they  could,  in  connection  with  proof  that 
they  had  asserted  title  to  the  land  and  paid  the  taxes  thereon  since  1860,  show 
the  record  of  deeds  conveying  the  land  to  themselves,  mad^*  in  a  county  other 
than  where  the  lands  were  situate,  as  a  circumstance  tending  to  prove  the  ex- 
istence of  such  deeds. 

8. — ^Taz  Sale — ^Redemption  of  Land — ^Tender. 

Where  lands  are  sold  for  taxes  and  the  owner  tenders  to  the  tax  purchaser 
in  redemption  thereof,  and  within  the  two  years,  double  the  amount  paid  at 
the  sale,  as  prescribed  by  the  statute  (Rev.  Stats.,  art.  5232n)  such  tender  is 
valid  although  made  through  a  bank  as  agent  and  the  tax  purchaser  did  not 
know  who  the  agent  represented  and  declined  it  for  that  reason. 

Appeal  from  the  District  Court  of  Shackelford.  Tried  below  before 
Hon.  N.  R.  Lindsey. 

A.  A.  Clark,  J.  W,  Akin,  and  C.  W.  Johnson,  for  appellants. 

J.  R.  Warren,  for  appellees. 

CONNER,  Chief  Justice.— This  suit  was  filed  March  23,  1901,  by 
appellants  in  the  ordinary  form  of  trespass  to  try  title  to  two  tracts  of 
land  of  320  acres  each,  situated  in  Shackelford  County,  and  known  as 
surveys  No.  400  and  No.  1555,  respectively,  of  the  T.  E.  &  L.  Co.  sur- 
veys. The  defense  included  a  plea  of  not  guilty  and  cross  bills  for  an 
aflSrmative  adjudication  in  appellees. 

Appellants,  who  claim  as  the  heirs  of  William  Logan,  among  other 
things,  offered  in  evidence  duly  certified  copies  from  the  deed  records  of 
Young  County  of  what  purported  to  be  original  deeds  from  the  said 
Texas  Emigration  and  Land  Company  to  William  Logan,  duly  conveying 
the  lands  in  controversy,  but  which,  upon  objection,  were  excluded,  in 
consequence  of  which  the  judgment  was  for  appellees. 

As  appears  from  the  bills  of  exception  regularly  taken  to  the  exclusion 
of  said  copies,  the  principal  objection  urged  thereto  was  that  the  origi- 
nals had  not  been  regularly  recorded  in  Young  County,  in  that  the  lands 
described  therein  were  situated  in  the  unorganized  county  of  Shackel- 
ford and  not  in  Young  County.  It  does  not  appear  that  Young  County 
was  the  parent  county,  or  very  clearly,  if  at  all,  that  by  legislative  acts 
Shackelford  County  was  at  the  time  of  the  purported  record  attached  to 
Young  County  for  purposes  which  would  have  authorized  the  record  of 


296  Heibs  of  Ix>no  v.  Logan. 

the  deeds,  although  it  does  appear  that  Shackelford  County  was  attached 
to  the  nearest  organized  county  for  purposes  pertaining  to  the  jurisdic- 
tion of  the  district  court,  and  inferentially,  perhaps,  that  Young  County 
was  such  nearest  organized  county.  But  without  going  into  the  per- 
plexing question  of  whether  Young  County  was  the  proper  place  for  the 
record  of  deeds  to  lands  situated  in  the  unorganized  county  of  Shackel- 
ford, as  is  perhaps  to  be  inferred  was  the  custom  at  the  period  of  the 
record  in  question,  we  nevertheless  have  concluded  that  the  court  was  in 
error  in  excluding  the  copies  mentioned. 

From  the  bills  of  exception  it  is  made  to  appear  that  proper  affidavit, 
which  was  not  controverted,  of  the  loss  of  the  originals  had  been  duly 
filed  among  the  papers  of  the  case,  and  that  the  copies  ofiFered  were  prop- 
erly certified  to  under  the  hand  and  seal  of  the  clerk  of  the  County  Court 
of  Young  County,  and  had  also  been  duly  recorded  in  the  deed  records 
of  Shackelford  Coimty  in  1902,  and  thereafter  filed  in  the  cause,  and 
three  days  notice  thereof  duly  given  appellees  before  the  trial.  The  bill 
recites  that  the  original  deeds  bore  date  September  5,  1858,  and  were 
filed  for  record  December  20,  1859,  and  recorded  in  Young  County  on 
December  21,  1859,  and  that  the  deeds  were  "properly  acknowledged  for 
record  at  the  time'*  of  their  registration.  The  irregularity,  if  any,  of  the 
record  of  the  original  deeds  specified  in  the  objection  to  the  copies  men- 
tioned, would  seem,  under  the  circumstances  stated,  to  have  been  cured 
by  the  enabling  act  of  1895,  Rev.  Stats.,  art.  4642,  which  is  as  follows : 
"Every  conveyance,  covenant,  agreement,  deed,  deed  of  trust  or  mortgage 
in  this  chapter  mentioned,  or  certified  copies  of  any  such  original  con- 
veyance, covenant,  agreement,  deed,  deed  of  trust  or  mortgage  copied 
from  the  deed  or  mortgage  records  of  any  county  in  the  State  where  the 
same  has  been  regularly  recorded,  although  the  land  mentioned  may  not 
have  been  situated  in  the  county  where  such  instrument  was  recorded, 
and  which  shall  have  been  acknowledged,  proved  or  certified  according 
to  law,  may  be  recorded  in  the  county  where  the  land  lies,  and  when  de- 
livered to  the  clerk  of  the  proper  court  to  be  recorded  shall  take  effect 
and  be  valid  as  to  all  subsequent  purchasers  for  a  valuable  consideration 
without  notice,  and  as  to  all  creditors,  from  the  time  when  such  instru- 
ment shall  have  been  so  acknowledged,  proved  or  certified  and  delivered 
to  such  clerk  to  be  recorded,  and  from  that  time  only;  provided,  how- 
ever, that  all  certified  copies  filed  and  recorded  under  the  provisions  of 
this  article  shall  take  effect  and  be  in  force  from  the  time  such  certified 
copy  was  filed  for  record ;  and  provided  further,  that  nothing  in  this  ar- 
ticle shall  be  construed  to  make  valid  any  instrument  which  was  at  the 
time  of  its  execution  from  any  cause  invalid.** 

This  being  a  remedial  statute  should  be  liberally  construed  in  aid  of 
the  object  sought  to  be  attained  by  the  law  making  power. 

No  irregularity  in  the  record  of  the  deeds  in  question  has  been  sug- 
gested or  appears,  save  that  it  was  perhaps  not  recorded  in  the  proper 
county,  a  defect  or  irregularity  which  was  expressly  cured  by  the  article 
quoted.    By  that  article  the  copies  offered  in  evidence  were  authorized 
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to  be  recorded  in  Shackelford  County;  they  were  recorded  there,  and 
hence  were  admissible  as  evidence  under  Revised  Statutes,  article  2312. 

If  we  are  correct  in  the  foregoing  view,  it  of  course  disposes  of  the 
material  question  presented;  we  will  add,  ho;wever,  that  the  evidence 
was  also  offered  as  ancient  instruments,  to  which  it  was  objected  that 
the  instruments  were  not  shown  to  have  come  from  the  proper  custody. 
While  we  are  not  prepared  to  hold  that  the  copies  offered  were  admis- 
sible as  competent  evidence  for  the  particular  purpose  offered,  yet  it  was 
shown  in  the  evidence  that  appellants  had  asserted  title  and  paid  taxes 
on  the  lands  in  controversy  since  about  the  year  1860,  and  we  do  not  see 
why,  the  originals  being  lost,  proper  proof,  if  any,  might  not  be  made 
that  at  the  date  asserted  deeds  of  certain  form  and  tenor  had  in  fact 
been  spread  upon  the  deed  records  of  Young  County,  as  a  circumstance 
tending  to  show  that  deeds  of  their  purported  character  were  in  fact  in 
existence  at  the  date  of  the  record,  to  be  considered  by  the  jury,  together 
with  all  other  evidence  in  determining  whether  or  not  the  Texas  Emigra- 
tion and  Land  Company  had  in  fact  made  deeds  to  William  Logan  as 
asserted  by  appellants. 

In  view  of  another  trial  we  also  add  that  while  we  disagree  with  ap- 
pellants in  the  objections  made  to  the  foreclosure  sale  for  the  taxes  <3f 
1898,  through  which  appellees  claim,  we  nevertheless  hold  that  the  ten- 
der made  appellees  in  redemption  of  such  sale  was  sufficient  under  article 
5232n,  Revised  Statutes.  It  is  undisputed  that  the  tender  of  a  sufficient 
amount  was  made  within  the  time  required  by  law,  and  we  can  not  think 
that  the  mere  fact  that  the  tender  was  made  through  an  agency  not 
known  by  the  purchaser  to  have  any  interest  in  the  land  could  affect  the 
question ;  the  real  owner  is  given  the  right  by  the  statute  to  redeem,  and 
we  know  of  no  law  which  required  the  owner  to  exhibit  his  evidences  of 
right  at  the  time  of  redemption. 

In  the  instance  before  us  appellants'  agent  in  the  town  of  Graham 
arranged  with  the  bank  at  that  place  by  phone  to  procure  the  bank  at 
Albany,  Texas,  to  make  the  tender,  which  was  refused  because  the  pur- 
chasers did  not  believe  or  understand  that  the  bank  at  Albany  had  any 
interest  in  the  lands  in  controversy.  No  reason  appears  why,  if  deemed 
material,  proper  inquiry  would  not  have  led  to  full  disclosure  of  the 
parties  appellant  in  whose  interest  the  tender  was  really  made. 

Other  questions  need  not  be  noticed,  but  for  the  error  discussed  in  the 
exclusion  of  the  testimony,  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 
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L.  C.  DowNTAiN  V.  C.  S.  Ray  et  al. 

Decided  January  24,  1903. 

Burden  of  Proof— Title — Partnership— <jeneral  Denial. 

.  Where  in  an  action  to  recover  cei-tain  mules,  brought  against  H.,  he  im- 
pleaded D.,  his  vendor,  as  a  defendant,  and  D.  pleaded  the  general  denial,  owner- 
ship, and  also  that,  as  a  partner  of  plaintiff,  he  had  sold  the  mules  to  H.,  hav- 
ing the  right  so  to  do  by  virtue  of  such  partnership,  it  was  error  for  the  court 
to  charge  that  the  burden  of  proof  was  on  D.  to  prove  such  partnership,  since 
such  defense  could  be  made  uiMer  the  general  denial,  and  the  burden  was  on 
plaintiff  to  show  title  to  the  property. 

Error  from  the  County  Court  of  Eastland.  Tried  below  before  Hon. 
J.  R.  Stubblefield. 

D.  0,  Hunt,  for  plaintifiF  in  error. 

Earl  Conner,  for  defendant  in  error. 

SPEER,  Associate  Justice. — This  action  was  brought  by  Ray 
against  Huestis  and  Read  to  recover  three  certain  mules  or  their  value, 
alleged  to  be  the  property  of  said  Ray.  The  defendants  answered,  plead- 
ing their  purchase  of  said  mules  from  Downtain,  the  appellant,  and 
caused  him  to  be  made  a  party  defendant  to  the  proceedings.  Downtain 
answered,  pleading  a  general  denial,  ownership  of  the  mules  at  the  time 
they  were  sold  by  him  to  his  codefendants,  and  specially,  that  if  he  was 
mistaken  in  his  allegation  of  ownership,  that  he  and  plaintiff  Ray  were 
copartners  in  the  ownership  of  the  mules,  and,  as  a  partner,  he  had  the 
legal  right  to  sell  them  as  he  did.  The  judgment  was  for  Ray  against 
>  Huestis  and  Read,  and  in  their  favor  against  Downtain,  who  alone  ap- 
peals. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
giving  to  the  jury  the  following  charge  requested  by  appellee  Ray,  to 
wit:  "In  this  case  the  defendant  L.  C.  Downtain  has  interposed  a  de- 
fense of  partnership  between  him  and  the  plaintiff  C.  S.  Ray,  and  in 
this  connection  you  are  instructed  that  the  burden  of  proof  to  establish 
the  existence  of  such  partnership,  if  such  there  were,  rests  upon  the  de- 
fendant L.  C.  Downtain,  and  if  you  find  by  a  preponderance  of  the  evi- 
dence that  C.  S.  Ray  was  the  owner  of  the  mules  herein  in  controversy 
as  between  the.  plaintiff  C.  S.  Ray  and  the  defendants,  Huestis  and  Read, 
excluding  the  question  of  partnership,  then,  before  you  can  find  for  the 
defendants  Huestis  and  Read,  you  must  find  from  a  preponderance  of  the 
evidence  that  there  was  at  the  time  of  the  purchase  of  the  mules  in  con- 
troversy by  Huestis  and  Read  an  existing  partnership  in  said  mules  be- 
tween the  plaintiff  C.  S.  Ray  and  the  defendant  L.  C.  Downtain,  and  un- 
less you  so  find  you  will  return  a  verdict  for  the  plaintiff  C.  S.  Ray.'* 

The  appellant's  right  to  justify  his  sale  of  the  mules  upon  the  grounds 
of  a  partnership  interest  in  them  did  not  depend  upon  his  pleading  such 
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partnership.  He  could  introduce  evidence  to  this  effect  under  his  gen- 
eral denial  of  the  plaintiff's  case.  Wilson  v.  Hudson,  63  Texas,  678.  To 
plead  that  he  is  the  owner,  either  sole  or  in  partnership  with  another,  is 
but  to  deny  plaintiff's  allegations  of  ownership.  Hence  it  of  course  fol- 
lows that  it  was  error  to  instruct  that  the  burden  of  proof  was  upon  ap- 
pellant to  establish  the  existence  of  a  partnership  between  himself  and 
appellee  Ray.  This  is  not  the  case  of  a  defendant  interposing  an  affirma- 
tive pleading  necessary  to  defeat  the  plaintiff's  cause  of  action.  The  bur- 
den of  proof  here  rested  on  the  plaintiff  throughout  the  entire  case. 
If  he  proved  that  he  was  the  owner  of  the  mules,  this  met  the  burden 
and  necessarily  disproved  the  truth  of  appellant's  answer.  If  he  failed, 
then  appellant  would  be  entitled  to  judgment,  without  having  to  bear 
the  burden  imposed  upon  him  by  the  terms  of  the  charge. 

This  error  is  also  contained  in  the  general  charge  of  the  court,  there 
being  no  assignment  predicated  thereupon.  However,  we  advert  to  same 
only  in  view  of  another  trial.  The  jury  were  repeatedly  told  that  they 
must  find  from  a  preponderance  of  the  evidence  that  Downtain  was  a 
partner  in  the  ownership  of  the  mules  before  they  could  return  a  verdict 
in  his  favor.  This  was  not  correct.  He  would  have  been  entitled  to  a 
verdict  upon  the  plaintiff's  failure  to  establish  his  ownership  by  a  pre- 
ponderance of  the  evidence,  as  already  stated. 

Other  matters  complained  of  will  probably  not  arise  upon  another 
trial.    Reversed  and  remanded. 

Reversed  and  remanded. 
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MissouBi,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
Mrs.  Sallie  Goss  et  al. 

Decided  January  24,  1903. 

1. — ^Railway — Negligence — ^Injury  to  Flagman. 

Where  a  railroad  flagman  whose  station  was  at  a  street  crossing  was  run 
over  by  a  switch  engine  that  was  running  backwards  at  a  speed  in  excess  of 
that  prescribed  by  the  city  ordinances,  and  with  no  switchman  on  the  footboard 
of  the  engine  tender,  as  required  by  the  rules  of  the  company,  a  finding  of  neg- 
ligence on  the  part  of  the  company  was  justified. 

2. — Same — Assumed  Risk. 

While  the  flagman  assumed  the  risks  of  injury  incident  to  his  employment 
there,  he  did  not  assume  the  risk  in  this  case,  since  it  was  negligence  on  the 
part  of  the  company  to  run  the  engine  at  a  rate  in  excess  of  that  prescribed 
by  the  city  ordinance,  and  to  have  no  switchman  on  the  tender  whose  business 
it  would  have  been  to  have  stopped  the  engine  by  the  use  of  the  air-brakes 
provided  for  that  purpose. 

8.— Same — Contributory  Negligence. 

An  employe  of  a  railway  company  who  loses  his  life  in  the  performance 
of  the  duties  of  his  position  is  not  chargeable  with  contributory  negligence. 

4.— Same — Same— Flagman  at  Street  Crossing. 

It  being  the  duty  of  the  flagman  to  give  warning  of  approaching  trains  at 
the  street  crossing,  and  such  duty  requiring  him  to  frequently  cross  the  rail- 
road track,  he  was  not  guilty  of  contributory  negligence  where  he  went  upon 
the  track  in  front  of  an  approaching  train  for  the  purpose  of  giving  warning  to 
some  ladies  who  were  crossing  the  track,  and  were  apparently  in  danger  of  be- 
ing run  over,  although  in  order  to  give  them  warning  it  was  necessary  to  turn 
his  back  upon  the  approaching  train,  and  although  he  saw  the  approaching  train 
before  he  went  upon  the  track. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Eice  Maxey. 

T.  8.  Miller,  and  Head  &  Dillard,  for  appellant. 

/W.  J,  Matthis,  E.  H.  Cummins,  and  Wolfe,  Hare  &  Semple,  for  ap- 
pellee. 

TEMPLETON,  Associate  Justice. — Robert  6o8s  was  engaged  in 
the  service  of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 
in  the  capacity  of  flagman  at  the  Main  street  crossing  in  the  city  of 
Denison.  He  was  struck  by  a  switch  engine  and  killed  while  on  duty 
on  April  18,  1901.  His  wife  and  children  brought  suit  to  recover  the 
damages  sustained  by  them  on  account  of  his  death,  and  on  a  jury  trial 
obtained  a  judgment  from  which  the  company  has  appealed. 

The  assignments  of  error  presented  and  urged  by  appellant  question 
the  sufficiency  of  the  evidence  to  sustain  the  Verdict,  and  a  reversal  is 
asked  on  that  ground  alone. 

Main  street,  in  the  city  of  Denison,  runs  east  and  west  aud  is  100  feet 
wide.  Appellant's  depot  is  situated  just  north  of  said  street,  and  fts 
freight  house  is  located  directly  west  of  the  depot.  Eight  tracks  of  ap- 
pellant cross  Main  street  at  right  angles  between  the  depot  and  I5he 
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freight  house.  The  flagman's  shanty  is  situated  between  the  fourth  and 
fifth  tracks  and  at  the  south  edge  of  the  street.  The  said  two  tracks  are 
twenty-three  feet  apart  and  the  other  tracks  some  eight  or  ten  feet  apart. 
There  is  a  plank  walk  on  each  side  of  the  street  which  extends  across  the 
tracks.  The  ground  is  practically  level  at  the  crossing,  and  for  some  dis- 
tance north  and  south  thereof,  and  the  tracks  are  substantially  straight 
in  both  directions.  The  pngine  which  struck  Goss  was  backing  6orth, 
pulling  thirty-one  empty  coal  cars,  which  were  being  made  into  a  train. 
It  was  on  the  track  which  lay  immediately  east  of  the  flagman's  shanty, 
and  struck  Goss  at  a  point  almost  opposite  the  shanty.  When  struck  he 
fell  back  on  the  track,  and  caught  hold  of  the  foot  board  of  the  tender. 
He  was  dragged  across  the  street  in  that  position.  When  he  struck  the 
walk  on  the  north  edge  of  the  street,  he  was  dragged  under  the  engine 
and  killed.  The  engine  was  stopped  just  after  it  crossed  the  walk.  The 
accident  occurred  about  the  middle  of  the  afternoon. 

The  occupation  of  Goss  was  a  hazardous  one,  and  he  assumed  the  risks 
ordinarily  incident  thereto,  but  did  not  assume  any  risk  arising  from  the 
negligence  of  his  employer.  If  he  was  killed  as  a  result  of  exposure  to 
the  risks  assumed  by  him,  his  wife  and  children  are  not  entitled  to  re- 
cover herein,  but  if  he  lost  his  life  in  consequence  of  the  negligence  of 
the  company,  they  are  entitled  to  recover  unless  he  was  himself  guilty  of 
negligence  which  contributed  to  his  death.  Bonnet  v.  Railway  Co.,  89 
Texas,  72 ;  Railway  Co.  v.  Single,  91  Texas,  287 ;  Railway  Co.  v.  Han- 
nig,  91  Texas,  347. 

The  first  question  to  be  considered  is  whether  the  evidence  was  such 
as  to  justify  the  finding  of  the  jury  that  the  death  of  Goss  was  caused 
by  the  negligence  of  the  company.  As  stated  above,  the  engine  which 
struck  Goss  was  backing  down  the  track  pulling  a  number  of  coal  cars, 
the  tender  being  in  front.  The  tender  was  equipped  with  a  square  tank, 
which-  prevented  the  engineer  from  seeing  the  track  in  the  direction  he 
was  going.  A  tender  with  a  sloping  tank  would  not  have  so  obscured  the 
view  of  the  engineer.  The  tender  was  provided  with  a  footboard  at  the 
back  end  thereof,  which  end  was  being  operated  in  front  at  the  time  of 
the  accident.  The  footboard  was  about  twelve  inches  above  the  track, 
and  the  object  of  its  use  was  to  enable  some  one  to  ride  there  whenever 
occasion  required.  There  was  an  angle-cock  which  could  be  used  by  one 
riding  on  the  footboard,  and  by  means  of  which  the  air  could  be  applied 
and  the  engine  stopped.  There  was  no  one  on  the  footboard  when  Goss 
was  struck.  There  was  a  rule  of  the  company  which  required  a  swit<jh- 
man  to  be  stationed  on  this  footboard  when  the  engine  was  being  backed 
over  a  street  corssing.  Some  question  as  to  the  application  of  the  rule  to 
this  particular  engine  is  raised,  but  we  think  the  rule  must  be  held  to 
apply.  The  evidence  is  decidedly  conflicting  in  regard  to  the  speed  of 
the  engine  in  question  at  the  time  of  the  accident.  It  is  sufficient  to 
warrant  the  conclusion  that  the  engine  was  being  operated  at  a  rate  of 
speed  in  excess  of  six  miles  per  hour,  which  is  the  limit  fixed  by  an  ordi- 
nance of  the  city  at  which  an  engine  may  be  operated  at  such  places. 
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A  passenger  train  had  arrived  a  few  minutes  before  the  accident.  An- 
other passenger  train  was  in  the  yards,  and  was  expected  at  the  depot. 
The  said  crossing  is  more  frequented  than  any  other  in  the  city,  and  a 
large  number  of  people  were  on  the  grounds  about  the  depot  at  the  time. 

In  our  opinion,  the  facts  stated  are  sufficient  to  warrant  the  inference 
drawn  by  the  jury  that  the  company  was  guilty  of  the  negligence  charged 
against  it.  The  running  of  such  an  engine  backward,  without  a  switch- 
man on  the  footboard,  at  such  place  and  at  the  rate  of  speed  shown,  was 
not  an  exhibition  of  that  care  which  prudence  would  seem  to  requira 
The  shape  of  the  tank  made  it  impossible  for  the  engineer  to  see  in  the 
direction  he  was  going  at  the  point  most  important  to  be  under  his  obser- 
vation, and  rendered  it  necessary  for  some  one  to  be  on  the  footboard. 
The  failure  to  have  a  switchman  on  the  footboard  would  be  excusable,  if 
at  all,  only  when  the  engine  was  being  run  at  the  very  slowest  speed. 
The  danger  of  striking  some  person  at  the  crossing  was  manifest,  and 
required  the  utmost  circumspection  on  the  part  of  the  operatives  of  the 
engine.  But  do  these  facts  constitute  negligence  as  to  the  flagman  ?  We 
think  so.  The  duties  of  his  position  made  it  necessary  for  him  to  be 
continually  crossing  the  tracks,  and  to  be  on  the  lookout  for  trains,  in 
order  that  he  might  warn  passers-by  of  their  danger.  Those  in  charge 
of  the  engine  were  not  required  to  so  operate  the  engine  as  to  protect  the 
flagman  from  dangers  which  he  might  have  foreseen  as  being  likely  to 
arise  in  the  ordinary  and  proper  conduct  of  the  company's  business. 
With  as  much  reason,  thay  should  not  have  operated  the  engine  in  such 
manner  as  to  expose  Goss  to  hazards  not  incident  to  the  business  when 
so  conducted.  The  flagman  had  a  right  to  assume  that  engines  passing 
the  crossing  would  be  operated  with  the  caution  required  under  the  cir- 
cumstances and  in  accordance  with  the  ordinances  of  the  city  and  the 
rule  of  the  company,  and  would  be  justified  in  acting  on  the  assumption. 
The  manner  in  which  the  engine  in  question  was  operated  was  not  only 
negligence  as  to  passers-by,  but  was  negligence  as  to  the  flagman,  since 
it  exposed  him  to  unnecessary  danger,  which  he  ought  not  to  have  been 
expected  to  foresee- and  guard  against.  If  the  engine  had  been  run  at 
the  proper  speed  he  might  have  avoided  injury,  and  if  a  switchman  had 
been  on  the  footboard  the  engine  might  have  been  stopped  by  the  use  of 
the  angle-cock,  or  Goss  warned  of  his  danger  in  time  to  have  escaped 
from  the  track.  It  is  not  unreasonable  to  attribute  his  death  to  the  fail- 
ure of  the  company  in  its  duty  to  him,  if  he  was  not  guilty  of  negligence 
which  contributed  to  the  loss  of  his  life. 

Wa^i  ]iv  isnWty  of  such  negligence?  He  was  on  the  track  when  struck.; 
the  track  wa^  level  and  straight,  and  there  was  nothing  to  prevent  him 
ttom  Bceing  the  approaching  engine  had  he  looked,  and  it  was  his  duty 
to  be  on  ibe  lookout  for  engines.  On  the  other  hand,  it  was  shown  that 
juflt  befon^  the  accident  occurred  two  ladies  were  crossing  the  tracks 
by  way  of  the  walk  on  the  north  side  of  the  street,  and  that  they  ap- 
pearefl  to  ha  In  danger  of  being  run  over,  and  seemed  insensible  of  their 
lat  Gross  observed  their  situation,  and  warned  them  of  their  dan- 
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gerous  position  by  waving  his  flag  and  calling  out  to  them ;  that  in  order 
to  accomplish  his  purpose  it  was  necessary  for  him  to  face  the  north  or 
northwest,  and  to  turn  his  back  in  the  direction  the  engine  which  struck 
him  was  coming.  And  we  think  it  is  a  reasonable  inference  from  the 
evidence  that  he  was  on  the  track  in  the  peformance  of  his  duty ;  that 
he  was  prevented  from  becoming  aware  of  his  own  danger,  and  from  pro- 
tecting himself  by  reason  of  his  efforts  to  save  the  lives  of  the  two  ladies, 
and  that  after  he  had  warned  the  ladies  there  was  not  sufficient  time, 
before  he  was  struck,  to  look  out  for  the  engine  which  struck  him  and 
retire  to  a  place  of  safety.  These  facts  explain  and  excuse  his  conduct. 
"One  who  endangers  his  own  life  in  order  to  save  the  life  of  anothier 
person  is  not  chargeable  with  being  a  trespasser  upon  the  railroad  track, 
nor  does  his  entering  upon  the  track  in  the  presence  of  danger  for  such 
purpose  lay  him  liable  to  the  charge  of  contributory  negligence."  Rail- 
way Co.  v.  Gray,  95  Texas,  424,  67  S.  W.  Rep.,  763.  "The  law  has  so 
high  a  regard  for  human  life  that  it  will  not  impute  negligence  to  an 
effort  to  preserve  it  unless  made  under  such  circumstances  as  to  con- 
stitute rashness  in  the  judgment  of  prudent  persons.  For  a  person  en- 
gaged in  his  ordinary  affairs,  or  in  the  mere  protection  of  property, 
knowingly  and  voluntarily  to  place  himself  in  a  position  where  he  is 
liable  to  receive  serious  injury  is  negligence  which  will  preclude  a  re- 
covery for  an  injury  so  received,  but  when  the  exposure  is  for  the  pur- 
pose of  saving  life  it  is  not  wrongful,  and  therefore  not  negligent,  unless 
such  as  to  be  regarded  either  rash  or  reckless."  Eckert  v.  Railway,  43 
N.  Y.,  503.  So,  even  if  Goss  knew  that  the  engine  was  approaching, — 
and  it  is  not  clear  that  he  did, — the  question  as  to  whether  his  going  on 
the  track  was  necessary,  and  was  not  fash  or  reckless,  considering  the 
reason  for  his  action,  was  properly  left  to  the  jury,  and  their  finding 
thereon  is  conclusive.  The  evidence  regarding  the  movements  of  the  de- 
ceased immediately  preceding  the  accident  is  hopelessly  conflicting,  but 
there  is  no  real  controversy  about  the  fact  that  just  before  he  was  struck 
his  .attention  was  absorbed  in  warning  the  ladies  off  the  tracks,  and  that 
his  conduct  indicated  that  he  considered  them  to  be  in  a  perilous  position. 
It  seems  clear  that  this  fact  accounts  for  his  failure  to  observe  and  avoid 
the  danger  to  himself.  The  conclusion  follows  that  he  lost  his  life  in 
the  performance  of  the  duties  of  his  p6sition,  and  is  not  chargeable  with 
negligence.    Railway  v.  Roney,  89  Ind.,  453. 

.  Since  his  death  resulted  from  the  careless  operation  of  the  engine,  and 
not  from  one  of  the  ordinary  risks  of  his  employment,  the  verdict  of  the 
jury  holding  the  company  liable  in  damages  to  those  dependent  upon 
him,  should  be  affirmed. 

AiJirmed. 
Writ  of  error  refused. 
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Laura  Hunteb  v.  Eunice  Mageb  et  al. 

Decided  January  26,  1903. 

1.— Fraudulent  Conveyance— Right  of  Devisee  to  Impeach. 

Where  a  second  Avife,  claiming  the  land  as  the  homestead  of  her  deceased 
husband  and  as  his  sole  devisee,  brought  suit  therefor  against  the  heirs  of  the 
first  wife,  is  was  incompetent  for  her  to  impeach  a  deed  of  the  land  made  by 
the  husband  to  the  former  wife  and  reciting  a  valuable  consideration,  upon  the 
ground  that  such  deed  was  in  fraud  of  creditors. 

2. — Same — Husband  and  Wife — ^Possession — Homestead. 

Where  the  husband  conveyed  homestead  land  to  his  wife  for  a  consideration 
received  by  him  from  her  separate  estate,  his  possession  of  the  premises  there- 
after was  not  adverse  to  her. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

J.  M.  Oibson,  for  appellant. 

Brashear  &  Danenhaum,  for  appellees. 

PLEASANTS,  Associate  -Justice. — ^This  is  an  action  of  trespass  to 
try  title.  Both  parties  claim  title  to  the  land  in  controversy  through 
Thomas  J.  Hunter,  deceased.  Appellant,  who  was  the  second  wife  of 
Thomas  J.  Hunter,  claims  the  land  by  virtue  of  her  homestead  rights 
and  as  sole  devisee  under  the  will  of  said  Hunter.  Appellees  are  heirs 
and  devisees  of  Josephine  B.  Hunter,  deceased,  the  first  wife  of  said 
Thomas  J.  Hunter.  The  land  in  controversy  is  a  part  of  a  tract  acquired 
by  Thomas  J.  Hunter  as  his  separate  property  prior  to  the  13th  day  of 
January,  1868.  On  that  date  last  mentioned  Thomas  J.  Hunter  con- 
veyed to  his  then  wife,  Josephine  B.  Hunter,  all  of  said  land  except  his 
homestead  of  200  acres.  This  deed  recites  a  consideration  of  $4125,  re- 
ceived by  the  grantor  from  the  separate  estate  of  hi^  wife,  the  grantee 
therein.  On  August  9,  1880,  Thomas  J.  Hunter  conveyed  to  Josephine 
B.  Hunter  the  200-acres  homestead,  reciting  as  a  consideration  $7500, 
received  by  him  as  proceeds  of  the  sale  by  himself  and  wife  of  500  acres 
of  the  land  theretofore  conveyed  by  him  to  his  said  wife.  These  deeds 
were  duly  acknowledged  and  filed  for  record  on  the  respective  dates  of 
their  execution.  Josephine  B.  Hunter  died  April  20,  1881,  and  appel^ 
lant  married  Thomas  J.  Hunter  on  June  7,  1890. 

Josephine  B.  Hunter,  by  her  last  will,  bequeathed  all  of  her  property 
to  her  four  children  and  her  husband  in  the  proportion  they  would  in- 
herit same  had  she  died  intestate,  and  named  Thomas  J.  Hunter  as  ex- 
ecutor of  the  will.  Thomas  J.  Hunter,  as  executor  of  this  will,  conveyed 
to  two  of  Mrs.  Hunter's  children  their  interest  in  the  property.  Apr 
pellees  are  the  two  remaining  children  of  Josephine  B.  Hunter. 

Thomas  J.  Hunter  died  November  20,  1900.  By  his  last  will,  which 
was  duly  probated,  he  bequeathed  all  of  his"  property  to  the  appellant. 
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The  land  in  controversy  contains  277  acres,  and  was  occupied  by  Thomas 
J.  Hunter  as  a  homestead  from  1876  to  the  time  of  his  death. 

This  suit  was  instituted  by  appellees  on  the  18th  day  of  December, 
1900,  and  by  sequestration  proceedings  appellant  was  ousted,  and  fail- 
ing to  give  a  replevy  bond,  appellees  obtained  possession  of  the  property. 
In  the  court  below  appellant,  in  addition  to  a  plea  of  not  guilty,  specially 
pleaded  that  the  deeds  from  Thomas  J.  Hunter  to  Josephine  B.  Hunter, 
under  which  appellees  claim,  were  fraudulent  and  void ;  that  the  consid- 
erations named  in  said  deeds  were  false  and  fictitious;  that  said  deeds 
were  executed  by  the  said  Thomas  J.  Hunter  for  the  purpose  of  defraud- 
ing his  creditors,  and  that  the  said  Josephine  B.  Hunter  knew  of  and 
participated  in  said,  fraud. 

To  this  answer  the  appellees  interposed  the  following  exceptions: 
"For  special  exception  plaintiffs  say  that  said  answer  is  insufficient  in  so 
far  as  it  attacks  and  asks  to  set  aside  for  fraud  upon  his  creditors  the 
conveyances  executed  by  Thomas  J.  Hunter  to  J.  B.  Hunter,  the  mother 
of  these  plaintiffs,  dated  October  10,  1867,  and  August  9,  1880,  convey- 
ing the  land  in  controversy,  because  it  appears  from  said  answer  that  the 
defendant  is  not  claiming  said  land  nor  a  lien  thereon  as  a  creditor  of 
said  T.  J:  Hunter,  nor  is  she  seeking  to  enforce  such  a  lien.  (2)  It  ap- 
pears from  said  answer  that  defendant  claims  said  land  as  surviving 
widow  of  Thomas  J.  Hunter  ^nd  sole  devisee  of  said  Hunter,  and  is 
therefore  estopped  from  attacking  said  conveyances  as  having  been  exe- 
cuted in  fraud  of  his  creditors.  Wherefore  plaintiffs  pray  the  court  to 
strike  out  so  much  of  said  answer  as  alleges  a  fraudulent  consideration 
of  said  deeds  and  seeks  to  set  them  aside. 

"Plaintiffs  further  specially  except  to  said  answer,  in  so  far  as  de- 
fendant claims  the  property  in  controversy  as  the  surviving  widow  and 
sole  devisee  of  T.  J.  Hunter,  for  the  reason  that  the  said  T.  J.  Hunter 
by  deeds  above  referred  to,  and  as  admitted  in  said  answer,  conveyed 
said  property  to  his  first  wife,  and  the  defendant  is  estopped  from  setting 
up  a  title  subsequently  acquired  through  the  same  grantor,  plaintiffs 
move  to  strike  out,"  etc. 

These  exceptions  were  sustained,  and  upon  a  hearing  of  the  cause  upon 
-  its  merits  by  the  court  below  without  the  intervention  of  a  jury,  judg- 
ment was  rendered  in  favor  of  plaintiffs  for  the  land  sued  for,  and 
against  defendant  on  her  claim  for  damages  for  the  wrongful  suing  out 
of  the  writ  of  sequestration,  from  which  judgment  the  defendant  below 
prosecutes  this  appeal. 

On  the  trial  appellant,  being  upon  the  stand,  was  asked  by  her  counsel 
if  she  knew  the  financial  condition  of  Thomas  J.  Hunter  from  1876  up 
to  the  time  of  his  death,  and  if  he  was  not  insolvent  during  all  of  that 
time.  Appellees  objected  to  these  questions  on  the  ground  that  the  tes- 
timony sought  to  be  elicited  thereby  was  irrelevant  and  immaterial. 
These  objections  were  sustained  by  the  court.  Appellant  then  offered  in 
evidence,  for  the  purpose  of  showing  the  financial  condition  of  Thomas 
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J.  Hunter  at  the  time  of  the  execution  of  the  deeds  to  Josephine  B. 
Hunter,  an  unsatisfied  judgment  for  $1145.89,  obtained  against  Thomas 
J.  Hunter  by  T.  W.  House  in  the  District  Court  of  Harris  County  on 
March  29,  1878.  Objections  of  appellees  to  this  evidence  on  the  ground 
of  irrelevancy  was  also  sustained. 

Under  appropriate  assignments  of  error  the  appellant  assails  the  rul- 
ings of  the  trial  court  upon  the  exceptions  to  the  answer  and  the  offered 
testimony  above  set  out.  None  of  these  assignments  can  be  sustained. 
It  is  well  settled  that  a  grantor  in  a  de^d  executed  for  the  sole  purpose 
of  defrauding  the  creditors  of  such  grantor  can  not  recover  the  property 
from  the  grantee  on  the  ground  of  want  of  consideration.  Such  grantor 
is  not  permitted  to  profit  by  his  fraud.  He  can  not,  in  the  language  of 
our  Supreme  Court  in  the  case  of  Hoeser  v.  Kraeka,  29  Texas,  450,  "say 
to  the  creditor  that  the  property  belongs  to  the  grantee,  having  been  pur- 
chased by  him  for  a  valuable  consideration,  and  that  the  purchaser  holds 
a  regular  deed  therefor  executed,  delivered  and  recorded,  and  at  the  same 
time  say  to  the  grantee  that  the  deed  was  fraudulent;  that  no  considera- 
tion actually  passed,  no  delivery  really  took  place,  and  that  these  facts 
were  merely  acknowledged  for  the  purpose  of  putting  the  property  be- 
yond the  reach  of  creditors.'*  A  court  of  equity  will  not  interfere  to  re- 
lieve such  grantor  from  the  consequences  of  his  own  fraudulent  act,  and 
he  can  not  invoke  the  assistance  of  the  Qourts  to  enable  him  to  profit  by 
his  wrongdoing.    Farrell  v.  Duffy,  5  Texas  Civ.  App.,  438. 

It  is  equally  well  settled  that  the  heir  or  vendee  of  such  fraudulent 
grantor  is  entitled  to  no  more  consideration  from  the  courts  than  the 
fraudulent  grantor.  To  hold  otherwise  would  in  great  measure  defeat 
the  object  sought  to  be  obtained  by  the  refusal  of  the  courts  to  relieve 
the  fraudulent  grantor,  and  would  tend  to  encourage  rather  than  deter 
debtors  from  disposing  of  their  property  for  the  purpose  of  defrauding 
their  creditors.  Eastham  v.  Eoundtree,  56  Texas,  114;  Brewing  Co.  v. 
La  Rose,  20  Texas  Civ.  App.,  575,  50  S.  W.  Rep.,  460. 

The  application  of  this  principle  of  the  law  is  in  no  way  affected  by 
the  fact  that  the  grantee  was  the  wife  of  the  fraudulent  grantor,  and 
fully  understood  and  acquiesced  in  the  fraud,  nor  by  the  further  fact 
that  the  husband  and  grantor  retained  possession  of  the  property.  His 
possession  was  in  no  sense  adverse  to  hers,  but  under  the  law  which  gives 
him  the  right  to  the  possession  and  control  of  her  separate  property,  she 
could  only  hold  possession  through  her  husband,  or  at  least  she  could  not 
liold  possession  as  against  him.  The  deeds  from  Thomas  J.  Hunter  re- 
citing a  consideration  moving  from  the  separate  estate  of  his  wife,  the 
property  thereby  conveyed  would  prima  facie  become  her  separate  prop- 
erty. 

The  only  fraud  alleged  in  the  petition  in  this  case  being  such  as  tlie 
appellant  will  not  be  heard  to  assert,  there  is  nothing  in  the  pleading  or 
evidence  impeaching  the  recitals  in  said  deeds,  and  their  effect  was  to 
place  the  title  to  the  land  in  controversy  in  Josephine  B.  Hunter  as  her 
separate  property.     Had  the  deeds  not  recited  a  consideration  moving 
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from  the  separate  estate  of  the  wife,  their  prima  facie  effect  would  have 
been  the  same,  even  had  the  property  at  the  time  of  such  conveyance  been 
community  property.  Story  v.  Marshall,  24  Texas,  306;  Frank  v. 
Frank,  25  S,  W.  Rep.,  819. 

It  follows  that  the  appellant,  as  the  second  wife  of  Thomas  J.  Hunter, 
acquired  no  homestead  right  in  said  property,  and  the  title  to  same  hav- 
ing vested  in  the  appellees  as  devisees  under  the  will  of  Josephine  E. 
Hunter,  the  trial  court  properly  rendered  judgment  in  their  favor  for 
the  title  and  possession  of  the  land,  and  said  judgment  is  in  all  things 
affirmed. 

Affirmed. 
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Ibon  City  National  Bank  of  Llano  v.  Fifth  National  Bank  op 

San  Antonio. 

Decided  January  28,  1903. 

Estoppel— Banks— Authority  of  Cashier— Misapplication  of  Deposit. 

Where  the  insolvent  cashier  of  plaintiff  bank  instructed  defendant  bank  to 
apply  plaintiff's  deposit  to  the  payment  of  a  loan  to  such  cashier,  and  this  was 
done,  without  notice  of  want  of  authority,  and  at  the  end  of  a  month  defend- 
ant sent  to  plaintiff  a  statement  of  account  showing  the  transaction,  which  was 
seen  by  plaintiff's  book-keeper  and  by  one  of  its  directors,  a  failure  to  give  no- 
tice of  a  want  of  authority  in  the  cashier  within  a  reasonable  time  and  until, 
more  than  six  months  thereafter,  the  cashier  was  discharged  and  had  subse- 
quently become  a  fugitive  from  justice,  whereby  defendant  was  deprived  of  his 
testimony  and  the  opportunity  by  legal  proceedings  or  moral  suasion  to  pro- 
tect itself,  operated  to  estop  plaintiff  to  deny  such  cashier's  authority  to  have 
the  deposit  so  applied.  Following  opinion  of  Supreme  Court  on  a  former  ap- 
peal, 92  Texas,  436. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Charles  L,  Lauderdale,  for  appellant. 

Shook  <&  Vanderhoeven  and  Newton  &  Ward,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  the  appellant 
to  recover  of  appellee  the  sum  of  $5018.65  alleged  to  have  been  unlaw- 
fully appropriated  by  appellee.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  appellee.  This  is  the  second  appeal  of  the  case.  47 
S.  W.  Rep.,.  533. 

The  facts  are  substantially  as  follows:  Some  time  early  in  May,  1894, 
W.  0.  Richardson  borrowed  $10,000  from  appellee,  giving  it  one  note 
for  $7000  and  another  for  $3000,  and  depositing  with  it  seventy  shares 
of  the  capital  stock  of  appellant  as  collateral.  At  or  about  the  time  he 
was  negotiating  for  the  loan  of  the  money,  Richardson  was  elected  ap- 
pellant's cashier,  and  immediately  began  to  de{)osit  funds  belonging  to 
appellant  with  appellee.  On  May  11,  1894,  Richardson  as  cashier  wrote 
to  the  cashier  of  appellee  to  charge  the  account  of  appellant  with  the  two 
notes  given  by  him.  The  amount  of  appellant's  deposits  were  not  suffi- 
cient at  that  time,  however,  to  pay  off  both  notes,  but  soon  afterwards 
Richards^on  had  $5000  sent  from  the  Hanover  National  Bank  of  New 
York  which  was  credited  on  the  larger  note,  and  the  deposits  in  the  sum 
of  $5018.65  were  applied  to  the  payment  of  balance  remaining  due  on 
the  two  notes.  The  notes  were  marked  "paid,"  and  with  the  collateral 
were  returned  to  Richardson.  Other  deposits  were  afterwards  made  by 
appellant  with  appellee,  but  were  soon  drawn  out.  Notice  that  the  de- 
posits had  been  applied  on  the  notes  was  given  by  appellee,  by  letter,  to 
W.  0.  Richardson,  cashier,  and  at  the  end  of  May,  1894,  a  statement  was 
sent  to  appellant  showing  that  the  $5018.65  had  been  credited  on  notes. 
A  statement  for  June  was  also  sent  to  appellant,  and  both  the  statements 
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were  afterwards  found  in  the  proper  place  in  the  bank  vault,  with  the 
0.  K.*'  of  appellant's  bookkeeper  written  thereon.  The  statements 
were  also  seen  by  a  director  of  appellant.  To  cover  up  the  mis- 
appropriation of  the  $5000,  Eichardson  falsified  appellant's  books  so 
as  to  make  them  show  that  the  sum  of  $5000  had  been  sent  by  the  San 
Antonio  bank  to  a  bank  in  Kansas  City  and  put  to  the  credit  of  appel- 
lant. Richardson  at  no  time  after  he  obtained  the  loan  had  any  property 
but  the  bank  shares,  and  they  were  utterly  valueless.  Appellant  knew, 
or  could  have  known  by  the  least  diligence,  that  Richardson  had  applied 
its  money  to  the  payment  of  his  debts.  In  December,  1894,  Richardson 
was  discharged  from  the  position  of  cashier,  and  some  months  afterwards 
was  indicted  for  embezzlement,  gave  bond,  and  then  absconded.  Tn 
1896,  about  two  years  after  the  misappropriation  of  the  money  by  Rich- 
ardson, and  after  he  had  become  a  fugitive  from  justice,  this  suit  was 
instituted.  Appellee  did  not  know  that  Richardson  was  without  author- 
ity to  apply  the  money  of  appellant  as  he  did,  but  acted  in  good  faith 
throughout  the  whole  transaction.  Appellant  knew  months  before 
Richardson  was  indicted  that  the  money  had  been  misappropriated,  but 
never  at  any  time  gave  notice  to  appellee  of  such  misappropriation  until 
this  suit  was  instituted. 

It  was  alleged  in  a  supplemental  petition  that  appellee,  through  its 
cashier  Engelke,  made  the  loan  to  Richardson,  with  the  stipulation  that 
the  latter  would  be  elected  cashier  for  appellant,  and  should  cause 
moneys  belonging  to  it  to  be  deposited  with  appellee  as  security  for  the 
loan  to  Richardson,  and  that  he  should  misapply,  and  appropriate  a  suffi- 
cient amount  of  appellant's  money  to  repay  the  said  loan.  Following  up 
the  allegation  of  conspiracy,  appellant  asked  the  following  special  charge : 
"If  the  deposit  account  of  the  plaintiff  was  begun  or  agreed  to  be  made^ 
on  the  part  of  W.  0.  Richardson,  and  was  accepted  on  the  part  of  any 
oflBcer  or  officers  of  the  defendant,  with  the  intention  or  understanding 
on  the  part  of  said  Richardson  and  any  officer  or  officers  of  the  defendant, 
that  such  deposit  or  deposits  or  any  part  thereof  should  be  used  and  ap- 
plied to  pay  or  satisfy  the  loan  made  or  to  be  made  by  the  defendant  to 
said  Richardson,  or  any  part  of  said  loan,  or  in  any  way  to  secure  the 
payment  of  said  loan  or  any  part  of  it,  then  you,  the  jury  in  this  case, 
must  return  a  verdict  in  favor  of  the  plaintiff."  The  refusal  to  give  the 
charge  is  made  the  subject  of  the  second  assignment  of  error.  There  was 
not  a  particle  of  testimony  tending  to  prove  any  such  understanding  as 
that  mentioned  in  the  charge,  and  it  was  therefore  properly  refused. 

Not  only  was  there  no  proof  that  appellee  had  no  knowledge  of  the 
want  of  authority  in  Richardson  to  make  the  disposition  that  he  did  of 
the  bank's  funds,  but  there  was  direct  and  positive  evidence  that  the 
officers  of  appellee  knew  nothing  of  Richardson's  misappropriation  of 
the  money,  and  fully  believed  that  he  had  authority  to  do  what  he  did. 
Therefore  it  was  not  error  for  the  court  to  fail  to  condition  estoppel  as 
to  appellant  on  the  fact  of  ignorance  on  the  part  of  appellee  as  to  Rich- 
ardson's authority  to  apply  the  funds  of  appellant  as  he  did.     Under 
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the  facts  the  court  might  have  instructed  the  jury  tliat  appellee  was 
ignorant  of  Richardson's  lack  of  authority. 

The  court  instructed  the  jury  that  when  a  statement  of  its  account 
was  sent  by  the  San  Antonio  bank  to  the  Llano  bank,  it  was  the  duty 
of  the  officers  of  the  latter  to  examine  the  statement  within  a  reasonable 
time,  and  to  notify  the  San  Antonio  bank  if  the  authority  of  Richardson 
was  questioned,  and  a  failure  to  examine  the  statement  or  a  failure  to 
notify  the  San  Antonio  bank  of  Richardson's  lack  of  authority,  would 
preclude  a  recovery  on  the  part  of  the  appellant,  if  appellee  sustained 
any  pecuniary  injury  by  such  failure.  In  the  fifth  assignment  of  error 
complaint  is  made  of  that  charge,  because  there  was  no  evidence  tending 
to  show  that  it  was  the  duty  of  anyone  to  examine  the  statement,  except 
the  man  whose  desire  it  was  to  conceal  the  statement  from  the  bank. 
There  was  testimony  to  the  effect  that  the  bookkeeper  and  at  least  one 
director  examined  the  statement,  and  the  latter  questioned  Richardson 
in  regard  to  the  items,  and  swore  that  he  was  not  satisfied  with  the 
answers  given.  It  was  shown  to  be  the  duty  of  the  bookkeeper  and  teller 
to  examine  such  statements.  Under  the  same  state  of  facts  in  this  case 
the  Supreme  Court  held  that  it  was  the  duty  of  appellant  to  examine 
the  statement  within  a  reasonable  time  and  give  notice  to  appellee  of. 
the  want  of  authority  in  Richardson.     92  Texas,  436. 

When  this  case  was  before  this  court  on  a  former  appeal,  it  was  held 
that  there  was  no  evidence  that  tended  to  show  that  the  San  Antonio 
bank  was  injured  by  a  failure  to  give  notice.  92  Texas,  436,  49  S.  W. 
Rep.,  368.  The  Supreme  Court  concluded  that  the  finding  that  there 
was  np  such  evidence  raised  a  question  of  law  upon  which  they  disagreed 
with  this  court.  That  court  enumerated  the  following  grounds  upon 
which  it  was  held  injury  to  the  San  Antonio  bank  might  be  predicated 
by  a  jury:  "Had  the  notice  been  promptly  given  when  the  statement 
was  received,  the  San  Antonio  bank  might  have  boon  able  (1)  to  show 
by  Richardson,  who  continued  months  thereafter  to  be  feuch  cashier,  that 
he  in  fact  had  such  authority,  whereas  it  is  now  compeMod  after  a  lapse 
of  two  years  to  submit  to  the  testimony  of  the  other  officers  of  Llano 
bank  (117  U.  S.,  96) ;  (2)  to  have,  by  legal  proceedings,  or  moral 
suasion,  in  some  measure  protected  itself  against  loss." 

The  reasons  given  by  the  Supreme  Court  expand  the  basis  upon  which 
prejudice  to  the  party  pleading  estoppel  may  be  predicated  to  an  extent 
that  almost  eliminates  it  as  one  of  the  neccvssary  elements  of  that  de- 
fense, for  it  would  seem  that  nothing  could  be  more  insubstantial  than 
the  privilege  of  having  the  testimony  of  a  criminal  with  which  to  con- 
front honest  men,  or  the  satisfaction  of  using  "moral  suasion"  or  a 
prosecution  against  him,  or  even  the  pleasure  of  issuing  a  writ  of  gar- 
nishment in  a  case  where  the  defendant  is  insolvent,  owning  no  property 
and  owing  large  sums  of  money  and  no  one  owing  him  anything.  The 
proof  established  that  Richardson  had  nothing  but  some  bank  shares 
which  were  utterly  worthless. 

The  Supreme  Court  of  Texas  has  very  eminent  authority  for  the  posi- 
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tion  assumed  by  it,  howeved,  for  in  the  ease  of  Bank  v.  Morgan,  117 
U.  S.,  96,  the  same  doctrine  is  vigorously  announced.  In  that  case 
Morgan's  employe  had  raised  checks  drawn  by  his  employer,  which  had 
been  presented  to  the  bank  and  paid  by  it.  At  the  end  of  the  month  in 
the  pass  book  of  the  employer  the  amount  of  the  checks  were  entered 
and  a  balance  struck.  Accompanying  the  pass  book  were  the  raised 
checks,  which  were  immediately  destroyed  by  the  dishonest  employe. 
Several  months  elapsed  before  the  employer  discovered  the  forgeries,  and 
the  employe  had  then  absconded.  The  employe  had  no  property.  The 
court  said:  "Still  further,  if  the  depositor  was  guilty  of  negligence 
in  not  discovering  and  giving  notice  of  the  fraud  of  his  clerk,  then  the 
bank  was  thereby  prejudiced,  because  it  was  prevented  from  taking 
steps,  by  the  arrest  of  the  criminal,  or  by  an  attachment  of  his  prop- 
erty, or  other  form  of  restitution.  It  is  not  necessary  that  it  should 
be  made  to  appear,  by  evidence,  that  benefit  would  certainly  have  accrued 
to  the  bank  from  an  attempt  to  secure  payment  from  the  criminal. 
Whether  the  depositor  is  to  be  held  as  having  ratified  what  his  clerk 
did,  or  to  have  adopted  the  checks  paid  by  the  bank  and  charged  to  him, 
can  not  be  made,  in  this  action,  to  depend  upon  a  calculation  whether 
the  criminal  had  at  the  time  the  forgeries  were  committed,  or  subse- 
quently, property  sufficient  to  meet  the  demands  of  the  bank." 

If  deprivation  of  the  privilege  of  obtaining  the  testimony  of  a  man 
who  had  robbed  an  institution  that  had  employed  and  trusted  him,  or 
losing  the  satisfaction  of  using  "moral  suasion"  with  an  insolvent  de- 
faulter, or  prosecution  of  a  criminal,  can  be  considered  in  prejudice  of 
the  rights  and  privileges  of  the  San  Antonio  bank,  then  it  has  suffered 
injury  and  a  case  of  estoppel  has  been  established  by  the  facts.  We 
have  been  able,  however,  to  arrive  at  this  conclusion  only  by  reason  of 
the  opinion  of  the  Supreme  Court  delivered  under  the  same  facts  found 
in  this  record. 

It  is  urged  by  appellant  that  appellee  did  ascertain  the  fact  of  the 
misappropriation  of  the  funds  when  the  indictment  was  returned,  and 
that  the  same  means  could  have  been  used  to  collect  the  debt  from  Rich- 
ardson then  as  could  have  been  used  one  year  before.  At  the  time  of 
the  return  of  the  indictment,  however,  Richardson  had  been  de[)rived 
of  his  place  as  cashier,  and  some  of  the  means  for  compelling  a  collec- 
tion, named  by  the  Texas  Supreme  Court,  would  not  have  been  practica- 
ble, such  as  an  appeal  to  his  pride,  or  fear  of  exi)osure  or  prosecution. 
The  same  facts  now  in  the  record  were  before  the  Supreme  Court  on  the 
former  appeal,  and  their  opinion  is  a  full  answer  to  all  objections  as  to 
insufficiency  of  the  evidence. 

None  of  the  assignments  is  well  taken,  and  the  judgment  is  affirmcMl. 

Ajfirm^d, 

Writ  of  error  refused. 
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VicTORiANO  Zapeda  v.  Jacob  Hoffman. 

Decided  January  28,  1903. 

L— Limitations — State. 

Limitations  do  not  run  against  the  State. 
2. — Same — Conflicting  Bonndarieo— Actual  Possession. 

Where  the  boundaries  in  a  deed  conflict  with  an  older  or  superior  survey, 
there  must  be  actual  possession  under  the  junior  title  of  the  part  so  in  con- 
flict in  order  for  limitation  to  run  in  favor  of  the  possession. 

3.^— Same — ^Ten  Years  Possession — Character. 

Possession,  in  order  to  give  title  under  the  ten  years  statute  of  limitation, 
must  be  by  acts  done  upon  the  land  such  as  give  imequivocal  notice  to  all  persons 
of  a  claim  to  it  adverse  to  the  claims  of  all  others,  whether  the  land  be  in- 
closed or  not. 

4.— Same— Evidence. 

See  evidence  of  possession  held  not  sufficient  to  support  title  under  the  ten 
years  statute  of  limitation. 

Appeal  from  the  Thirty-seventh  District  Court  of.  Bexar.  Tried 
below  before  Hon.  John  H.  Clark. 

Bell  &  MoAskill,  for  appellants. 

IVeftft  &  Ooeth,  for  appellee. 

JAMES,  Chief  Justice. — Plaintiff,  Hoffman,  alleged  that  he  is  and 
was  on  March  31,  1901,  owner  and  in  possession  of  certain  land  in  his 
inclosure,  the  same  being  all  of  survey  21^,  in  name  of  J.  P.  Alexander, 
and  parts  of  surveys  176  1-10,  H.  Dohme,  and  No.  1,  John  B. 
McMichel.  That  on  April  1,  1901,  defendants  Victoriano  Zapeda  and 
his  wife  Catarina  Zapeda  caused  plaintiff's  fence  surrounding  his  said 
land  to  be  cut;  that  plaintiff  repaired  it,  and  on  April  7th  defendants 
again  cut  it;  that  they  threaten  to  again  cut  and  destroy  it,  which 
threats  he  fears  they  will  carry  into  effect;  that  defendants  have  been 
and  are  committing  acts  of  trespass  on  plaintiff's  said  land,  cutting  wood 
therefrom,  etc.,  to  plaintiff's  damage  in  certain  sums ;  and  that  said  acts 
were  maliciously  and  oppressively  done,  for  which  he  asks  exemplary 
damages  in  a  certain  sum,  and  prays  for  injunction  and  damages. 

It  is  not  deemed  necessary  to  state  the  pleadings  further,  except  that 
defendants  disclaimed  as  to  the  land  described  in  the  petition,  except  as 
to  such  as  might  conflict  with  the  Thomas  Perez  160-acre  survey  No. 
405%,  which  survey  was  conveyed  by  Thomas  Perez  to  Victoriano 
Zapeda,  in  1883,  and  which  was  paid  for  with  the  separate  funds  of 
defendant,  Catarina  Zapeda.  As  to  this  tract  they  also  pleaded  title  by 
limitations.     Plaintiff  in  turn  pleaded  res  adjudicata. 

It  was  admitted  that  plaintiff's  title  was  from  the  State;  that  the 
Dohme  title  dated  from  May  24,  1874,  the  McMichel  title  from  January 
7,  1881,  and  the  Alexander  title  from  January  17,  1901.  It  was  also 
admitted  that  title  to  same  ^^is  good  in  plaintiff  and  was  so  on  March  31, 
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1891,  and  since  then  in  all  the  land  except  in  so  far  as  same  may  be 
defeated  by  the  claim  of  title  of  defendants  to  the  Perez  land  described 
in  the  answer  or  in  so  far  as  defendant  might  establish  superior  title  in 
himself  by  possession  or  other  rights  plead  in  his  answer/' 

The  following  matters  were  in  issue :  Did  defendants  show  the  exist- 
ence of  title  under  the  State  to  the  Perez  pre-emption  survey,  or  a  title 
by  limitations,  as  against  plaintiff's  admitted  title? 

The  evidence  fails  to  show  that  title  was  obtained  from  the  State  to 
the  tract  described  in  the  answer  as  purchased  by  defendants  from 
Thomas  Perez. 

As  to  limitations,  the  facts  are  substantially  that  the  land  described  in 
the  deed  from  Perez  to  Victoriano  Zapeda  conflicted  in  part  with  a  supe- 
rior survey  known  as  the  Thomas  Robinson  survey,  owned  by  defendant, 
and  upon  that  part  of  the  Perez  tract  in  conflict  with  the  fiobinson 
defendants  had  all  their  improvements.  The  witness  Modesto  Torres 
testified  that  Zapeda  pastured  his  cattle  on  the  land,  and  had  a  field  on 
it,  and  had  been  getting  wood  there  ever  since  he  bought  it  from  Perez ; 
that  he  moved  on  the  land  about  seventeen  years  ago ;  that  the  improve- 
ments made  by  Zapeda  are  all  on  such  part  of  the  land  and  is  also  cov- 
ered by  the  Thomas  Robinson  survey  owned  by  Zapeda.  Victoriano 
Zapeda  testified  that  he  moved  on  the  Perez  land  about  1883 ;  that  it  had 
been  his  home  ever  since  then ;  that  he  has  ever  since  used  the  land  for 
a  pasture  for  his  cattle,  got  water  from  the  Pastores  spring  at  the  north- 
west corner  of  the  Perez  land  at  a  place  not  on  the  Robinson  land.  That 
he  did  not  remember  the  date  he  moved  on  the  land ;  it  was  about  seven- 
teen years  ago.  (The  trial  was  in  1902.)  That  his  improvements  are 
entirely  within  the  Robinson  survey,  which  he  owned.  Jesus  Zapeda  tes- 
tified that  he  was  one  of  the  chainbearers  when  Thomas  Perez  had  the  . 
land  surveyed  for  a  pre-emption.  Perez  lived  there  about  three  years. 
Victoriano  Zapeda  bought  it  in  1883,  and  moved  on  it.  He  got  water 
from  the  Pastores  spring  for  home  use,  and  watered  his  cattle  there.  He 
grazed  his  cattle  on  the  land.  He  cut  wood  on  the  Perez  land  for  home 
use  and  for  market.  The  improvements  made  by  Victoriano  Zapeda  are 
OB  the  land  included  in  the  Thomas  Robinson  survey,  and  also  the  Perez 
survey. 

It  was  embraced  in  an  admission  that  the  improvements  made  by  Vic- 
toriano Zapeda  were  upon  land  covered  by  the  Robinson  survey  and  the 
Perez  claim,  and  not  upon  land  described  in  pla.intiff's  petition,  and 
also,  substantially,  that  defendant  had  committed  the  acts  charged,  and 
that  plaintiff  was  entitled  to  the  injunction  prayed  for  unless  said  land 
is  owned  by  defendants. 

There  is  a  sketch  made  a  part  of  the  judgment,  which  is  omitted  from 
the  original  transcript,  but  an  agreement  has  been  filed,  to  save  a  writ 
of  certiorari,  which  makes  a  transcript  heretofore  filed  for  an  affirmance 
on  certificate  a  part  of  the  record  in  this  appeal,  which  shows  the  judg- 
ment and  the  map  which  is  a  part  of  it    We  here  copy  the  map,  the 
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dotted  lines  being  added  by  us  in  order  to  show  approximately  the  situa- 
tion of  the  Perez  tract  with  reference  to  the  adjacent  surveys. 

From  this  sketch  it  will  be  noticed  that  the  Perez  tract  overlapped  in 
part  the  Robinson,  the  Dohme,  the  McMichel  and  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  surveys.  It  also  shows  the  position  of  the 
Pastores  spring,  which  one  of  defendants'  witnesses  states  is  at  the 
northwest  corner  of  the  Perez  boundaries,  but  this  is  evidently  a  mistake, 
as  the  sketch  shows  this  spring  to  be  the  southwest  corner  and  within  the 
conflict  of  the  Perez  with  the  Dohme  survey. 

As  to  the  Alexander  tract,  defendants  clearly  have  no  title  by  limita- 
tions, because  it  appears  that  until  1901  it  was  State  land,  and  against 
the  State  the  statute  does  not  run. 

Did  defendants  show  such  possession  of  the  portions  of  the  Dohme 
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and  McMichel  surveys,  over  which  the  lines  of  the  Perez  extended,  as 
would  support  a  claim  of  title  by  limitations.  Zapeda^s  use  of  part  of 
the  Perez  tract  (that  conflicting  with  the  Robinson)  was  undoubtedly 
sufficient  in  character  to  satisfy  the  statute,  and  constituted  constructive 
possession  to  the  whole,  under  ordinary  conditions.  Taliaferro  v.  Butler, 
77  Texas,  578 ;  Cantagrel  v.  Von  Lupin,  58  Texas,  570.  But  this  doc- 
trine of  constructive  possession  ceases  to  apply  where  the  boundaries  in 
defendant's  deed  conflict  with  an  older  or  superior  survey.  Parker  v. 
Baines,  65  Texas,  605 ;  Turner  v.  Moore,  81  Texas,  209,  and  cases  there 
cited ;  also  Allen  v.  Boggess,  94  Texas,  85.  In  such  a  case  actual  posses- 
sion must  exist  with  regard  to  what  is  thus  in  conflict. 

It  is  observed  that  defendant's  evidence  shows  that  the  Zapedas  had 
all  their  improvements  on  that  corner  of  the  Perez  tract  which  lay  over 
the  Robinson  survey ;  and  we  infer  from  this  that  they  had  no  fences  on 
the  remainder;  that  they  used  the  tract  generally  for  grazing  their  cattle 
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and  cutting  timber  thereon;  and  that  they  used  the  Pastores  spring  for 
stock  water  and  for  their  homestead  purposes.  The  map  shows  another 
spring  on  the  corner  of  the  tract  where  the  improvements  are  situated, 
and  a  proper  inference  is  that  that  spring  was  also  used  by  them  for  said 
purposes.  We  find  no  evidence  that  the  deed  from  Perez  to  Zapeda  was 
ever  recorded,  although  that  fact  was  alleged  by  defendants.  If  it  might 
be  said  that  there  was  some  evidence  that  the  Zapedas  had  the  land 
fenced,  there  was  none  to  show  how  long  it  had  been  fenced.  The  statute 
relied  on  was  that  of  ten  years. 

Under  the  decisions  in  this  State  this  evidence  was  not  sufficient  to 
show  actual  possession  of  the  land  inside  the  conflict  with  the  Dohme 
and  McMichel  surveys,  such  as  the  statute  contemplates.  Fuentes  v. 
McDonald,  85  Texas,  135;  Sellman  v.  Hardin,  58  Texas,  86;  Murphy  v. 
Welder,  58  Texas,  241.  As  is  stated  in  Richards  v.  Smith,  where  the 
acts  done  upon  a  tract  of  land  are  sucli  as  to  give  unequivocal  notice  to 
all  persons  of  a  claim  to  it,  adverse  to  the  claim  of  all  others,  and  this  is 
accompanied  by  an  actual  possession  exclusive  in  its  character,  then 
limitations  will  run  in  favor  of  the  person  so  asserting  adverse  claim 
and  enjoying  an  exclusive  possession  from  the  time  such  occupancy 
began,  whether  the  land  be  inclosed  or  not.  The  testimony  does  not 
approach  these  requirements,  and  there  was  no  attempt  to  show  that 
what  use  defendants  had  made  of  the  land  outside  of  that  actually  occu- 
pied by  them  had  been  exclusive,  nor  its  extent.  We  therefore  conclude 
that  the  testimony  warranted  finding  against  defendants'  claim  of  title 
by  limitations  to  any  of  the  land  described  in  the  petition,  and  that 
under  the  agreements  plaintiff  was  entitled  to  the  injunction. 

It  is  not  necessary,  in  this  view  of  the  case,  to  investigate  alleged  error 
in  reference  to  the  issue  of  res  adjudicata.  The  case  was  tried  by  the 
judge  without  a  jury,  and  there  are  no  conclusions  on  file.  In  this  state 
of  the  record  the  judgment  should  be  affirmed,  if  correct  on  any  theory 
of  the  evidence.    Walker  v.  Cole,  89  Texas,  323. 

Affirmed, 

Writ  of  error  refused. 
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CoBRALiTOs  Company  v.  Hugh  Mackay. 

Decided  January  28,  1903. 

1.— Statement  of  Facts— Strikiiig  Out  by  Trial  Court. 

Where  the  trial  judge  was  misled  by  the  misrepresentations  of  AP2>eIlant'8 
attorney  into  signing  a  statement  of  facts  not  agreed  to  by  the  parties,  nor 
made  out  by  the  judge,  and  which  did  not  give  a  true  statement  of  the  facts 
adduced  at  the  trial,  it  was  proper  for  the  trial  court  to  strike  out  such  state- 
ment upon  motion  with  due  notice  thereof  to  appellant. 

2. — Corporation — ^Partnership — ^Accounting. 

While  it  is  the  rule  that  a  corporation  can  not  form  a  partnership  with 
an  individual  unless  power  to  do  so  is  granted  in  express  terms  by^  its  charter, 
yet  where  an  attempt  has  been  made  to  form  such  partnership,  the  rules  as  to 
accounting  between  partners  will  be  applied  by  a  court  of  equity. 

3. — ^Partnership — ^Accounting — Interest. 

While,  as  a  geYieral  rule,  no   interest  is  allowed  on  partnership  accounts 

Erior  to  the  time  when  the  accounting  is  had,  yet  where  the  accounting  is  de- 
Lyed  through  misconduct  or  fraud,  the  partner  guilty  thereof  will  be  charged 
with  interest  for  the  time  the  accounting  has  been  so  delayed. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
A.  M.  WalthaU. 

Millard  Patterson  and  C.  N.  Buckler,  for  appellant. 

R.  V.  Bowden,  for  appellee. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellee  to 
procure  an  accounting  between  him  and  appellant  and  to  recover  from 
appellant  the  sum  of  $1972.08,  with  interest  at  the  rate  of  6  per  cent 
per  annum  from  the  22d  day  of  April,  1899.  A  trial  by  jury  resulted  in 
a  verdict  and  judgment  for  appellee  in  the  sum  of  $1460.20,  with  inter- 
est at  6  per  cent  per  annum  from  April  22,  1899. 

After  the  record  in  this  case  had  reached  this  court,  a  motion  to  strike 
out  the  statement  of  facts  was  made  by  appellee,  which  was  not  consid- 
ered, on  the  ground  that  the  District  Court  alone  could  correct  its  rec- 
ord. Appellee  then  filed  his  motion  in  the  District  Court  to  strike  the 
statement  of  facts  from  the  record  for  the  following  reasons : 

"1.  Said  alleged  and  pretended  statement  of  facts  is  neither  a  correct 
nor  complete  statement  of  the  material  facts  proved  in  said  cause. 

*^2.  Because  in  more  than  one  instance,  as  will  be  hereinafter  shown, 
it  misstates  the  testimony  as  to  matters  material  to  plaintiff's  rights,  and 
omits  a  large  amount  of  testimony  material  to  plaintiff's  rights,  as  will 
be  also  shown. 

"3.  Because  said  alleged  and  pretended  statement  was  presented  to 
the  trial  judge  for  his  certificate  and  signature  without  the  consent  or 
knowledge  of  plaintiff  or  his  attorney  and  without  any  effoii  being  made 
by  defendant's  attorneys  to  agree  with  plaintiff's  attorney  upon  a  state- 
ment of  facts  to  said  cause. 

"4.     Because  the  certificate  and  signature  thereto  of  the  Hon.  A.  M. 
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Walthall,  the  judge  of  this  court  before  whom  this  cause  was  tried,  was 
procured  by  defendant's  attorney,  C.  N.  Buckler,  by  stating,  and  thereby 
wrongfully  creating  upon  the  mind  of  the  said  judge  the  impression  and 
belief  that  said  alleged  and  pretended  statement  of  facts  was  substan- 
tially in  accordance  with  plaintiff's  contention  of  what  it  should  be, 
when  in  truth  and  in  fact  it  is  not,  nor  was  not. 

"5.  Because  said  alleged  and  pretended  statement  of  facts  was  not 
prepared  by  the  Hon.  A.  M.  Walthall,  the  judge  of  this  court  before 
whom  said  cause  was  tried,  and  whose  certificate  and  signature  are 
attached  to  same,  nor  was  it  examined  or  read  over  by  him,  nor  were  the 
contents  thereof  known  to  him  at  the  time  he  signed  the  same,  and  same 
was  signed  and  certified  by  said  judge  without  having  examined  any 
statement  of  facts  prepared  and  furnished  by  plaintiff,  and  without  giv- 
ing plaintiff  any  opportunity  to  be  heard  concerning  said  statement,  or 
to  present  a  statement  of  facts,  said  judge  being  led  into  so  doing  by  the 
improper  action  and  said  incorrect  statements  of  defendant's  attorney, 
C.  N.  Buckler." 

Appellant  appeared  and  answered  to  the  motion  and  it  was  tried  before 
the  Hon.  A.  M.  Walthall,  who  had  tried  the  cause  on  its  merits,  and 
after  hearing  the  testimony  he  entered  the  following  order:  "Now  on 
this  3d  day  of  November,  A.  D.  1902,  came  on  for  hearing  the  motion 
of  the  plaintiff  heretofore  filed  in  this  cause,  to  strike  out  from  the  rec- 
ords and  files  the  statement  of  facts  heretofore  filed  in  this  cause  by  the 
defendant,  in  the  office  of  the  clerk  of  this  court,  which  bears  the  clerk's 
file  mark  of  date  of  March  3,  1902 ;  and  it  appearing  to  the  court  that 
defendant  was  duly  served  with  notice  of  said  motion,  and  defendant 
having  answered  to  said  motion,  and  agreed  that  the  same  be  set  down 
for  hearing  on  this  date,  and  both  parties  appearing  by  their  respective 
attorneys,  and  announcing  ready  for  trial  on  said  motion,  the  court  pro- 
ceeded to  hear  same,  and  after  hearing  and  considering  said  motion  and 
the  exhibits  attached  thereto,  with  all  affidavits  and  defendant's  answer 
and  affidavits  made  a  part  thereof,  the  court  doth  find  that  said  state- 
ment of  facts  so  filed  is  not  a  statement  agreed  upon  by  the  parties,  or 
their  attorneys,  and  signed  by  them,  and  approved  by  the  judge  after 
finding  same  to  be  correct,  as  provided  by  article  1379,  Revised  Statutes; 
nor  is  the  said  statement  a  correct  Statement  of  facts  made  out  by  the 
judge  from  respective  statements  submitted  to  him  by  the  parties,  and 
from  his  own  knowledge  of  the  facts  proven  on  the  trial  and  ordered 
filed  and  made  a  part  of  the  record,  as  provided  by  article  1380,  Revised 
Statutes,  and  that  the  certificate  of  the  trial  judge  to  said  statement  of 
facts  should  not  have  been  given,  nor  said  statement  of  facts  filed  in 
this  case.  It  is  therefore  ordered  and  adjudged  by  the  court  that  said 
motion  be  sustained,  and  that  said  statement  of  facts  so  filed  by  the 
defendant  in  this  cause  in  the  office  of  the  clerk  of  this  court  and  bearing 
file  mark  of  the  clerk  of  this  court  the  3d  day  of  March,  A.  D.  1902,  and 
appearing  to  be  a  statement  prepared  by  the  trial  judge,  be  and  the  same 
is  hereby  stricken  from  the  records  and  files  in  this  cause,  and  for 
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nought  held,  and  that  plaintiff  recover  of  and  from  the  defendant,  the 
Corralitos  Compan}',  all  his  costs  in  and  about  this  motion  laid  out  and 
expended,  for  which  execution  may  issue." 

The  proceedings  on  the  motion  were  embodied  in  a  supplemental  tran- 
script, which  by  agreement  of  the  parties  was  made  a  part  of  the  record 
in  this  cause. 

The  proceeding  in  connection  with  the  statement  of  facts  is  well  sus- 
tained by  decisions  of  the  Supreme  Court,  which  have  been  followed  by 
this  court.  Railway  v.  Culberson,  72  Texas,  375;  Boggess  v.  Harris,  90 
Texas,  47G;  Willis  v.  Smith,  90  Texas,  636;  Ennis  Mercantile  Co.  v. 
Wathen,  93  Texas,  622 ;  Johnston  v.  Arrendale,  30  Texas  Civ.  App.,  504, 
71  S.  W.  Rep.,  44. 

The  district  judge  having  heard  the  testimony,  and  found  from  the 
same  that  the  statement  of  facts  was  improperly  in  the  record,  we  con- 
clude that  this  court  must  be  governed  in  reviewing  this  proceeding  as 
in  all  others,  and  if  there  is  evidence  to  sustain  the  judgment,  it  must 
be  sustained. 

Regardless,  therefore,  of  what  might  have  been  the  action  of  this  court 
in  the  premises  in  an  original  proceeding,  we  find  in  deference  to  the 
judgment  that  the  district  judge  was  misled  into  signing  a  statement 
not  agreed  to  by  the  parties,  and  which  was  not  a  statement  of  facts 
made  out  by  the  judge  from  statements  submitted  to  him  by  the  parties. 
We  further  find  that  an  attorney  for  appellant  presented  two  statements 
of  facts  to  the  trial  judge,  saying  that  one  was  a  statement  prepared  by 
appellant's  attorneys,  and  the  other  by  the  attorney  for  appellee.  He 
also  stated  that  the  parties  could  not  agree  upon  a  statement  of  facts, 
and  that  appellee's  attorney  had  made  pencil  notations  upon  the  margin 
of  the  statement  prepared  by  appellant's  attorneys,  and  that  the  said 
statement  with  the  marginal  notations  made  by  the  attorney  for  appellee 
embodied  the  testimony  as  contended  for  by  appellee's  attorney,  and  that 
with  the  marginal  notations  added  to  the  said  statement  only  minor 
differences  between  the  two  statements  remained.  Upon  this  represen- 
tation the  district  judge  signed  his  name  to  a  certificate  to  the  statement 
of  facts  prepared  by  the  attorneys  of  appellant,  which  certificate  had 
been  attached  to  the  statement  of  facts  by  the  attorney  for  appellant 
before  it  was  presented  to  the  judge.  The  statement  of  facts  with  the 
notations  on  the  margin  djd  not  give  a  true  statement  of  the  facts  pro- 
duced^ on  the  trial,  nor  what  was  contended  for  by  appellee's  attorney, 
and  the  statement  of  facts  was  not  made  up  from  the  two  statements 
and  the  memory  of  the  judge,  and  was  signed  by  the  judge  upon  his 
faith  in  the  representations  made  by  the  attorney. 

The  court  did  not,  therefore,  err  in  striking  the  statement  of  facts 
from  the  record  and  it  will  not  be  considered  on  this  appeal.  In  view 
of  the  facts,  it  can  not  be  maintained  that  the  want  of  a  statement  of 
facts  was  brought  about  by  a  neglect  of  duty  upon  the  part  of  the  district 
judge,  but  was  caused  through  the  acts  of  an  attorney  for  appellant. 

All  of  the  assignments  of  error  gain  their  support  from,  and  are  based 
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on,  the  facts,  and  the  suppression  of  the  statement  of  facts  dis|X)ses  of 
them.  It  is  unnecessary,  therefore,  to  consider  them,  and  only  the  sev- 
enth assignment,  which  raises  the  question  as  to  whether  it  was  proper 
to  allow  interest  until  there  had  been  an  accounting  between  the  parties, 
will  be  discussed. 

It  is  alleged  in  the  petition  :  "That  on  or  about  the day  of  Octo- 
ber, 1895,  the  plaintiff  and  the  defendant  entered  into  a  contract  in  writ- 
ing whereby  the  defendant  employed  the  plaintiff  to  conduct  and  operate 
for  it  a  tannery  owned  by  defendant  at  the  town  of  Corralitos,  in  the 
State  of  Chihuahua,  in  the  Republic  of  Mexico,  for  a  period  of  one  year 
from  the  first  day  of  November,  1895 ;  that  by  the  terms  of  said  contract 
defendant  agreed  to  furnish  all  material  necessary  and  pay  for  all 
expenses  required  in  the  operation  of  said  tannery,  and  for  all  cattle 
hides  furnished  the  tannery  by  defendant  it  should  be  allowed  the  sum 
of  $5  each,  and  for  all  sheep  hides  so  furnished  defendant  should  not 
be  allowed  anything,  except  that  the  tannery  should  remove  the  wool 
and  turn  the  same  over  to  defendant.  For  hides  tanned  the  defendapt 
was  to  allow  the  tannery  the  following  prices  for  all  hides  turned  over 
to  the  defendant:  cattle  hides  for  harness  and  saddles,  75  cents  per 
pound,  soles  in  general,  60  cents  per  pound,  and  sheep  skins  for  upper 
leather,  $6  per  dozen.  It  was  further  provided  by  said  contract  that 
plaintiff's  expenses  should  be  incurred  upon  his  individual  account,  and 
that  he  should  not  receive  any  salary,  but  that  the  tannery  should  be 
liquidated  yearly,  and  the  net  proceeds  be  equally  divided  between  plain- 
tiff and  defendant.  That  prior  to  the  expiration  of  said  written  contract 
plaintiff  and  defendant  modified  the  same  by  oral  agreement,  whereby 
the  duration  of  same  was  extended  indefinitely  without  any  time  speci- 
fied for  the  liquidation  of  the  accounts,  and  subsequently  there  was  a 
further  oral  modification  of  the  said  contract  whereby  it  was  agreed  that 
the  tannery  would  pay  the  defendant  15  cents  each  for  sheep  skins,  and 
defendant  would  take  all  the  wool  obtained  from  said  skins  at  the  price 
of  20  cents  per  pound.  That  during  the  period  of  the  operation  of  said 
'tannery  by  plaintiff  under  the  terms  of  said  contract  beginning  on  the 
1st  day  of  November,  1895,  and  ending  on  the  22d  day  of  April,  1899, 
the  defendant  expended  on  behalf  of  said  tannery  for  labor  and  material 
for  use  therein,  and  for  general  expenses  in  conducting  same,  the  sum 
of  $27,445,  and  received  the  net  products  of  same,  which  amounted  'to 
the  sura  of  $36,965,  leaving  the  net  profit  of  the  operation  of  said  tan- 
nery the  s\im  of  $9520,  of  which  plaintiff  owned  and  was,  and  is,  entitled 
to  one-half,  or  $4760.  *  *  *  That  plaintiff's  personal  account  with 
the  defendant  was  also  kept  by  the  defendant,  and  said  account,  and  the 
books  in  which  same  was  kept,  are  in  the  possession  of  the  defendant, 
and  plaintiff  can  not  give  the  items  thereof,  but  that  defendant  has 
advanced  plaintiff  by  way  of  supplies  and  money  from  time  to  time  a 
considerable  sum,  which,  after  paying  all  salaries  earned  and  expenses 
incurred  by  plaintiff  in  defendant's  service  prior  to  the  execution  of  the 
contract  above  mentioned,  amounts  to  about  the  sum  of  $1505.80.'* 
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If  a  corporation  could  enter  into  a  partnership,  the  allegations  of  the 
petition,  doubtless,  indicate  that  a  partnership  was  formed  between 
appellant  and  appellee,  and  that  the  object  of  this  suit  was  to  have  an 
accounting  between  the  partners.  It  is  the  rule,  however,  that  a  corpora- 
tion can  not  form  a  partnership  with  an  individual  or  with  another 
corporation,  unless  it  should  have  the  power  to  enter  into  such  partner- 
ship granted  in  express  terms  by  its  charter.  But  where  an  attempt  has 
been  made  to  enter  into  such  partnership,  the  rules  as  to  accounting 
between  the  partners  will  be  applied,  and  a  court  of  equity  would  not 
permit  the  value  of  the  services  or  the  property  to  be  t^ken  from  the 
individual  because  the  corporation  could  not  legally  enter  into  a  partner- 
ship.   Van  Keuren  v.  Manufacturing  Company,  13  N.  J.  Eq.,  302. 

It  is  the  general  rule  that  no  interest  is  allowed  on  partnership 
accounts  prior  to  the  time  when  the  accounting  is  had  and  the  balances 
ascertained,  but  where  an  accounting  is  delayed  through  misconduct  or 
fraud,  the  partner  guilty  of  such  misconduct  or  fraud  will  be  charged 
with  interest  for  the  time  an  accounting  has  been  thereby  delayed. 

There  being  no  statement  of  facts,  the  only  question  that  presents 
itself  is  as  to  whether  the  allegations  form  a  basis  for  charging  interest 
before  the  accounting  took  place.  It  is  alleged  in  the  petition  that  the 
amount  claimed  became  due  on  April  22,  1899,  and  furth^,  "that 
although  frequently  requested  so  to  do  by  plaintiff,  the  defendant  &as 
failed  and  refused,  and  still  fails  and  refuses,  to  render  plaintiff  a  true, 
correct  and  full  statement  of  the  accounts  pertaining  to  the  operation  of 
said  tannery,  but  has  only  rendered  a  partial,  iijcomplete  and  incorrect 
account  of  the  same,  and  wrongfully  claims  that  plaintiff  is  indebted  to 
it  and  has  refused,  and  now  refuses,  to  pay  the  plaintiff  any  sum  what- 
ever." The  allegations  are  sufficient  to  admit  proof  of  misconduct,  and 
in  the  absence  of  a  statement  of  facts  the  presumption  will  be  indulged 
that  the  evidence  sustained  the  verdict. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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San  Antonio  &  Aransas  Pass  Railway  Company  v. 
Bernardino  Gonzales. 

Decided  January  28,  1903. 

t.— Railroads— Personid  Injuries— Negligence— Charge. 

See  cfaftrge  in  an  action  for  injury  to  one  in  the  service  of  a  railroad  com- 
pany who,  while  rightfully  on  the  company's  platform,  and  attempting  to  load 
goods  on  a  fiat  car,  was  struck  by  a  sidebrake  rod  upon  a  moving  car,  and  pro- 
jecting over  the  platform,  which  is  held  to  present  the  law  as  to  the  defendant 
company's  liability  as  favorably  as  it  could  require. 

8. — Conyict — ^Personal  Injury. 

Though  a  convict,  hired  out  to  a  railroad  company,  may  be  acting  under 
the  orders  and  instructions  of  an  officer  placed  over  him  by  the  State,  yet,  if 
while  so  lacting  he  is  injured  by  the  negligence  of  the  railway  company,  he  is 
entitled  to  recover  damages  therefor. 

8.— Same. 

It  would  not  affect  the  convict's  right  of  recovery  had  the  work  he  was 
doing  been  for  the  State  instead  of  the  railway  company. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before  the 
Hon.  M.  Kennon. 

Harwood  &  Walsh,  for  appellant. 

8.  H.  Hopkins  and  J.  W,  Rainbolt,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  inflicted  upon  him  by  the  negligence  of  the  railway  company. 
The  appellant  answered  by  general  and  special  exceptions,  a  general 
denial,  and  a  special  plea  of  contributory  negligence.  The  trial  of  the 
case  resulted  in  a  judgment  in  favor  of  the  appellee  for  $2000,  from 
which  appellant  has  appealed. 

Conclusions  of  Fact. — On  November  2,  1900,  the  appellee  was  one  of 
a  gang  of  penitentiary  convicts  hired  by  the  State  of  Texas  to  the  appel- 
lant to  work  on  its  railroad.  The  convicts,  during  the  term  of  their 
employment,  were  in  the  custody  and  under  the  control  of  one  E.  B. 
Stedman,  a  sergeant  in  Ihe  employ  of  the  State  of  Texas,  who  was  also 
employed  by  appellant  a^  an  assistant  section  foreman  in  working  the 
gang  of  convicts.  While  appellant's  section  foreman  directed  and  super- 
intended the  work  done  by  them,  in  doing  the  work  the  convicts  were 
under  the  immediate  control,  supervision,  direction  and  order  of  the 
sergeant,  whose  orders  they  were  compelled  to  obey,  any  disobedience  of 
them  subjecting  the  convicts  to  punishment  by  flogging. 

During  the  time  they  were  hired  to  the  appellant  the  rations  were 
furnished  the  convicts  by  the  State.     On  the  day  stated,  the  gang  of 
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convicts  having  ceased  work  for  dinner  at  Slayden,  the  appellee  and 
another  convict  were  ordered  by  the  sergeant  to  throw  a  sack  of  peas, 
furnished  as  rations,  upon  a  flat  car  of  a  passing  train,  so  that  it  could 
be  carried  to  the  commissary  car  in  which  the  rations  of  the  gang  were 
stored,  and  while  in  the  act  of  obeying  the  order  appellee  was  struck  on 
the  head  by  a  brake  rod,  which  appellant  had  negligently  permitted  to 
become  so  bent  as  to  project  over  the  platform  where  appellee  was  at 
the  time  endeavoring  to  obey  the  order  of  the  sergeant,  and  was  thereby 
knocked  from  the  platform  under  the  wheels  of  the  car,  which  ran  over 
and  mashed  and  mangled  his  foot  and  ankle  so  as  to  render  their  ampu- 
tation necessary.  The  appellee  was  neither  guilty  of  nor  chargeable 
with  any  negligence  proximately  contributing  to  his  injury,  but  the 
same  was  proximately  caused  by  the  negligence  of  appellant  in  running 
the  train  on  which  there  was  a  car  with  a  brake  rod  projecting  over  the 
platform  where  appellee  was  doing  the  work. 

Concliisions  of  Law. — As  the  assignments  of  error  are  directed  to  the 
refusal  of  the  court  to  give  a  number  of  special  charges  asked  by  appel- 
lant, and  complain  of  the  charge  given,  we  will,  in  order  to  discuss  them 
intelligently,  insert  the  charge  of  the  court,  as  well  as  such  special 
instructions  as  were  given  at  appellant's  instance.  Before  doing  so,  we 
will  remark  that  we  believe  that,  when  they  are  read  and  considered  in 
reference  to  the  evidence,  they  will  be  found  to  constitute  a  complete 
refutation  of  appellant's  assignments  of  error. 

After  properly  defining  negligence  and  contributory  negligence,  the 
main  charge  of  the  court  proceeds  as  follows:  "(3)  If  you  find  from 
the  evidence  that  on  or  about  the  2d  day  of  November,  1900,  the  plain- 
tiff was  a  convict  in  charge  of  a  sergeant  at  Slayden ;  that  he  was  on  the 
platform  of  the  defendant's  station  at  Slayden,  and  that  he  was  right- 
fully upon  said  platform  and  rightfully  at  the  place  on  said  platform 
that  he  was  at  the  time  he  was  injured ;  and  that,  being  at  said  place,  he 
attempted  to  put  a  sack  of  peas  upon  a  flat  car  attached  to  one  of  defend- 
ant's engines  and  then  in  motion,  and  if  you  further  find  from  the  evi- 
dence that,  while  attempting  to  put  said  sack  of  peas  upon  the  car,  a 
side  brake  rod  upon  one  of  the  flat  cars  of  defendant,  also  attached  to 
said  engine  and  then  in  motion,  was  bent  so  as  to  project  over  the  plat- 
form upon  which  plaintiff  then  stood,  and  that  by  reason  of  its  so  pro- 
jecting, said  brake  rod  struck  the  plaintiff  and  knocked  him  from  the 
platform  to  the  ground;  that  thereby  plaintiff's  foot  was  crushed  by 
defendant's  train  in  such  a  manner  as  to  necessitate  the  amputation  of 
the  limb  above  the  ankle  and  below  the  knee;  and  if  you  further  find 
from  the  evidence  that  the  condition  of  the  brake  rod  was  known  to  the 
agents  and  servants  of  defendant  in  charge  of  the  convict  train ;  or  if,  in 
the  exercise  of  ordinary  care,  its  condition  ought  to  have  been  known  to 
said  servants  and  agents  of  defendant,  previous  to  the  accident  and  in 
time  to  remedy  the  defect,  and  was  known  to  the  plaintiff;  and  if  you 
further  find  from  the  evidence  that  as  to  the  plaintiff  it  was  negligence 
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on  the  part  of  the  defendant  to  operate  the  car  upon  which  the  bent 
brake  was  as  it  was  then  operated,  and  that  the  condition  of  the  brake 
was  the  result  of  negligence  on  the  part  of  the  defendant,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury  to  the  plaintiff — ^then 
the  plaintiff  would  be  entitled  to  recover,  unless  you  find  that  he  was 
guilty  of  such  contributoFy  negligence  on  his  part  as  to  preclude  his 
recovery,  in  regard  to  which  you  will  be  further  charged/' 

In  special  charge  No.  5,  given  at  appellant's  request,  negligence  and 
contributory  negligence  are  again  defined.  After  these  definitions  such 
charge  is  as  follows:  ''If,  therefore,  you  believe  from  the  evidence  in 
this  case  that  the  plaintiff,  Bernardino  Gonzales,  while  attempting  to 
load  a  sack  of  peas  on  a  loaded  flat  car  was  knocked  down  and  injured 
by  being  struck  on  the  side  of  the  head  by  a  side  brake  on  said  flat  car ; 
and  if  you  further  so  believe  that  the  said  Gonzales  was  guilty  of  negli- 
gence, as  negligence  is  hereinbefore  explained,  in  attempting  to  load 
said  peas  on  the  said  flat  car  loaded  with  dirt  at  the  time  and  place  and 
under  the  circumstances  he  was  there ;  or  if  you  believe  <from  the  evi- 
dence that  the  said  Gonzales  was  attempting  to  load  said  sack  of  peas 
on  said  flat  car  in  disobedience  to  his  orders;  and  if  you  believe  that  he 
was  guilty  of  negligence  in  failing  to  use  ordinary  care  and  proper  care 
to  exercise  his  faculty  of  seeing  said  side  brake;  and  if  you  further 
believe  that  such  negligence  on  the  part  of  the  said  Gonzales  approxi- 
mately caused  or  contributed  to  cause  his  injuries — then  you  will  return 
a  verdict  for  the  defendant,  the  San  Antonio  &  Aransas  Pass  Railway 
Company,  no  matter  if  you  should  find  that  the  said  side  brake  was 
actually  bent  and  leaning  out  over  the  platform,  or  whether  it  was 
standing  in  its  natural  position.  The  condition  or  position  of  the  brake 
under  these  circumstances  would  make  no  difference  and  the  plaintiff 
can  not  recover.^' 

Special  charge  number  6,  given  at  appellant's  instance,  also  contains 
definitions  of  negligence  and  contributory  negligence.  After  these 
definitions,  it  proceeds  as  follows:  "If,  therefore,  you  believe  from  the 
evidence  in  this  case  that  the  plaintiff,  Bernardino  Gonzales,  while  at- 
tempting to  load  a  sack  of  peas  on  a  flat  car,  received  the  injuries  com- 
plained of  by  being  struck  on  the  side  of  the  head  by  a  side  brake  of  the 
flat  car;  and  if  you  further  so  believe  that  the  said  (Jonzales  was 
acquainted  with  the  said  flat  cars,  and  had  been  working  in  and  around 
the  same  for  a  sufficient  length  of  time  for  him  to  have  become  familiar 
with  said  flat  cars  and  side  brakes;  and  if  you  further  believe  that  he 
could  have  seen  the  said  side  brakes  by  the  exercise  of  ordinary  care 
and  using  his  eyes ;  or  if  you  believe  that  the  danger  was  apparent  to  an 
ordinary  person,  and  that  in  the  face  of  said  danger  the  said  Gonzales 
attempted  to  pitch  said  sack  of  peas  on  the  car,  and  thereby  was  guilty 
of  negligence  and  failure  to  use  ordinary  care  and  proper  care  to  exer- 
cise his  faculty  of  seeing;  and  if  you  believe  that  such  negligence  on 
the  part  of  the  said  Gronzales  approximately  caused  or  contributed  to 
his  injuries,  then  you  will  return  a  verdict  for  the  defendant,  regardless 
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of  the  condition  of  the  said  side  brake,  as  it  does  not  matter  whether  it 
was  in  good  condition  or  whether  it  was  bent  over,  the  plaintiflE  can  not 
recover  under  these  circumstances.^' 

Special  charge  number  14,  given  at  appellant's  request,  is  as  follows: 
"Railway  companies  are  not  bound  under  the  law  to  furnish  any  par- 
ticular kind  of  appliances  on  their  trains,  and  they  are  not  to  be  the 
judges  of  their  suitability  for  the  particular  kind  of  work  for  which 
they  are  to  be  used,  but  it  is  their  duty  to  see  that  they  are  to  be  reason- 
ably safe  and  to  have  them  repaired  if  they  are  out  of  repair  within  a 
reasonable  time  after  any  defect  is  called  to  their  attention;  and  if, 
under  these  circumstances,  and  after  a  reasonable  notice,  the  railway 
company  fails  to  put  such  appliances  in  such  repair  as  will  make  them 
reasonably  safe  for  its  employes,  and  injury  results  from  such  defective 
appliances,  the  defendant  is  liable  for  damages,  but  even  if  injury  does 
result  it  must  be  shown  by  the  plaintiff  that  the  injury  if  any  grew  out 
of  the  defective  appliances.  In  this  case  you  are  instructed  that  even 
if  you  should  find  that  the  brake  was  defective,  or  leaning,  or  bent,  but 
that  the  accident  to  plaintiff  was  not  caused  thereby,  but  when  caused 
from  his  leaning  over  the  car  to  keep  the  bag  of  beans  from  falling,  and 
that  his  head  would  have  been  struck,  under  the  testimony,  by  the  brake 
had  it  been  in  an  upright  and  natural  position,  and  the  accident  was 
caused  from  the  act  of  leaning  over  the  car,  then  you  will  find  for  the 
defendant.'' 

If  either  the  main  charge  or  the  special  charges  copied  were  com- 
plained of  by  the  appellee,  we  should  be  constrained  to  hold  that  they 
are  not  free  from  criticism ;  but  as  to  appellant,  they  present  the  law 
made  by  the  pleadings  and  evidence  in  the  most  favorable  light  possible. 
To  have  given  special  charge  number  2,  the  refusal  of  which  is  made 
the  subject  of  appellant's  first  assignment  of  error,  would  have  been 
merely  to  repeat  the  substance  of  special  charge  number  5,  which  was 
given  to  the  jury  at  appellant's  request. 

By  special  charge  number  3,  the  court  was  requested  to  instruct  the 
jury  that  "if  they  should  find  from  the  evidence  that,  in  moving  the 
sack  of  peas  fcom  the  platform  to  the  commissary  car,  Gonzales,  and 
the  other  convict  assisting  him,  attempted  to  throw  the  sack  on  the  car 
which  was  being  operated  by  defendant  company,  and  if  at  the  time  he 
was  acting  under  instructions  and  command  of  Stedman,  sergeant  of 
the  State  of  Texas,  then  it  would  make  no  difference  whether  Stedman 
commanded  Gonzales  to  throw  the  sack  of  peas  on  the  flat  car  or  whether 
he  did  or  did  not  give  this  command,  if  the  evidence  shows  that  he  was 
acting  under  orders  of  Stedman  and  received  his  orders  while  so  acting, 
he  can  not  recover."  This  charge  ignores  entirely  the  act  of  negligence 
of  appellant  in  operating  its  train  with  a  brake  rod  bent  and  extending 
over  the  platform  where  the  appellee  was  compelled  to  be  at  work  by 
the  orders  of  the  sergeant,  who  held  him  in  custody  for  the  State,  and 
relieves  the  appellant  from  the  act  of  such  negligence,  though  it  is 
shown  to  be  the  proximate  cause  and  efficient  cause  of  appellee's  injury. 
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Thougli  a  convict  may  be  acting  under  the  orders  and  instructions  of 
an  officer  placed  over  him  by  the  State,  if  while  so  acting  he  is  injured 
by  the  negligence  of  a  railway  company,  he  is  entitled  to  recover  from 
it  such  damages  as  flow  from  the  injuries  inflicted  by  such  negligence. 
It  was  the  negligence  of  the  appellant,  and  not  appellee's  obedience  or 
disobedience  to  the  order  of  the  sergeant,  that.caused  him  to  be  knocked 
down  and  run  over  by  the  wheels  of  appellant's  train. 

Special -charge  number  4  is  to  the  effect  that  if  the  jury  believed 
from  the  evidence  that  at  the  time  appellee  received  the  injuries  com- 
plained of,  he  was  disobeying  the  orders  of  the  sergant  in  attempting 
to  throw  a  sack  of  peas  upon  a  moving  flat  car  loaded  with  dirt,  and  that 
in  such  disobedience  he  was  struck  on  the  head  by  a  side  brake  of  the 
flat  car,  and  thereby  thrown  under  the  train  and  had  his  foot  cut  off,  he 
could  not  recover,  no  matter  what  condition  the  side  brake  was  in  that 
struck  him,  whether  in  or  out  of  repair.  This  charge  is  subject  to  the 
same  criticism  given  the  one  just  considered.  Though  a  convict,  the 
appellant  owed  the  appellee  at  least  as  much  duty  as  it  did  members  of 
the  public  liable  to  be  where  they  would  in  all  probability  be  injured  by 
the  projection  of  a  brake  rod  propelled  along  its  track.  The  case  of 
Missouri,  K.  &  T.  Railway  Co.  v.  Scarborough,  29  Texas  Civ.  App.,  124, 
4  Texas  Ct.  Rep.,  905,  68  S.  W.  Rep.,  196,  is  one  where  the  plaintiff 
was  knocked  from  a  skidway  by  a  piece  of  timber  projecting  from  a 
moving  car  and  nm  over  and  injured  by  the  train,  and  this  court  held 
that  the  company  was  charged  with  the  knowledge  that  members  of  the 
public  were  liable  to  be  where  they  would  in  all  probability  be  injured 
by  projections  from  cars  propelled  along  its  track,  and  that  it  was  the 
railway  company's  duty  to  save  the  public  from  such  danger  by  seeing 
that  the  cars  were  free  from  such  projections.  In  support  of  this  hold- 
ing we  cite  Railway  v.  Gee,  3  Texas  Ct.  Rep.,  706 ;  Railway  v.  Davis, 
25  Texas  Civ.  App.,  8,  58  S.  W.  Rep.,  698 ;  Dobiecki  v.  Sharp,  88  X.  Y., 
207;  Sullivan  v.  Railway,  2  So.  Rep.,  586;  Hicks  v.  Railway,  64  Mo., 
430;  Archer  v.  Railway,  106  N.  Y.,  589,  13  N.  E.  Rep.,  318,  which  hold 
that  a  railway  is  responsible  to  persons  who  are  injured,  when  they  are 
where  they  had  the  right  to  be,  and  where  the  company  might  reasonably 
expect  them  to  be,  by  the  projection  of  anything  from  a  car  over  where 
such  persons  were  standing.  The  appellee  not  only  had  a  right  to  be 
where  he  was  when  he  was  struck  by  the  projecting  brake  rod,  but  he 
was  compelled  to  be  there.  In  being  where  he  was  he  had  no  volition; 
he  was  not  a  free  agent,  but  a  convict  and  prisoned.  When  the  railroad 
company  unloaded  the  sacks  of  peas  on  the  platform  for  the  gang  of 
convicts,  it  knew  that  some  of  them  would  be  ordered  there  to  remove  the 
sacks  to  the  commissary  car,  and  knowing  this,  it  can  not  escape  the 
responsibility  for  the  injury  it  inflicted  upon  the  appellee  by  its  negli- 
gence in  running  the  car  there  along  with  a  brake  rod  projecting  over  the 
platform  where  the  sacks  of  peas  were  to  be  handled. 

The  appellant  would  have  been  as  much  liable  for  the  act  of  negli- 
gence which  caused  appellee's  injury  if  the  work  he  was  doing  under  the 
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orders  of  Stedman  was  for  the  State,  as  it  would  have  been  had  the  work 
been  done  under  Stedman's  orders  as  an  assistant  foreman  for  the  benefit 
of  the  railroad  company.  Therefore,  the  appellant  was  not  prejudiced 
by  the  failure  of  the  court  to  give  special  charge  number  7  complained 
of  in  appellant's  fourth  assignment  of  error. 

What  we  have  said  as  to  the  assignments  of  error  already  considered, 
we  believe  is  sufficient  to  show  that  there  is  no  merit  in  any  one  of  the 
remaining  assignments. 

There  is  no  error  assigned  which  entitles  the  appellant  to  a  reversal 
of  the  judgment,  and  it  is  therefore  affirmed. 

Affirtned. 

Writ  of  error  refused. 
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San  Antonio  &  Aransas  Pass  Railway  Company  v. 
H.  P.  Ankerson. 

Decided  January  28,  1003. 

1.— .Prozinuite  Cause— Railroads— Personal  Injury. 

Where  the  engineer  of  a  freight  train,  in  violation  of  the  rules  of  the  com- 
pany, failed  to  signal  on  approaching  a  stopping  place,  but  slowed  up  without 
being  signaled  so  to  do  by  the  brakeman,  thereby  causing  him  to  be  thrown 
off  his  guard  so  that  he  did  not  discover  a  break  in  the  train  until  too  late  to 
check  the  rear  part  in  time  to  avoid  a  collision  of  the  two  parts,  whereby  he 
was  injured,  such  failure  of  the  engineer  to  signal  was  the  proximate  cause  of 
the  injury. 
S.— Personal  Injury— Negligence — dharge. 

An  expression  in  the  charge,  in  an  action  for  personal  injury,  which  pre- 
cluded plaintiff  from  a  recovery  if  guilty  of  negligence  which  "contributed  to 
his  injury,"  would  be  understood  by  any  jury  to  mean  the  same  as  negligence 
that  "contributed  to  cause  or  produce  the  injury." 

3. — Same — Contributory  Negligence — ^Evidence. 

See  evidence  given  by  plaintiff  and  contradictory  in  character  under  which 
it  is  held  that  the  issue  of  contributory  negligence  on  plaintiff's  part  was  never- 
theless for  the  jury. 

4.— Same— Contributory  Negligence. 

Since  men,  under  stress  of  circumstances  creating  a  fear  of  death  or  serious 
bodily  injury  can  not  usually  act  with  calmness  and  composed  judgment,  the 
party  creating  such  circumstances  can  not  be  allowed  to  plead  a  lack  of  judg- 
ment on  the  part  of  the  injured  person  to  excuse  the  negligence  -which  created 
the  circumstances,  and  it  is  therefore  no  defense  that  it  may  turn  out  that  if 
ihe  party  injured  had  done  differently  at  the  time,  or  had  done  nothing,  he 
would  have  escaped  injury. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Houston  Bros,  and  R,  J.  Boyle,  for  appellant. 

John  Sehom,  for  appellee. 

PLY,  Associate  Justice. — Appellee  instituted  this  suit  to  recover 
damages  arising  from  personal  injuries  inflicted  through  the  negligence 
of  appellant.  A  trial  by  jury  resulted  in  a  verdict  and  judgment  in 
appellee's  favor  for  $9000. 

Before  full  daylight  on  the  morning  of  January  30,  1901,  appellee 
was  in  the  cupola  of  the  caboose  as  rear  brakeman  on  a  freight  train  of 
appellant's  that  was  leaving  San  Antonio.  As  the  train  approached 
Hot  Sulphur  Wells  siding  he  discovered  that  there  was  a  break  in  the 
train,  that  the  front  section  was  running  slower  than  the  rear  section 
and  that  a  collision  was  imminent.  He  stepped  to  the  brake  and  ap- 
plied it,  but  in  about  a  second  the  collision  occurred,  and  appellee  was 
thrown  down,  and  received  serious  and  permanent  injuries.  The  fol- 
lowing rule  promulgated  by  appellant  was  in  force:  "Engineers  of 
freight  trains,  not  working  air  over  entire  train,  before  making  any 


328  S.  A.  &  A.  P.  Ey.  Co.  v.  Ankerson. 

stop  will  wait  until  a  signal  is  received  from  the  caboose.  Approaching 
a  station,  tank  or  other  point,  where  a  stop  is  made,  engineers  will  give 
the  usual  signal,  and  if  it  is  not  answered  by  a  stop  signal  from  the 
caboose,  you  will  call  for  signals,  and  under  no  circumstances  stop  until 
the  signal  is  given,  unless  in  case  of  danger.  This  bulletin  is  issued  for 
the  purpose  of  preventing,  if  possible,  some  of  our  broke-in-two  collisions. 
Conductors  will  see  that  engineers  are  given  the  proper  signals  from  the 
caboose." 

There  is  evidence  that  justifies  the  conclusion  that  the  engineer  did 
not  give  any  signals  of  his  desire  or  intention  to  stop,  and  did  not 
receive  any  stop  signal  from  the  conductor  or  brakeman,  and  his  negli- 
gence in  disobeying  the  foregoing  rule  was  the  direct  and  proximate 
cause  of  the  accident.  The  break  in  the  train  was  not  discovered  until 
the  front  section  was  about  to  stop  at  the  siding,  and  appellee  did  all  in 
his  power  to  stop  the  rear  section  of  the  train  and  avert  the  accident. 
The  train  did  not  have  air  brakes  over  its  entire  length. 

The  following  instruction  to  the  jury  is  complained  of  in  the  first 
assignment  of  error:  "If  you  believe  from  the  evidence  that  on  or 
about  the  30th  day  of  January,  1901,  plaintiff  was  in  the  employ  of  the 
defendant  as  a  brakeman  on  one  of  its  freight  trains,  and  that,  as  the' 
train  approached  the  station  of  Sulphur  Wells,  the  train  came  apart 
and  separated,  and  that  the  front  portion  of  the  train  was  stopped,  and 
that  the  rear,  or  detached  portion  of  the  train,  then  collided  with  the 
front  portion  thereof,  and  as  a  result  of  such  collision,  if  you  find  there 
was  a  collision,  plaintiff  was  huMed  or  thrown  against  the  window  frame 
of  the  caboose,  and  thereby  injured,  as  charged  in  his  petition;  and  if 
you  further  find  from  the  evidence  that  the  defendant  then  had  rules 
and  customs  in  force  governing  the  operation  of  freight  trains,  which 
provided  that  the  engineer  of  the  freight  train,  as  he  approached  the 
station  of  Sulphur  Wells,  should  signal  by  blowing  the  whistle  of  the 
engine,  and  if  such  signal  was  not  answered  by  a  stop  signal  from  the 
caboose  of  the  train,  the  engineer  should  then  call  for  signals,  and 
should  not  stop  the  train  until  the  stop  signal  was  given  from  the  ca- 
boose, unless  in  case  of  danger;  and  if  you  believe  from  the  evidence 
that  the  engineer  of  the  train,  upon  which  plaintiff  was  working  failed 
to  signal  by  blowing  the  whistle  of  the  engine,  as  he  approached  the 
station  of  Hot  Sulphur  Wells,  or  if  you  believe  from  the  evidence  that 
said  engineer,  as  he  approached  said  station,  did  give  the  signal  by 
blowing  the  whistle  of  the  engine,  but  you  also  believe  from  the  evi- 
dence that  no  stop  signal  was  given  from  the  caboose  of  the  train,  and 
that  said  engineer  stopped  the  front  portion  of  the  train  without  re- 
ceiving a  stop  signal  from  the  caboose,  and  if  you  further  believe  from 
the  evidence  that  said  engineer  was  negligent  in  failing  to  give  a  signal 
by  blowing  the  whistle  of  the  engine  as  he  approached  said  station  of 
Sulphur  Wells,  if  you  find  he  did  so  fail,  or  if  you  believe  from  the 
evidence  that  the  said  engineer  was  negligent  in  stopping  the  front 
portion  of  the  train  without  a  stop  signal  from  the  caboose,  if  you  find 
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that  he  did  stop  without  such  signal  being  given,  and  that  the  negli- 
gence of  said  engineer,  if  any,  was  the  direct  cause  of  the  collision,  if 
you  find  there  was  a  collision,  and  of  plaintiff^s  injury,  if  any,  and  that 
plaintiff  was  not  guilty  of  contributory  negligence  and  did  not  assume 
the  risk, — ^then  in  this  event  your  verdict' must  be  for  the  plaintiff/' 

The  charge  is  complained  of  on  the  ground  that  the  evidence  did 
not  show  that  the  failure  of  the  engineer  to  whistle  for  the  station 
could  in  any  way  have  caused  the  injury  to  appellee.  The  evidence 
showed  that  it  was  the  duty  of  the  rear  brakeman  on  a  freight  train, 
the  position  held -by  appellee  at  the  time  of  the  accident,  in  case  of  a 
break  in  the  train  to  give  a  "go-ahead"  signal,  and  to  stop  the  detached 
part  of  the  train  so  as  to  prevent  a  collision.  He  concluded  that  the 
parts  of  the  train  would  collide  if  he  tried  to  give  the  "break-in-two" 
signal,  and  laid  hold  of  the  brake  to  stop  the  detached  cars.  He  was 
led  into  not  giving  the  "break-in-two"  signal  because  the  engineer  had 
not  given  the  stop  signal,  and  he  concluded  that  he  was  not  looking 
back  because  he  had  not  given  such  signal,  and  consequently  could  not 
have  been  looking  for  a  signal  from  the  rear  brakeman.  If  the  fail- 
ure of  the  engineer  to  give  the  signal  at  the  proper  place  resulted  in 
throwing  the  rear  brakeman  off  his  guard,  thereby  causing  the  break 
in  the  train  not  to  be  discovered  until  it  was  too  late  to  stop  the  de- 
tached portion,  or  to  increase  the  speed  of  the  engine  so  as  to  get  it 
out  of  the  way,  such  failure  to  whistle  was  the  cause  of  the  accident, 
and  it  was  not  improper  to  submit  that  issue  to  the  jury.  According  to 
the  testimony  of  the  rear  brakeman,  he  was  led  to  believe  that  no  stop 
would  be  made,  and  by  that  reason  he  did  not  discover  the  break  in  the 
train  until  it  was  too  late  to  avert  the  disaster.  The  reason  given  for 
the  adoption  of  the  rule  requiring  engineers  to  give  a  signal  when  ap- 
proaching a  stopping  point,  and  to  wait  for  a  signal  until  a  stop  signal 
is  given  from  the  caboose,  was  to  prevent  "break-in-two"  collisions. 
Under  the  terms  of  that  rule  it  was  the  duty  of  the  conductor  to  see  to 
giving  the  answers  to  stop  signals  from  the  caboose.  The  evident  pur- 
pose of  the  stop  signal  from  the  locomotive  was  to  place  the  conductor 
and  rear  brakeman  X)n  their  guard  so  that  they  would  inspect  the  train 
and  ascertain  its  condition,  and,  after  that  was  done,  signal  an  answer 
back  to  the  engineer.  The  engineer  failed  to  give  the  cautionary  sig- 
nal, and  the  consequence  was  that  the  break  in  the  train  was  discovered 
too  late  to  prevent  the  collision.  Under  the  evidence  the  jury  could 
have  found  that  the  failure  to  blow  the  whistle  was  one  of  the  causes 
leading  to  the  collision  of  the  two  parts  of  the  train.  The  second  as- 
signment of  error  is  hypercritical  and  without  merit.  The  expression 
in  the  charge  that  precluded  appellee  from  a  recovery  if  guilty  of  neg- 
ligence which  "contributed  to  plaintiff's  injury"  would  be  understood 
by  any  jury  to  mean  the  same  as  negligence  that  "contributed  to  cause 
or  produce  the  injury." 

Appellee  in  one  part  of  his  testimony  stated  that  if  he  had  given  the 
"break-in-two"  signal  and  the  engineer  had  gone  ahead,  there  would 
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have  been  no  collision,  and  it  is  the  contention  of  the  appellant  that 
such  evidence  eliminated  all  question  as  to  whether  appellee's  conduct 
contributed  to  the  infliction  of  the  injury  upon  himself.  Whatever 
may  have  been  the  meaning  of  appellee  in  the  evidence  referred  to,  in 
another  part  of  his  testimony  he  stated,  "If  I  had  stopped  to  signal, 
the  detached  portion  would  probably  have  come  into  collision.  Un- 
der the  circumstances  I  did  the  best  I  knew  to  prevent  the  accident. 
*  *  *  I  did  not  give  him  the,  go-ahead  or  break-in-two  signal.  I 
knew  he  wouldn't  see  it.  That  is  not  the  only  reason  I  didn't  give  it; 
if  I  had  stopped  there  to  swing  my  arm  the  rear  part  would  have  met 
the  front  part  before  it  did."  It  was  for  the  jury  to  say  under  the 
facts  whether  appellee  was  guilty  of  contributory  negligence. 

The  complaint  as  to  excess  is  not  sustained  by  the  facts. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

There  was  evidence  to  the  effect  that  there  was  no  stop  signal  given 
by  the  engineer,  and  that  appellee  upon  discovering  the  break  in  the 
train  to  prevent  a  collision  of  the  parts,  was  placed  in  a  position  where 
he  had  to  choose  between  two  methods,  and  that  he  chose  that  of  put- 
ting on  the  brakes,  rather  than  to  lose  time  in  endeavoring  to  signal 
the  engineer.  No  stop  signal  having  been  given,  and  there  being  no 
reason  why  the  engineer  should  be  looking  toward  the  rear  of  the  train 
for  a  signal,  appellee  was  justified  in  assuming  that  the  engineer  was 
looking  forward  and  would  not  see  a  signal,  and  no  time  could  be  lost 
in  making  such  signals.  The  negligence  of  the  engineer  had  created 
an  emergency,  and  placed  upon  appellee  the  responsibility  of  choosing 
one  of  two  methods  to  prevent  a  collision.     He  chose  the  brakes. 

If  it  be  admitted  that  the  engineer  was  looking  back  and  would  have 
received  any  signal  given  by  appellee,  and  would  by  increasing  the 
speed  of  the  locomotive,  have  prevented  the  collision,  that  would  not 
necessarily  relieve  appellant  of  the  charge  of  negligence,  for  the  emer- 
gency had  been  created  by  the  negligence  of  appellant,  and  it  is  respon- 
sible for  the  existence  of  the  circumstances  that  forced  a  choice  of  ex- 
pedients on  appellee  to  prevent  the  collision.  As  said  by  the  Supreme 
Court  in  the  case  of  Railway  v.  Neff,  87  Texas,  303:*  "The  rule  is 
sound  and  just  which  holds  the  party  guilty  of  negligence  responsible  for 
the  result,  if  that  negligence  has  caused  another  to  be  surrounded  by 
such  circumstances  as  to  him  appear  to  threaten  the  destruction  of  life 
or  serious  injViry  to  his  person,  whether  that  person  be  prudent  or  im- 
prudent, if  in  an  .effort  to  save  his  life  he  makes  a  choice  of  means 
from  which  injury  results,  and  notwithstanding  it  may  turn  out  that 
if  he  had  done  differently,  or  had  done  nothing,  he  would  have  escaped 
injury  altogether."  Men,  under  stress  of  circumstances  which  create 
a  fear  of  death  or  serious  bodily  injury,  can  not  usually  act  with  calm- 
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ness  and  composed  judgment,  and  the  party  creating  such  circumstances 
will  not  be  allowed  to  plead  lack  of  judgment  on  the  part  of  the  victim 
of  the  circumstances  to  excuse  the  negligent  creation  of  them.  The 
creator  of  such  circumstances  is  the  producer  of  the  direct  and  proxi- 
mate cause  of  the  resulting  injury. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 

James,  Chief  Justice,  did  not  sit  in  this  case. 
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Missouri,  Kansas  &  Texas  Ra^ilway  Company  op  Texas  v. 
Chaklie  Smith. 

Decided  January  28,  1903. 

1.— Negligence— Removing  Hand  Car— Act  of  Foreman. 

Pleading  and  evidence  considered  and  held  to  support  a  recovery  in  favor 
of  a  member  of  a  bridge  gang  injured  in  removing  a  hand  car  from  track  by 
negligence  of  foreman  in  having  too  many  to  take  hold  on  one  side  of  the  car 
and  lift  it  suddenly,  throwing  the  weight  upon  plaintiff  and  one  companion  lift- 
ing on  the  opposite  side. 

2. — ^Evidence — ^Immaterial,  if  Error. 

Evidence  that  plaintiff,  after  his  injury,  went  from  Houston  to  St.  Louis, 
to  see  officials  of  defendant  railway,  upon  a  pass  furnished  by  the  company,  if 
inadmissible  as  an  admission  of  liability  (it  was  offered  professedly  to  fix  a 
date)  was  not  prejudicial  to  defendant,  nor  its  admission  ground  for  reversal. 

3. — ^Evidence — Pleading — Injury  to  Nerves. 

Under  a  general  allegation  of  injury  from  being  struck  on  the  groin  by  the 
fall  of  a  heavy  bolt,  while  lifting  a  hand  car  from  the  track,  expert  medical 
evidence  of  probable  nervous  injury  from  such  a  blow  was  admissible. 

4.— Trial— Witnesses  Under  Rule— Exemption  of  Medical  Expert. 

Where  witnesses  have  been  placed  under  the  rule,  there  was  no  abuse  of 
the  court's  discretion  in  refusing  to  permit  a  medical  expert  witness  for  defend- 
ant to  be  exempted  from  it  on  the  ground  that  his  assistance  was  needed  by 
defendant's  counsel  in  conducting  the  examination. 

6. — ^Evidence— Cross-Examination — ^Witness  Attending  Without  Subpoena. 

It  was  permissible  to  show  by  cross-examination  of  defendant's  ^7itnes^e9 
that  they  had  attended  in  pursuance  of  directions  of  defendant,  being  in  its 
employ,  and  what  compensation  they  received. 

6. — ^Evidence — ^Rules  of  Defendant — Discharging  for  Negligence. 

On  cross-examination,  by  plaintiff,  of  a  witness  whose  negligence,  as  a  fore- 
man in  defendant's  employ  was  charged  to  have  caused  the  injury  to  plaintiff, 
it  was  permissible  to  ask  him  as  to  the  existence  of  a  rule  of  defendant  to  dis- 
charge employes  guilty  of  negligence. 

7. — Requested  Instructions. 

It  was  proper  to  refuse  requested  special  instructions  upon  matters  suffi- 
ciently covered  by  the  general  charge. 

8. — Fellow  Servant — Vice  Principal. 

The  foreman  of  laborers  does  not  assume  the  position  of  their  fellow  serv- 
ant by  engaging  with  them  in  their  labors,  as  by  joining  them  in  lifting  a  hand 
car  from  the  track. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
John  M.  Furman. 

T,  8.  Miller  and  Geo.  W.  Tyler,  for  appellant 

J,  B.  McMahon,  for  appellee. 

FISHER,  Chief  Justice. — Charlie  Smith,  plaintiff  below,  filed  his 
first  amended  original  petition  in  the  District  Court  of  Bell  County, 
Texas,  July  20,  1900,  wherein  he  claimed  damages  for  personal  injuries 
received  in  lifting  a  hand  car  from  defendant's  track  while  he  was  em- 
ployed as  a  member  pf  the  bridge  gang,  under  J.  B.  Berry,  foreman; 


M.  K.  &  T.  By.  Co.  v.  Smith.  333 

"that  when  the  car  was  about  to  be  removed,  the  said  Berry,  with  the 
other  men,  took  hold  of  one  side  of  the  ear,  and  ordered  plaintiff  and 
another  one  of  the  men  to  get  on  the  opposite  side,  which  order  was 
obeyed,  and  in  this  manner  undertook  to  remove  said  car;  that  plaintiff 
and  the  man  lifting  with  him  took  hold  of  said  car  and  began  to  lift 
slowly  and  carefully,  as  they  were  bound  to  do  on  account  of  the  weight 
of  said  car,  and  while  they  were  so  lifting,  the  said  foreman  and  the 
men  lifting  on  his  side,  negligently,  recklessly  and  without  notice  to 
plaintiff  and  his  companion,  raised  their  end  of  the  car  to  such  an  ele- 
vation that  the  most  of  the  weight  was  thrown  upon  plaintiff,"  etc. 

Defendant  answered  by  general  denial,  and  further  alleged  (1)  that 
plaintiff's  injuries  were  due  to  his  own  negligence  in  undertaking  to  re- 
move the  car,  as  claimed,  and  in  failing  to  protest  to  the  foreman  or  in 
not  desisting  from  and  refusing  to  further  assist  in  the  removal  of  the 
car,  which  negligence  contributed  to  and  was  the  proximate  cause  of 
the  injury;  (2)  that  the  injury  was  caused  by  tlie  other  members  of 
the  gang, who  were  fellow  servants  with  plaintiff;  and  (3)  that  plaintiff 
assumed  the  ordinary  risk  connected  with  his  employment,  and  that  it 
is  usual  for  the  bridge  gang  to  ride  upon  a  hand  car  and  to  move  it  to 
and  from  the  track,  as  necessity  requires,  and  on  the  occasion  in  ques- 
tion it  was  removed  from  the  track  in  the  ordinary  way,  and  if  there 
were  more  men  lifting  on  the  side  opposite  to  plaintiff  than  on  his  side, 
the  fact  was  plainly  visible  and  open  to  him,  and  he  assumed  the  risk  of 
any  danger  to  himself  resulting  therefrom. 

The  case  was  tried  before  a  jury  on  January  25,  1902,  resulting  in  a 
verdict  And  judgment  for  plaintiff  against  the  defendant  for  $1250. 

There  is  evidence  in  the  record  which  supports  the  averments  ^f  the 
plaintiff's  petition.  The  evidence  shows  that  Berry  was  foreman  at  the 
time  that  the  hand  car  was  being  removed,  and  that  he  was  in  charge 
and  control  of  the  same  and  of  the  plaintiff  and  the  other  hands  who 
were  removing  the  same  from  the  track,  and  that  the  same  was  being 
removed  under  his  direction,  he  at  the  time  assisting  in  the  removal; 
and  that  he,  with  the  others  at  his  end  of  the  car,  quickly  and  recklessly 
and  without  warning  to  the  plaintiff  lifted  and  elevated  their  end  of  it 
and  threw  the  weight  on  the  end  where  the  plaintiff  was,  thereby  causing 
the  injuries  alleged  in  his  petition.  Such  conduct  at  the  time  was 
negligence  upon  the  part  of  the  foreman  and  those  employes  that  were 
assisting  him  at  his  end  of  the  car  in  removing  the  same  from  the  track ; 
that  the  sudden  movement  here  complained  of  was  at  the  direction  of 
the  foreman  Berry. 

It  was  not  reversible  error  to  admit  the  evidence  complained  of  in 
appellant's  fourth  assignment  of  error.  If  that  testimony  could  be  con- 
sidered in  the  nature  of  admissions  by  the  defendant  of  its  liability,  it 
would  be  admissible.  If  it  could  not  be  admitted,  or  was  not  admitted 
for  that  purpose,  it  was  harmless  and  immaterial,  and  was  not  calcu- 
lated to  influence  the  jury  in  reaching  a  verdict. 
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The  evidence  complained  of  in  the  sixteenth  assignment  of  error  was 
admissible.  In  our  opinion,  the  allegations  of  the  plaintiff's  petition 
were  sufficient  to  admit  this  testimony. 

It  is  contended  in  the  seventh  assignment  of  error  that  Dr.  Hodges, 
one  of  the  surgeons  in  charge  of  the  hospital  at  Houston,  should  have 
been  permitted  to  remain  in  attendance  during  the  examination  of  the 
witnesses.  All  the  witnesses  were  placed  under  the  rule.  It  is  claimed 
by  the  appellant  that  Dr.  Hodges'  assistance  was  necessary  as  a  medical 
expert  in  aiding  the  defendant's  counsel  in  the-  cross-examination  of 
Dr.  Flewellen,  one  of  the  plaintiff's  witnesses.  We  see  no  reason  why 
the  rule  should  be  relaxed  in  favor  of  a  medical  expert  more  than  any 
other  witness  whose  assistance  might  be  valuable  to  counsel  in  aiding 
him  in  the  cross-examination  of  the  witnesses  of  his  opponent.  There 
was  no  abuse  of  discretion  in  the  ruling  of  the  court  upon  this  subject. 

It  was  proper  for  plaintiff,  on  cross-examination  of  defendant's  wit- 
nesses Nelson,  Berry  and  Hodges,  to  prove  by  each  of  these  witnesses 
that  they  were  in  the  employ  of  the  defendant,  and  that  they  were  not 
subpoenaed  as  witnesses,  and  that  they  attended  the  trial  on  notice  from 
defendant's  officers  or  attorneys,' and  expected  the  defendant  to  pay  their 
expenses  for  the  time  spent  in  attendance  upon  the  trial.  These  were 
facts  proper  to  be  considered  by  the  jury  in  weighing  the  evidence  of 
these  witnesses.  It  was  also  proper  to  ask  the  witness  Berry,  on  cross- 
examination,  whether  or  not  there  was  a  general  rule  of  the  defendant 
company  that  employes  who  violate  the  rules  and  are  negligent  are 
discharged,  and  that  they  have  to  get  out  or  do  their  best  as  witnesses 
for  the  company.  The  witness,  in  answering  this  question,  stated  that 
an  employe  is  not  discharged  every  time,  and  that  they  are  not  dis- 
charged unless  negligence  is  sho\\Ti. 

The  objection  urged  to  the  question,  and  the  evidence  in  answer  to 
it,  is  that  it  was  immaterial  and  irrelevant,  and  calculated  to  prejudice 
the  defendant's  case  in  the  minds  of  the  jury,  and  that  there  was  no 
proof  of  such  rule  or  custom.  The  question  asked  was  proper.  The 
plaintiff  ceuld  not  offer  evidence  of  such  a  rule  until  he  proved  that 
such  a  rule  existed,  and  if  the  witness  knew  that  fact,  he  could  testify 
that  there  was  a  rule,  and  what  that  rule  was.  It  is  not  shown  here  that 
the  rule  was  in  writing,  nor  is  complaint  made  that  the  plaintiff  has 
not  offered  the  best  evidence  upon  that  subject.  If  the  witness  knew 
that  there  was  such  a  rule  as  inquired  about,  he  could  testify  to  that 
fact. 

There  was  no  error  in  refusing  any  of  the  special  charges  requested 
by  defendant,  as  all  of  the  issues  that  were  proper  to  be  submitted  were 
covered  by  the  charge  of  the  court. 

The  charge  complained  of  in  the  seventeenth  and  eighteenth  assign- 
ments of  error  was  proper.  It  is  contended  that  Berry,  the  foreman, 
when  he  assisted  in  removing  the  car  from  the  track  at  the  time  that  the 
plaintiff  was  injured,  occupied  the  position  of  a  fellow  servant,  and  by 
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reason  of  such  assistance  lost  his  status  of  foreman  or  vice-principal, 
for  whose  negligence  the  railway  company  would  not  be  liable,  as  it 
would  be  one  of  the  risks  assumed  by  the  plaintiff.  This  view  of  the 
question  by  appellant  is  not  tenable.  St.  Louis  S.  W.  Railway  Co.  v. 
Smith,  30  Texa«  Civ.  App.,  336,  5  Texas  Ct.  Rep.,  816. 

We  find  no  error  in  the  record,  and  the  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 
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W.  F.  Felton  v.  L.  p.  Talley. 

Decided  January  28,  1903. 

1.— Entire  Contract— Pleading— Part  Performance. 

Plaintiff  alleging  breach  of  an  agreement  to  transfer  to  him  certain  shares 
of  stock  in  an  oil  mill,  upon  his  assisting  in  securing  subscriptions,  to  a  named 
amount,  in  its  stock,  and  also  in  disposing  of  100  acres  of  land  for  defendant, 
can  not  recover  on  proof  of  a  contract  to  make  such  transfer  for  his  assistance 
only  in  selling  the  land,  and  his  performance  thereof.  The  contract  alleged  was 
an  entire  one  and  must  be  proved  as  plead,  and  recovery  on  quantum  meruit 
could  only  be  had  under  appropriate  pleadings. 

2.— Admissions  in  Pleading. 

Admissions  made  in  pleadings  may  be  introduced  in  evidence,  though  the 
party  has  abandoned  them  by  amendment. 

3. — ^Impeachment  of  Witness — ^Reputation  for  Tmth. 

One  who  resided  in  the  county,  but  not  in  the  town,  of  a  witness  whose 
character  for  truth  had  been  attacked,  who  had  visited  the  town  once  or  twice 
a  year  for  ten  or  twelve  years,  generally  meeting  there  the  witness  in  question, 
but  had  never  discussed  his  reputation  with  any  one,  should  have  been  permitted 
to  testify  that  he  had  never  heard  it  questioned  and  considered  it  gocNi. 

4. — ^Requested  Instruction. 

An  instruction  is  properly  refused  when  substantially  covered  by  the  gen- 
eral charge. 

Appeal  from  the  County  Court  of  Williamson.  Tried  below  before 
Cooper  Sansom,  Esq.,  Special  Judge. 

A.  M,  Monteith,  Stanton  Allen,  and  Chessher  &  Wilcox,  for  appellant. 

W.  W.  Nelms  and  Mantor  &  Briggs,  for  appellee. 

FISHER,  Chief  Justice. — The  plaintiff,  in  his  petition,  declares 
upon  a  contract  made  between  him  and  defendant,  wherein  it  was  in 
effect  agreed  thai  defendant  would  transfer  to  the  plaintiff  shares  in  a 
certain  cotton  oil  mill  to  the  value  of  $500,  if  the  plaintiff  would  assist 
the  defendant  in  promoting  the  erection  of  a  cotton  oil  mill  in  the  town 
of  Bartlett,  and  assist  defendant  in  soliciting  and  securing  from  the 
general  public  a  subscription  to  stock  in  such  mill  to  the  aggregate 
amount  of  $8500;  and  to  assist  defendant  in  selling  and  disposing  of 
100  acres  of  land  to  one  C.  W.  Hill. 

The  court  in  its  charge  instructed  the  jury  that  the  defendant  would 
be  liable  if  the  plaintiff  complied  with  the  contract  in  effect  as  herein 
stated.  The  jury  returned  a  verdict  in  plaintiff's  favor  for  the  sum 
of  $500. 

There  is  no  evidence  in  the  record  that  the  appellant  promised  to 
pay  the  appellee  any  sum  of  money  or  transfer  him  any  stock,  except 
for  the  services  that  might  be  rendered  by  appellee  in  assisting  the 
appellant  to  sell  the  lOO-acre  tract  of  land  to  Hill.  There  was  no  proof 
offered  on  the  other  branch  of  the  contract,  as  pleaded  by  appellee.  The 
contract  declared  upon  is,  in  effect,  entire,  and  in  the  absence  of  an 
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averment  seeking  to  leooyer  upon  a  quantum  meruit^  the  plaintiff  must 
prove  performance  of  the  entire  contract.  Under  the  rule  announced 
in  this  State,  which  is  indicated  in  26  Texas,  149,  25  Texas  Supp.,  460, 
21  Texas,  259,  although  the  contract  might  be  entire,  if  the  plaintiff  had 
proved  a  part  performance  of  which  the  defendant  received  the  benefit, 
he  could  recover  to. the  extent  of  the  value  of  the  part  performed.  But 
the  plaintiff,  the  appellee  here,  has  no  pleading  that  permits  this  to  be 
done.  Therefore,  on  account  of  the  absence  of  evidence  tending  to  prove 
a  performance  by  the  plaintiff  of  the  entire  contract,  the  court  erred  in 
submitting  the  case  to  the  jury.  The  contract  as  pleaded  must  in  its 
essential  features  be  established  by  evidence,  otherwise  it  is  error  for 
the  court  to  charge  upon  that  subject. 

For  the  error  pointed  out,  the  judgment  will  have  to  be  reversed  and 
the  cause  remanded. 

The  ruling  complained  of  in  the  eleventh  assignment  of  error  will 
doubtless  not  arise  upon  another  trial,  as  the  averments  in  the  abandoned 
petition  will  evidently  be  admitted.  Lately  it  has  been  so  frequently 
held  that  the  averments  of  abandoned  pleadings  can  be  admitted  in 
evidence,  that  the  question  is  no  longer  an  open  one  in  this  State. 

We  are  of  opinion  that  the  evidence  of  the  witness  Robertson,  as 
stated  in  connection  with  appellant's  thirteenth  assignment  of  error, 
was  admissible. 

The  charge  requested,  as  set  out  in  the  twentieth  assignment  of  error, 
was,  in  effect,  given  in  the  main  charge  of  the  court. 

Our  ruling  on  the  question  of  the  entirety  of  the  contract,  in  view  of 
the  pleadings  and  evidence,  in  effect  disposes  of  the  eighteenth,  nine- 
teenth, twenty-fifth  and  twenty-seventh  assignments  of  error. 

In  our  opinion,  the  remaining  assignments  of  error  are  without 
merit. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Supreme  Council  American  Legion  of  Honor  v. 
Georgia  Landers. 

Decided  January  28,  1903. 

Benefit  Insurance— Certificate— By-Laws— Suspenmon. 

A  oertificate  of  insurance  in  a  benefit  society  conditioned  that  insured  should 
have  paid  all  assessments  called  to  the  benefit  fund  and  complied  with  the  re- 
quirements of  the  by-laws  of  the  order,  which  by-laws  authorissed  his  suspen- 
sion for  failure  to  pay  all  assessments,  was  avoided  by  his  suspension  for  fail- 
ure to  pay  an  assessment  duly  levied  for  other  purposes  than  the  benefit  fund. 
Both  the  conditions  prescribed  by  the  certificate  and  those  provided  by  the  by- 
laws were  binding,  and  a  failure  to  comply  with  the  latter  authorized  his  sus- 
pension.   0 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
Marshall  Surratt. 

Ewing  <&  Ring  and  A.  M.  Monteith,  for  appellant. 

W.  R.  Butler,  for  appellee. 

FISHER,  Chief  Justice. — This  is  the  second  appeal  in  this  case, 
the  first  having  been  determined  by  the  Court  of  Civil  Appeals  for  the 
Fourth  District.  57  S.  W.  Rep.,  307.  The  action  was  by  Gteorgia 
Landers  against  Supreme  Council  American  Legion  of  Honor,  to  re- 
cover, besides  interest,  $2000,  the  amount  of  a  benefit  certificate  issued 
by  defendant  May  11,  1894,  on  the  life  of  her  deceased  husband,  William 
A.  Landers,  payable  to  her  "upon  satisfactory  proof  of  the  death,  while 
in  good  standing  upon  the  books  of  the  supreme  council,"  of  said  as- 
sured; subject  to  the  condition,  among  others,  that  he,  at  the  time  of 
his  death,  "shall  have  paid  all  assessments  called  to  the  benefit  fund 
within  the  time  and  in  the  manner  prescribed  by  the  by-laws  of  the 
supreme  council  in  force  at  the  time  of  the  issuance  of  this  certificate, 
or  as  the  same  may  be  hereafter  amended." 

The  defendant  resisted  recovery  on  the  ground,  inter  alia,  that  de- 
ceased was  not,  at  the  time  of  his  death,  in  good  standing  upon  the 
books  of  the  supreme  council,  (a)  because  he  had  become  suspended 
from  the  order  by  failing  to  pay,  as  required  by  the  laws  of  the  order, 
assessments  which  had  been  called  by  the  executive  committee,  and 
were  payable  by  him,  and  (b)  because  he  had  previously  voluntarily 
abandoned  his  connection  with  the  order.  The  case  was  tried  with  the 
aid  of  a  jury,  and  resulted  in  a  verdict  and  judgment  in  plaintiff's 
favor,  to  wit,  on  February  26,  1902,  for  $2672.33,  being  principal  and 
interest  to  that  date,  besides  costs  of  suit. 

The  facts  necessary  to  a  disposition  of  this  case  are  as  follows.  The 
benefit  certificate  sued  upon  is  as  follows: 

"This  is  to  certify  that  William  A.  Landers  is  a  companion  of  the 
American  Legion  of  Honor,  said  companion  having  made  application 
for  3  degree  membership  to  Eureka  Council  No.  1276  A.  L.  of  H.^  in- 
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stituted  and  located  at  Temple,  in  the  State  of  Texas,  and  passed  the 
requisite  examination  and  been  duly  initiated  into  said  council,  and  this 
certificate  is  issued  to  said  companion  as  an  evidence  of  the  facts  in  it 
contained,  and  as  a  statement  of  the  contract  existing  between  said  com- 
panion and  the  Supreme  Council  American  Legion  of  Honor.  In  con- 
sideration of  the  full  compliance  with  all  the  by-laws  of  the  Supreme 
Council  A.  L.  of  H.  now  existing  or  hereinafter  adopted  and  the  con- 
ditions herein  contained,  the  Supreme  Council  A.  L.  of  H.  hereby  agrees 
to  pay  Georgia  Landers,  wife,  $2000  upon  the  satisfactory  proof  of  the 
death, "while  in  good  standing  upon  the  books  of  the  supreme  council, 
of  the  companion  herein  named,  and  a  full  receipt  and  surrender  of  this 
certificate,  subject,  however,  to  the  conditions,  restrictions  and  limita- 
tions following: 

"First.  That  all  stateme»ts  made  by  the  companion  in  the  applica- 
tion for  membership  and  all  the  answers  to  the  questions  contained  in 
the  medical  examination  are,  in  all  respects,  true  and  shall  be  deemed 
and  taken  to  be  express  warranties. 

"Second.  That  said  companion  shall  have  paid  all  assessments  called 
to  the  benefit  fund  within  the  time  and  in  the  manner  required  by  the 
by-laws  of  the  supreme  council  in  force  at  the  time  of  the  issuance  of 
this  certificate  or  as  the  same  may  be  hereinafter  amended. 

"Third.  That  all  money  which  the  Supreme  Council  American 
Legion  of  Honor  may  advance  against  this  certificate,  by  way  of  relief 
benefit  to  the  companion  named  herein  for  sick  or  disability  benefits 
under  existing  or  hereinafter-acted  by-laws  or  regulations,  may  be  de- 
ducted at  the  death  of  the  companion  from  the  amount  payable  to  the 
beneficiary  named  herein. 

"Fourth.  .  That  the  amount  designated  by  said  companion  in  his 
application  for  membership  and  stated  herein  as  a  funeral  benefit  may 
be  deducted  at  the  death  of  the  companion  from  the  amount  payable  to 
the  beneficiary  named  herein. 

"Fifth.  That  this  benefit  is  issued  by  the  supreme  council  and  ac- 
cepted by  the  companion  herein  named  for  himself  and  his  beneficiary 
upon  express  conditions  and  agreement  that  in  case  of  any  false  or 
fraudulent  statement  or  misrepresentation  or  violation  of  any  of  the 
covenants  herein  contained,  the  same  shall  be  void.  In  witness  whereof. 
Supreme  Council  of  the  American  Legion  of  Honor  has  hereunto 
aflBxed  its  corporate  seal  and  caused  this  certificate  to  be  signed  by  its 
supreme  commander  and  attested  by  its  supreme  secretary,  at  Boston, 
Massachusetts,  this  11th  day  of  May,  A.  D.  1893." 

By-law  62  of  the  order  is  as  follows:  "On  or  before  the  last  day  of 
each  calendar  month  every  member  of  the  order  shall  pay  to  the  collector 
of  his  council,  and  without  notice,  all  assessments  which  may  have  been 
called  by  the  executive  committee  and  are  payable  by  him  during  said 
month.  In.  default  thereof  he  shall  stand  suspended  from  membership 
in  the  order  and  all  benefits  therein,  and  his  benefit  certificate  shall 
be  void.'^ 
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A  quorum  of  the  executive  committee  of  the  Supreme  Council  of  the 
American  Legion  of  Honor,  in  accordance  with  the  rules  and  by-laws 
of  the  order,  and  at  the  time  and  place  required,  called  or  levied  an 
assessment  for  the  month  of  January,  and  regularly  and  properly  noti- 
fied the  subordinate  lodge  of  which  Landers  was  a  member.  According 
to  this  assessment.  Landers  was  due  for  the  month  of  January,  1896, 
$4.80,  $3.20  of  which  he  paid,  but  declined  and  refused  to  pay  the 
balance;  and  thereafter,  when  requested  to  pay  the  balance,  directed 
the  receiving  officer  who  had  collected  from  him  the  $3.20,  and  who 
was  the  collecting  officer  of  the  council  of  which  Landers  was  a  mem- 
ber, to  apply  the  $3.20  to  an  indebtedness  due  by  Landers  to  the  sub- 
ordinate lodge  of  which  he  was  a  member.  From  this  time  Landers 
ceased  to  be  a  member  of  the  lodge  in  good  standing  upon  the  books  of 
the  council.  The  assessment  for  the  month  of  January  and  those  for 
the  subsequent  months,  were  not  paid  by  him,  nor  was  the  amount  paid 
for  him  by  anyone  else.  Landers  died  in  July,  1896,  and  from  Jan- 
uary to  that  time  there  was  pwperly  levied  by  the  executive  committee 
of  the  supreme  council  assessments  for  each  of  said  months,  notice  of 
which  was  given  to  the  council  of  which  Landers  was  a  member. 

There  is  no  dispute  as  to  the  facts  as  above  stated.  The  conclusion 
that  they  lead  to  is  that  Landers  had  ceased  to  be  a  member  in  good 
standing  upon  the  books  of  the  supreme  council,  and  that  he  was  sus- 
pended as  a  member  of  the  order,  by  reason  of  his  failure  to  comply  with 
the  by-law  as  above  quoted.  The  by-law  became  a  part  of  the  contract 
of  insurance,  and  he  was  bound  by  it,  unless  there  is  some  expression  in 
the  benefit  certificate  which  indicates  that  the  by-law  was  waived,  or 
was  not  intended  to  be  applied  to  his  contract. 

It  is  one  of  the  stipulations  of  the  benefit  certificate  that  the  appellant 
shall  become  liable  only  when  Landers  complies  with  all  the  by-laws  of 
the  order  existing  or  hereafter  adopted,  and  while  he  remains  in  good 
standing  upon  the  books  of  the  council,  subject  to  certain  restrictions 
and  limitations,  one  of  which  is  that  he  pays  all  assessments  to  the 
benefit  fund  within  the  time  and  in  the  manner  required  by  the  by-laws. 

It  is  contended  by  appellee  that  there  can  be  a  suspension  from  the 
order  or  forfeiture  of  the  benefit  certificate  only  when  the  assured  fails 
to  pay  the  assessments  that  are  called  for  the  benefit  fund ;  and  that  by 
reason  of  the  fact  that  the  $3.20  paid  by  Landers  for  the  assessment  of 
January  was  all  that  he  was  due  to  the  benefit  fund,  and  that  the  re- 
maining $1.60  being  for  a  different  purpose,  he  was  wrongfully  sus- 
pended from  the  order.  This  narrow  construction  of  the  contract  evi- 
denced by  the  benefit  certificate  is  untenable.  The  rule  referred  to  is 
made  a  part  of  the  contract  of  insurance  by  the  certificate  itself.  The 
certificate  requires  a  compliance  with  the  rules,  and  also  a  compliance 
with  the  terms  of  the  contract  as  evidenced  by  the  certificate,  one  of  the 
conditions  of  which  was  that  a  forfeiture  should  result  in  the  event  the 
assessment  for  benefit  funds  was  not  paid;  the  other  was  as  evidenced 
•^by  the  by-law,  which  is  a  part  of  the  certificate,  that  not  only  the  benefit 
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fund  should  be  paid,  but  also  all  of  the  assessments  levied  by  the  execu- 
tive committee  of  the  supreme  council.  The  fact  that  the  certificate 
requires  a  payment  of  the  assessment  due  the  benefit  fund  does  not 
relieve  the  assured  of  the  duty  of  paying  other  valid  and  legal  assess- 
ments; and  the  provision  of  the  certificate  rendering  the  policy  void  for 
failure  to  pay  the  benefit  fund  does  not  relieve  the  assured  from  the 
burden  of  complying  with  the  terms  of  by-law  62,  as  above  set  out. 
They  are  both  provisions  of  the  benefit  certificate,  made  so  by  the  terms 
of  the  certificate  itself,  and  both  may  be  harmonized  and  be  ponstrued 
together  so  as  to  give  effect  to  each. 

With  this  view  of  the  question,  together  with  the  facts  as  found,  it  is 
unnecessary  for  us  to  pass  upon  the  other  questions  presented  in  the 
briefs,  for,  in  our  opinion,  the  judgment  ought  to  be  reversed  and  here 
rendered  in  favor  of  the  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Galveston,  Hakrisburg  &  San  Antonio  Railway  Company  v. 
Cassiano  Jackson,  by  Next  Friend. 

Decided  January  28,  1903. 

1. — ^Minor — ^Personal  Injury — ^Damages — Diminished  Earning  Capacity. 

An  instruction  in  a  suit  by  a  minor  for  personal  injuries  which  permits  re- 
covery by  him  for  diminished  capacity  to  earn  money  during  minority,  presents 
reversible  error. 

2. — Same — Suit  by  Father  as  Next  Friend. 

In  order  that  the  fact  that  recovery  by  a  minor  of  damages  for  diminished 
earning  capacity  during  minority  by  reason  of  injury  to  the  person,  had  in  a 
suit  by  the  father  as  his  next  friend,  can  be  held  a  relinquishment  of  the  par- 
ent's right  rendering  such  recovery  by  the  minor  no  groimd  for  reversal,  it  must 
appear  that  such  damages  were  claimed  for  the  son  by  the  father  in  his  peti- 
tion; it  is  not  sufficient  that,  as  next  friend,  he  is  endeavoring  to  sustain  the 
son's  recovery  on  appeal. 
3.— Charge — Contributory  Negligence— Burden  of  Proof. 

A  requested  instruction  throwing  the  burden  on  plaintiff  to  prove  absence 
of  contributory  negligence  in  an  action  for  personal  injury,  was  rightly  refused, 
though  proper  to  he  given  but  for  such  error. 

Appeal  from  the  District  Court  of  Caldwell.  Tried  below  before 
Hon.  L.  'W.  Moore. 

McNeal  &  Ellis  and  Baker,  Bvtts,  Baker,  &  Loveii,  for  appellant. 

E,  B.  Cooj)wood,  A,  B,  Storey,  and  0,  W.  Allen,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. The  plaintiff  is  a  minor,  thirteen  years  of  age,  and  sues  by 
Orange  Jackson,  his  father,  as  next  friend. 

The  court's  charge  on  the  measure  of  damages  is  as  follows :  "If  you 
find  for  plaintiff,  you  will  find  that  amount  as  will  be  a  fair  and  just 
compensation  for  his  injury,  estimating  his  diminished  or  impaired 
reasonable  ability  to  earn  wages  during  the  expectancy  of  his  life,  by 
virtue  of  his  injury,  according  to  the  proof  before  you.'' 

Error  is  assigned  upon  this  charge,  because  it  permitted  a  recovery 
for  the  benefit  of  the  minor  child  on  account  of  diminished  capacity  to 
earn  wages  during  his  minority.  As  tlie  services  of  a  minor  child 
belong  to  the  parent,  it  has  been  held  in  this  State  that  instructions 
similar  to  the  one  in  question  constitute  reversible  error.  Railway  Co. 
v.  Miller,  51  Texas,  275;  Railway  Co.  v.  Evansich,  63  Texas,  54;  Rail- 
way Co.  V.  Morin,  ^^  Texas,  225. 

While  conceding  the  proposition  of  law  that  the  services  of  a  minor 
belong  to  his  father,  and  that  the  latter  can  maintain  an  action  to  re- 
cover for  loss  thereof,  counsel  for  appellee  contend  that  when  the  father 
sues  as  next  friend  of  the  minor  and  recovers  such  damages  on  behalf 
of  the  minor,  he  waives  his  right  to  recover  therefor  himself ;  and  in 
support  of  that  contention  Abeles  v.  Bransfield,  19  Kan.,  20,  and  Baker 
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V.  Railroad  Co.,  91  Mich.,  298,  are  relied  on.  The  cases  referred  to 
seem  to  sustain  appellee's  contention,  but  the  same  contention  was  made 
in  Railway  Co.  v.  Morin,  supra,  and  the  Kansas  case  was  there  reviewed, 
and  in  the  course  of  the  opinion  our  Supreme  Court  said : 

'^n  Abeles  v.  Bransfield,  19  Kan.,  16,  it  was  held  that,  when  a  mother, 
the  surviving  parent,  commenced  and  prosecuted  to  judgment,  in  her 
son's  name  and  as  his  next  friend,  an  action  for  injuries  to  his  person, 
the  judgment  would  not  be  reversed,  though  it  was  shown  that  the 
mother  had  never  relinquished  to  her  son  her  right  to  his  services,  other- 
wise than  by  commencing  and  prosecuting  the  action.  The  grounds  for 
damages  which  were  set  out  in  the  petition  in  that  case  were,  however, 
except  as  to  money  expended  by  the  son,  such  as  would  ordinarily  give 
cause  of  action  to  the  parent  alone  for  loss  of  services  of  her  child  during 
minority. 

"The  court  in  that  case  evidently  held  that  the  assertion,  by  the 
parent,  as  next  friend,  as  ground  for  damages  in  favor  of  her  son,  of 
such  matters  as  would  ordinarily  give  cause  of  action  only  to  the  parent, 
operated  to  transfer  to  the  minor  the  right  of  the  parent.  No  such  cause 
of  action  as  would  ordinarily  inure  to  the  parent  alone  for  an  injury 
done  to  a  minor  child  is  set  up  in  the  petition  in  this  case.  On*  the  con- 
trary, the  grounds  for  damage  alleged  are  such  as  the  minor  would  be 
entitled  to  recover  upon,  and  the  ground  which  the  charge  informed  the 
jury  they  might  consider  was  not  made  by  the  petition  one  of  the 
grounds  upon  which  damages  were  sought." 

In  view  of  what  was  said  by  the  Supreme  Court  in  that  case,  and  what 
seems  to  us  right  and  proper,  we  are  of  opinion  that,  if  it  should  be  held 
in  any  case  that  a  recovery  by  a  parent  as  next  friend  for  a  minor  will 
preclude  the  parent  from  a  recovery  in  his  own  behalf  for  loss  of  the 
minor's  services,  it  ought  clearly  to  appear  from  the  plaintiff's  petition 
that  a  recovery  for  such  loss  ,was  sought  in  behalf  of  the  minor. 

In  the  case  at  bar,  the  plaintiff's  petition  does  not,  in  specific  terras, 
seek  a  recovery  on  account  of  diminished  capacity  to  earn  wages  during 
minority.  It  describes  the  accident  which  resulted  in  such  injuries  to 
the  plaintiff  as  required  the  amputation  of  both  his  legs;  and  avers  that. 
by  reason  thereof,  he  was  rendered  helpless  for  life  and  damaged  in  the 
sum  of  $20,000.  These  averments  are  all  consistent  with  the  right  of 
the  minor  to  recover  for  his  own  benefit,  without  including  his  dimin- 
ished capacity  to  earn  wages  during  minority,  and  do  not  indicate  that 
his  father  intended  to  assign  or  waive  his  own  right  to  recover  on 
account  of  such  diminution.  It  is  true  that  the  father,  acting  as  next 
friend  for  the  child,  and  not  in  his  individual  right,  has  appeared  by 
attorneys  in.  this  court  and  asks  for  an  affirmance  of  the  judgment,  but 
he  does  not  appear  for  himself,  and  is  merely  asserting  what  his  counsel 
claim  to  be  the  legal  rights  of  his  child;  and  therefore  we  do  not  feel 
authorized  to  hold  that  such  appearance  and  contention  should  be  held 
to  operate  as  a  waiver  of  the  father's  rights. 

In  fact,  we  are  not  apprised  of  the  present  condition  of  his  individual 
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right  of  action.  In  so  far  as  the  transcript  shows,  before  this  suit  was 
brought,  he  may  have  sued  and  recovered  judgment  in  his  own  behalf.  It 
is  no  answer  to  this  to  say  that  if  such  were  the  case  that  fact  coidd  have 
been  pleaded  in  bar  in  this  case.  The  plaintiff's  petition  was  not  so 
framed  as  to  indicate  that  recovery  was  sought  on  account  of  diminished 
capacity  to  earn  wages  during  minority;  and  therefore  the  defendant 
was  not  required  to  anticipate  an  adjudication  of  that  question  in  this 
case. 

Our  conclusion  is  that  the  charge  in  question  requires  a  reversal  of  the 
judgment. 

The  courts  charge  on  the  question  of  contributory  negligence  was 
couched  in  general  terms,  and  the  defendant  requested  a  special  instruc- 
tion more  specific  and  which  should  hav9  been  given,  but  for  the  fact 
that  it  was  so  framed  as  to  place  upon  the  plaintiff  the  burden  of  showing 
that  he  was  not  guilty  of  contributory  negligence ;  whereas,  the  burden 
rested  upon  the  defendant  to  show  that  he  was. 

On  the  other  questions  of  law  involved  in  the  case,  we  rule  against 
appellant,  but  forego  the  expression  of  any  opinion  upon  the  merits  of 
the  case  as  developed  by  the  testimony. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  ttmanded. 
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Southwestern  Telegraph  and  Telephone  Company  v. 
John  Priest  et  al. 

Decided  January  29,  1903. 

1.— Rewards — ^Penal  Statute  Construed — ^Injury  to  Telegraph  Lines. 

Under  the  penal  statute  making  it  an  offense  to  willfully  obstruct  or  inter- 
fere with  the  transmission  of  messages  along  a  telegraph  or  telephone  line,  there 
must  be,  to  constitute  an  offense,  a  breaking,  cutting,  etc.,  of  some  wire,  post, 
machinery,  or  other  necessary  appliances,  so  as  to  interfere  with  the  transmis- 
sion of  messages.    Penal  Code,  art.  784. 

8.— Same — Construction  of  Offer — Notice. 

Where  a  telephone  company  offered  a  reward  for  the  conviction  of  any  per- 
son guilty  of  cutting,  pulling,  tearing  down,  or  misplacing  its  wires,  posts,  etc., 
or  imlawfully  obstructing  the  transmission  of  messages  in  violation  of  art.  784, 
Penal  Code,  the  company  had  the  right,  in  an  action  against  it  to  recover  the 
reward  because  of  the  conviction  of  one  for  cutting  a  wire,  to  plead  as  a  special 
defense  the  fact  that  the  wire  cut  was  a  dead  one,  and  did  not  come  within  the 
offer,  and  that  plaintiff  had  personal  notice  that  the  reward  did  not  apply  to 
such  wires. 

8.— Same— Officer— Sight  to  Claim  Reward. 

Where  a  private  corporation  offers  a  reward  for  the  arrest  and  conviction 
of  any  one  violating  a  criminal  statute,  an  officer  making  the  arrest  in  the  dis- 
charge of  his  duties  is  not  entitled  to  recover  any  part  of  such  reward. 

4. — ^Practice  on  Appeal — Cross- Assignments. 

A  party  who  has  not  appealed  from  the  judgment  is  not  entitled  to  file 
cvoss-assignments  of  error,  attacking  the  judgment  as  between  himself  and  his 
coappellees. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasner. 

Harris  £  Harris,  for  appellant. 

James  A.  Breeding,  0.  W,  Tharp,  F,  L.  Schwander,  C.  E.  Johnson, 
and  Fisher  &  Sears,  for  appellees. 

GARRETT,  Chief  Justice. — John  Priest  brought  this  action 
against  the  appellant  to  recover  a  reward  of  $1000,  offered  by  the  com- 
pany for  the  arrest  and  conviction  of  any  person  guilty  of  cutting,  pull- 
ing or  tearing  down  or  misplacing  its  telephone  wires,  posts  or  machin- 
ery, or  unlawfully  obstructing  or  interfering  with  the  transmission  of 
messages  along  its  telephone  wires  in  violation  of  article  784  (677), 
Texas  Penal  Code.  Thomas  Hennessy  intervened  and  made  himself  a 
party  to  the  suit,  and  claimed  the  reward  for  himself.  Thomas  Williams, 
who  was  made  a  party  to  the  suit  on  motion  of  the  defendant,  also 
claimed  the  reward,  and,  dying  pending  the  suit,  his  heirs  were  made 
parties.  The  pleadings  of  the  parties  claiming  the  reward  showed  that 
it  was  offered  for  the  arrest  and  conviction  of  any  person  violating  article 
784  of  the  Penal  Code,  which  is  willfully  obstructing  or  interfering  with 
the  transmission  of  messages  along  a  telegraph  or  telephone  line;  and 
that  one  Taylor  had  been  arrested  and  convicted  in  the  Criminal  Dis- 
trict Court  of  Harris  County  upon  a  charge  of  cutting,  pulling  and  tear- 
ing down  the  wires  of  the  appellant.     The  appellant  answered  as  to 


346  S.  W.  Telegraph  AND  Telephone  Co.  v.  Priest. 

Priest,  that  at  the  time  of  the  arrest  of  Taylor,  Priest  was  a  watchman 
in  the  service  of  the  telephone  company,  and  that  when  he  was  employed 
he  was  informed  that  the  wires  which'  were  being  cut,  and  wliich  he  was 
expected  to  watch,  were  what  is  known  as  dead  wires,  and  not  in  use, 
and  that  they  did  not  come  under  the  reward  offered  by  the  company. 
As  to  Hennessy,  it  alleged  that  he  neither  participated  in  the  arrest  nor 
conviction  of  Taylor;  and  as  to  Williams,  that  he  was  a  constable  of 
Harris  Coimty,  and  in  making  the  arrest  was  acting  in  the  simple  per- 
formance of  his  duties  as  a  peace  officer,  and  not  entitled  to  the  reward. 
Exceptions  of  Hennessy  and  the  heirs  of  Williams  to  the  answer  were 
sustained,  and  this  action  of  the  court  has  been  assigned  as  error.         * 

The  reward  was  offered  for  the  arrest  and  conviction  of  any  person 
violating  the  provisions  of  article  784  of  the  Penal  Code.  This  was 
shown  on  its  face.  To  constitute  an  offense  imder  this  article  there  must 
have  been  a  breaking,  cutting,  etc.,  of  some  wire,  post,  machinery  or 
other  necessary  appurtenance  in  such  manner  as  to.  interfere  with  the 
transmission  of  messages  along  the  line.  The  fact  that  the  wire  cut  was 
a  dead  wire,  and  did  not  come  within  the  meaning  of  the  offer,  and  the 
fact  of  personal  notice  to  Priest  that  the  reward  did  not  apply,  were 
properly  pleaded  as  a  special  defense.  The  language  of  the  offer  itself 
showed  that  it  applied  only  to  a  conviction  under  article  784,  Penal  Code, 
but  the  appellant  was  entitled  to  allege  and  prove  as  a  defense  that  the 
wire  cut  and  torn  down  and  taken  was  a  dead  wire,  and  that  Priest  was 
personally  notified  as  to  the  application  of  the  offer.  If  the  constable, 
Williams,  made  the  arrest  as  alleged  in  the  discharge  of  his  duties  as  an 
officer,  he  was  not  entitled  to  recover  any  part  of  the  reward.  Kasling  v. 
Morris,  71  Texas,  588.  The  case  cited  shows  the  distinction  between  the 
facts  under  which  an  officer  would  be  entitled  to  recover  the  reward  and 
those  under  which  a  recovery  would  not  be  allowed.  The  facts  alleged 
as  to  the  participation  of  Williams  in  the  arrest  presented  a  complete 
defense  as  to  him,  and  it  was  clearly  error  to  sustain  the  exception  to  the 
answer  setting  them  up.  The  court  erred  to  the  prejudice  of  the  appel- 
lant in  sustaining  the  exceptions  of  Priest  and  Williams'  heirs  to  the 
answer. 

Xo  other  error  has  been  assigned  for  which  we  would  have  reversed  the 
judgment.  Priest  seeks  by  cross-assignment  of  error  against  his  co- 
appellees  to  have  the  judgment  of  the  court  below  which  divides  the 
amount  of  the  reward  between  the  three  claimants  reversed  and  judg- 
ment rendered  by  this  court  in  his  favor  for  the  entire  amount.  He  has 
not  appealed  from  the  judgment  now  complained  of,  and  is  in  no  posi- 
tion to  have  it  reversed,  even  if  it  should  not  be  reversed  for  the  errors 
assigned  by  the  appellant.  Halsell  v.  Neal,  23  Texas  Civ.  App.,  26,  56 
S.  W.  Rep.,  137. 

For  the  error  of  the  court  in  sustaining  the  exceptions  to  the  answer  as 
above  pointed  out,  the  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Mrs.  M.  Watts  et  al.  v.  Charles  G.  Bruce. 

Decided  January  29,  1903. 

1.— Judgment— Default— Setting  Aside— Discretion. 

The  setting  aside  of  a  judgment  by  default  is  a  matter  resting  largely,  if 
not  entirely,  in  the  discretion  of  the  trial  court,  and  is  rarely  reviewed  by  the 
appellate  courts. 

2. — Same — Compromise  Judgment — ^Fraudulent  Representations. 

Where  the  judgment  was  rendered  on  a  compromise,  it  will  not  be  set  aside 
as  obtained  by  the  fraud  and  misrepresentations  of  the  defendant  as  to  his  title, 
where  the  only  representations  made  were  those  contained  in  the  pleadings,  as 
to  the  truth  or  falsity  of  which  plaintiff  should  have  known. 

8.— Deed— Husband  and  Wife— Deed  to  Wife. 

A  deed  from  the  husband  to  the  wife  vests  the  title  in  her  as  her  separate 
property  without  any  recital  to  that  effect,  or  proof  of  payment  from  her  sepa- 
rate estate. 

4. — Same — ^Innocent  Purchaser  at  Execution  Sale. 

Where  the  purchaser  of  land  at  an  execution  sale  made  subsequently  to  a 
deed  by  the  judgment  debtor  to  his  wife  does  not  affirmatively  show  that  he 
purchased  without  notice  and  in  good  faith,  claimants  through  the  wife  need 
only  show  that  the  deed  to  her  was  sufficient  to  pass  title. 

5.— Same— Color  of  Title— Limitation. 

The  three  years  statute  of  limitation  as  to  those  in  possession  under  color 
of  title  does  not  apply  to  a  purchaser  at  execution  sale  after  title  had  passed 
from  the  judgment  debtor  to  nis  wife. 

6.— Same— Limitation  of  Five  Years. 

The  five  years  statute  of  limitation  does  not  apply  unless  there  is  a  re- 
corded deed  and  payment  of  taxes  on  the  land. 

7.— Same— Ten  Years  Statute— Possession. 

Where  no  muniment  of  title  is  of  record  a  party  in  possession  of  land  can 
claim  only  160  acres  by  virtue  thereof.    Rev.  Stats.,  art.  3344. 

8. — ^Land  Certificate— Location — ^Merger. 

Land  scrip,  when  located  and  the  land  surveyed,  becomes  merged  in  the 
land,  though  no  patent  is  issued,  and  a  deed  to  the  land  passes  the  title. 

Appeal  from  the  District  Court  of  Hardin.    Tried  below  before  Hon. 
L.  B.  Hightower. 

Oliver  S.  Kennedy,  for  appellants. 

Oreer  &  Minor,  for  appellee. 

GILL,  Associate  Jttstice. — On  the day  of ,  1901,  Mrs. 

M.  Watts,  P.  S.  Watts,  Mrs.  Lina  Richardson,  joined  by  her  husband ; 
Mrs.  Isabella  Mitchell,  joined  by  her  hsuband;  Oliver  S.  Kenedy,  and 
W.  A.  Richardson,  as  administrator  of  the  estate  of  P.  S.  Watts,  de- 
ceased, brought  an  action  in  trespass  to  try  title  against  Charles  G.  Bruce 
for  the  recovery  of  the  Mary  E.  Hopkins  1280-acre  survey  of  land  sit- 
uated in  Hardin  County,  Texas.  This  suit  was  numbered  788  on  the 
docket  of  the  District  Court  of  said  county,  and  was  settled  by  an  agree- 
ment of  compromise  by  which  plaintiffs  should  receive  seventy  acres  of 
the  land  and  the  defendant  was  to  have  the  remainder.    On  October  3, 
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1901,  in  pursuance  of  thid  agreement  a  judgment  was  entered  according 
to  its  terms  without  hearing  proof;  Mrs.  M.  Taylor  and  Mrs.  Lou  Sess- 
ler  not  being  included  in  the  compromise  took  a  nonsuit.  On  the  7th 
day  of  December,  1902,  the  same  plaintiffs  and  Lea  A.  Work,  on  of  the 
heirs  at  law  of  P.  S.  Watts,  deceased,  brought  this  suit  against  Charles 
G.  Bruce,  J.  B.  Hooks,  C.  M.  Votaw,  John  H.  Kirby  and  H.  A.  Hooks. 
By  supplemental  petition  John  T.  Smith,  W.  F.  Cotton,  Mrs.  Lou  Sess- 
ler  and  husband  and  Mrs.  M.  Taylor  and  husband  were  made  parties 
defendant.  The  purpose  of  this  suit  was  to  set  aside  the  compromise 
judgment  on  the  ground  of  fraudulent  representations  on  the  part  of 
Bruce  as  to  his  title  to  the  land,  and  the  quantity  contained  in  the  sur- 
vey. The  parties  to  the  last  suit  who  were  not  parties  to  the  first  were 
joined  in  order  to  determine  the  questions  of  title  and  extent  of  interest 
as  to  all  claimants,  whether  their  interests  were  acquired  prior  to  or 
subsequent  to  the  compromise  judgment. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
defendants,  from  which  the  plaintiffs  have  appealed.  The  court  filed 
no  conclusions  of  fact  and  law.  The  decree  indicates  that  the  court 
refused  to  annul  the  judgment  rendered  in  cause  No.  788,  and  allowed 
the  interests  of  the  various  parties  to  remain  as  fixed  by  the  judgment. 
As -between  the  defendants,  Mrs.  Sessler  and  Mrs.  Taylor  were  decreed 
specific  portions  of  the  land,  and  they  are  not  complaining.  We  find 
from  the  record  the  following  facts : 

J.  P.  Cotton  became  the  owner  of  the  land  in  controversy  in  1881. 
Thereafter  certain  judgments  were  obtained  against  him,  and  under 
executions  issued  on  these  judgments  and  levied  on  the  land,  same  was 
sold  by  the  sheriff  and  bought  in  by  P.  S.  Watts,  deceased,  to  whom  the 
land  was  deeded  by  the  sheriff  in  1884.  Between  the  date  of  the  judg- 
ments and  the  levy  and  sale  J.  F.  Cotton  deeded  the  land  to  his  wife. 
It  is  not  claimed  that  the  judgments  against  Cotton  were  abstracted  and 
placed  of  record  in  the  county  in  which  the  land  was  situated. 

Plaintiffs  and  Mrs.  Sessler  and  Mrs.  Taylor  are  the  heirs  of  P.  S. 
Watts,  deceased,  and  claim  the  land  under  the  sheriff's  sale  and  deed. 
The  defendants  (except  the  two  last  above  named  and  one  W.  F.  Cotton) 
claim  the  land  under  deeds  from  the  children  of  Mrs.  J.  F.  Cotton,  wife 
of  J.  F.  Cotton,  which  were  adduced  in  evidence.  They  also  resisted  the 
claim  of  plaintiffs  on  the  ground  that  the  compromise  judgment  (which 
was  shown  to  have  been  rendered  as  above  stated)  estopped  them,  and 
that  neither  under  the  allegation  nor  the  proof  were  plaintiffs  entitled 
to  have  reopened  the  questions  therein  adjudicated. 

In  this  suit  a  judgment  by  default  was  rendered  against  defendant 
John  T.  Smith,  who  had  acquired  an  interest  in  the  land  under  Bruce 
subsequent  to  the  compromise  judgment.  Subsequently  and  during  the 
term  of  the  court  a  motion  to  set  aside  the  default  judgment  was  sus- 
tained by  the  court.  Of  this  appellant  complains  by  several  assignments 
of  error. 

We  shall  not  discuss  them  in  detail  or  at  length.    Such  matters  rest 
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largely,  if  not  entirely,  in  the  discretion  of  the  court,  and  appellate 
courts  rarely,  if  ever,  review  the  action  of  a  trial  court  where  such  a 
judgment  is  set  aside.    The  assignments  are  without  merit. 

The  question  presented  which  controls  the  case  as  to  all  the  appellants 
except  Lea  Work  is,  whether  the  court  erred  in  refusing  to  set  aside  the 
judgment  rendered  in  cause  No.  788. 

The  evidence  adduced  by  appellants  in  support  of  their  prayer  for 
this  relief  was  that  C.  6.  Bruce  represented  that  he  was  the  owner  of 
the  land;  that  his  lawyer  had  advised  that  he  could  recover  it;  that  it 
was  then  being  held  adversely  to  appellants,  but  that  he  preferred  to 
surrender  a  small  part  of  it  rather  than  continue  the  litigation;  that 
he  offered  to  let  appellants  have  seventy  acres;  that  they  accepted  the 
offer  on  the  faith  of  these  representations,  and  a  judgment  was  entered 
accordingly  leaving  out  Mrs.  Taylor  and  Mrs.  Sessler ;  that  they  did  not 
discover  the  falsity  of  these  representations  until  the  term  of  the  court 
expired.  They  sought  to  prove  that  they  had  the  best  title,  and  further 
that  Bruce  had  not  acquired  the  entire  title  of  the  heirs  of  Mrs.  J.  P. 
Cotton,  but  had  acquired  the  title  of  only  eight  of  the  eleven  heirs. 

As  a  matter  of  fact  Bruce  asserted  no  more  in  these  representations 
than  he  asserted  in  his  pleadings  in  the  case.  Appellants  had  sued  for 
the  land,  and,  in  the  nature  of  things,  should  have  known  of  the  truth 
or  falsity  of  the  representations.  As  to  the  fact  that  Bruce  had  not 
acquired  title  from  all  the  heirs  of  Mrs.  Cotton,  it  was  immaterial  to 
appellants,  for  if  the  Cotton  title  was  better  than  theirs,  they  could  not 
recover  in  any  event.  We  think  the  court  correctly  refused  to  set  dside 
the  compromise  judgment.  ' 

Lea  Work,  a  grandson  of  P.  S.  Watts,  was  not  affected  by  the  compro- 
mise judgment,  and  as  to  him  the  cause  must  have  been  determined,  and 
must  here  be  determined  upon  the  merits  of  the  case.  Appellants  con- 
tend that  the  judgment  should  be  reversed  as  to  him,  because  his  rights 
were  in  no  way  disposed  of  by  this  judgment.  A  complete  answer  to 
this  rests  in  the  fact  that  all  the  lands  were  adjudged  to  defendants  ex- 
cept the  seventy  acres  given  to  appellants  in  cause  No.  788,  and  that 
plaintiffs  take  nothing  otherwise. 

Work  further  complains  that  the  court  erred  in  not  rendering  judg- 
ment in  his  favor,  because  he  is  an  heir  of  P.  S.  Watts,  deceased,  and 
the  evidence  shows  that  P.  S.  Watts  had  title  to  the  land  both  by  limita- 
tion and  by  purchase  under  the  sheriff's  sale. 

As  to  limitation  the  evidence  was  conflicting,  and  we  do  not  think 
the  record  authorizes  us  to  disturb  the  judgment  upon  that  ground. 

As  to  title  under  the  sheriff's  deed,  it  is  plain  to  us  that  appellant 
could  not  recover  upon  that  ground.  When,  the  levy  was  made  the 
title  to  the  land  had  passed  to  the  wife  of  J.  F.  Cotton  in  her  separate 
right  by  virtue  of  her  husband's  deed  to  her.  If  this  deed  was  made  in 
fraud  of  the  rights  of  creditors,  it  might  have  been  annulled  by  a  timely 
action  brought  for  the  purpose,  but  the  right  to  annul  it  has  long  since 
been  barred  by  limitation. 
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The  truth  of  the  entire  case  may  be  said  to  be  that  the  appellants 
who  were  plaintiflEs  below  failed  to  show  title  in  themselves,  and  the 
defendants  Bruce  and  those  claiming  under  him  showed  title  in  them- 
selves or  title  outstanding  in  the  heirs  of  Mrs.  J.  F.  Cotton.  So  in  no 
event  could  any  other  judgment  have  been  rendered. 

It  is  unnecessary  to  notice  the  remaining  assignments.  They  pre- 
sent no  error  for  which  the  judgment  should  be  reversed.  It  is  there- 
fore in  all  things  affirmed. 

Affirmed. 

ON   MOTION  FOR  ADDITIONAL  CONCLUSIONS. 

In  response  to  the  motion  of  appellants  for  additional  conclusions  of 
facts  and  law  we  find  the  following: 

On  the  11th  day  of  August,  1883,  J.  F.  Cotton,  for  a  recited  consid- 
eration of  $500  executed  and  delivered  to  his  wife,  E.  G.  Cotton,  a  deed 
conveying  to  her  the  land  in  controversy  and  it  was  duly  placed  of  rec- 
ord on  the  same  day.  J.  F.  Cotton  testified  that  the  consideration  for 
this  deed  was  a  debt  due  by  him  to  his  wife,  he  having  years  prior  to  its 
date  used  ?ome  of  her  separate  means  and  wished  to  repay  her.  The 
deed  did  not  recite  that  the  land  should  become  her  separate  estate. 
The  certificate  of  acknowledgment  began :  "The  State  ofTexas,  County 
of  Hardin.*'  It  recited  that  it  was  given  under  the  hand  and  seal  of 
the  officer  taking,  and  is  signed  "0.  0.  Lane,  C.  C.  C.  H.  C.  by  E.  H. 
Collins,  Dept."  Its  execution  was  proved  upon  the  trial  by  the  vendor 
J.  F.  Cotton,  who  was  a  witness  in  the  case. 

This  instrument  was  adduced  in  evidence  over  the  protest  of  appel- 
lants, who  objected  to  its  admission,  (1)  because  it  showed  on  its  face 
that  it  was  not  acknowledged  before  any  officer  authorized  by  law  to 
take  acknowledgments;  (2)  because  there  was  no  impress  of  the  seal 
of  the  officer  thereon;  and  (3)  because  there  was  nothing  on  the  face 
of  the  deed  to  show  that  the  land  was  paid  for  with  the  separate  means 
of  the  grantee  or  that  same  was  to  become  a  part  of  her  separate  estate, 
and  that  "Watts  purchased  without  notice  of  her  equity." 

Appellants'  seventh  assignment  of  error,  in  which  it  is  undertaken 
to  present  these  objections  to  this  court,  is  followed  neither  by  propo- 
sition nor  statement,  and  it  is  nowhere  made  to  appear  in  appellants' 
brief  that  these  criticisms  of  the  instrument  are  borne  out  by  the  rec- 
ord. For  these  reasons  we  did  not  discuss  the  assignment  in  the  main 
opinion,  and  for  a  like  reason  we  do  not  notice  it  now,  further  than  to 
dispose  of  the  effect  of  the  deed  as  evidence. 

Even  in  the  absence  of  the  testimony  of  J.  F.  Cotton  as  to  the  pur- 
pose of  the  deed,  its  effect  would  have  been  to  place  the  title  to  the 
property  in  the  wife  in  her  separate  right.  Story  v.  Marshall,  24 
Texas,  306 ;  Lewis  v.  Simon,  72  Texas,  475 ;  Frank  v.  Frank,  25  S. 
W.  Rep.,  819 ;  Callahan  v.  Houston,  78  Texas,  494.  In  the  absence  of 
affirmative  proof  that  P.  S.  Watts,  Sr.,  bought  at  sheriff's  sale  without 
notice  and  for  value,  appellees  needed  the  deed  for  no  other  purpose 
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than  to  show  title  in  Mrs.  E.  6.  Cotton  prior  to  Watt's  purchase,  and 
this  it  effectively  did. 

On  the  issue  of  limitation  plaintiffs  showed  that  J.  K.  Bevil,  W,  G. 
Wallis  and  D.  H.  Hart  ran  a  sawmill  on  the  land  in  question,  though 
not  continuously,  from  December,  1884,  until  the  spring  of  1889,  under 
a  contract  with  Watts  as  owner  of  the  land.  In  1887  W.  F.  Cotton 
went  upon  the  land  under  a  contract  with  Watts  as  owner,  by  the  terms 
of  which  he  was  promised  IGO  acres  thereof  when  the  title  was  per- 
fected. Under  this  contract  W.  F.  Cotton  built  houses  on  a  portion  of 
the  land  and  continued  to  occupy  and  cultivate  a  portion  thereof  and 
was  in  possession  when  the  suit  was  brought.  He  had,  however,  within 
the  eight  years  preceding  the  suit  made  three  attempts  to  file  upon  160 
acres  as  a  homestead,  and  in  one  instance  had  notified  some  of  the  heirs 
of  Watts  of  his  purpose.  He  also  stated  that  he  was  holding  only  160 
acres  and  that  for  himself. 

It  is  plain  that  the  three  years  statute  does  not  apply,  because  the 
sheriff's  sale  occurred  after  the  title  had  passed  to  the  wife  of  E.  G. 
Cotton.  Wright  v.  Daily,  26  Texas,  731;  Snowden  v.  Rusk.,  69  Texas, 
594.  The  five  years  statute  does  not  apply  because  no  deed  of  record 
and  no  payment  of  taxes  was  shown.  The  ten  years  statute  can  not 
avail  appellants,  because,  since  no  written  muniment  of  title  was  of 
record,  they  could  claim  under  the  naked  possession  of  W.  F.  Cotton  no 
more  than  160  acres.  Bev.  Stat.,  art.  3344.  And  as  to  that  we  think 
the  evidence  sufficient  to  support  the  conclusion  of  the  trial  judge,  that 
for  a  part  of  the  time  Cotton  was  claiming  that  for  himself  and  not  for 
the  heirs  of  Watts,  and  that  his  possession  under  his  claim  for  Watts 
was  not  for  a  sufficient  time  to  complete  the  ten  years  bar. 

We  do  not  deem  it  necessary,  as  regards  the  action  of  the  trial  court 
in  setting  aside  the  judgment  by  default  rendered  against  J.  F.  Smith, 
to  add  anything  to  what  was  said  in  the  main  opinion.  The  matters 
inducing  the  court's  action  appear  without  dispute. 

We  stated  in  the  main  opinion  that  P.  S.  Watts,  deceased,  purchased 
the  land  at  sheriff's  sale.  This  finding  is  not  complained  of,  but  is 
not  technically  accurate.  The  Confederate  land  scrip  which  had  been 
issued  to  Mary  E.  Hopkins  had  been  located  upon  the  land  in  contro- 
versy, but  patent  had  not  issued.  The  sheriff  levied  upon  and  sold  this 
scrip.  J.  F.  Cotton,  after  the  location  of  the  scrip  and  before  the  levy 
and  sale,  sold  and  conveyed  the  land  to  his  wife.  There  is  no  difference 
in  legal  effect,  as  the  scrip,  when  located  and  the  land  surveyed,  was 
merged  in  the  land  and  became  real  estate,  and  the  deed  to  Mrs.  Cotton 
passed  the  title  to  her.  Abemathy  v.  Stone,  81  Texas,  434;  East  v. 
Dugan,  79  Texas,  330. 

We  had  not  regarded  a  fuller  finding  than  that  contained  in  the  main 
opinion  necessary  or  useful  to  appellants'  rights,  either  on  motion  for 
rehearing  or  elsewhere,  but  in  deference  to  the  opinion  of  counsel  for 
appellants  we  have  prepared  the  above. 

Writ  of  error  refused. 
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A.  P.  Lincoln  v.  W.  C.  Cobbett  et  al. 

Decided  January  29,  1903. 

Deed  of  Trust — ^Foreclosure — Maturity  of  Notes—Option. 

Where  plaintiff  had  given  a  series  of  notes  secured  by  deed  of  trust  and 
providing  that  in  case  of  default  in  any  payment  all  the  notes  might  be  declared 
due,  and,  default  having  been  made  at  the  maturity  of  the  ^Trst  note,  such  de- 
claration was  made  and  foreclosure  proceedings  begun,  plaintiff  was  not  entitled 
to  enjoin  a  sale  thereunder  upon  tender,  after  the  sale  was  advertised,  of  the 
amount  due  imder  the  first  note  and  the  expenses  to  date. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

John  M.  Cobb,  for  appellant. 

Rowe  &  Rowe,  for  appellees. 

GARRETT,  Chief  Justice. — ^This  suit  was  brought  by  the  appellant 
against  the  appellees  to  enjoin  the  sale  of  land  belonging  to  the  appel- 
lant which  had  been  advertised  for  sale  by  the  appellee  0.  C.  Drew,  as 
trustee  in  a  deed  of  trust  executed  to  secure  the  payment  of  three  notes 
in  favor  of^the  appellee,  W.  C.  Corbett.  A  preliminary  injunction  was 
granted  and  the  sale  was  restrained.  Afterwards  when  the  case  came 
on  for  trial  the  injunction  was  dissolved,  and  judgment  was  rendered  in 
favor  of  the  appellee  Corbett  upon  his  cross-bill  against  the  appellant 
for  the  amount  of  the  notes,  with  foreclosure  of  a  lien  upon  the  land 
described  in  the  trust  deed. 

On  May  21,  1900,  the  appellant-  executed  three  promissory  notes  in 
favor  of  the  appellee  W.  C.  Corbett,  for  the  sum  of  $690.85  each  paya- 
ble one  two  and  three  years  after  date,  respectively,  at  the  Planters  and 
Mechanics  Bank,  at  Houston,  Texas,  with  interest  at  the  rate  of  8  per 
cent  per  annum,  payable  annually;  and  the  failure  to  pay  the  principal 
or  interest  when  due  should  at  the  option  of  the  holder  mature  all  of 
the  notes.  In  the  event  of  default  in  payment  and  the  notes  were  placed 
in  the  hands  of  an  attorney  for  collection,  or  suit  brought  thereon,  an 
additional  amount  of  10  per  cent  of  the  principal  and  interest  was  to 
be  added  to  the  notes  as  collection  fees.  As  shown  by  a  recital  in  the 
notes  themselves  and  other  evidence,  a  deed  of  trust  of  even  date  with 
the  notes,  upon  the  lands  mentioned  therein,  and  fully  described  in  the 
deed  of  trust  and  the  judgment  of  the  couri;,  was  executed  by  the  appel- 
lant to  the  appellee  0.  C.  Drew,  .as  trustee,  to  secure  the  payment  of  ihe 
notes,  in  default  of  which  the  trustee  was  authorized  to  sell  the  land 
after  due  advertisement  and  apply  the  proceeds  of  sale  to  the  satisfac- 
tion of  such  amount  of  the  notes  as  remained  due  and  unpaid.  When 
the  first  note  matured  the  appellant  failed  to  pay  the  same,  and  the 
appellee  Corbett  declared  the  maturity  of  all  of  them,  and  requested  the 
appellee  Drew,  as  trustee,  to  sell  the  land  for  their  satisfaction  in  accord- 
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ance  with  the  deed  of  trust.  The  trustee  advertised  the  land  for  sale, 
and  was  about  to  sell  the  same  when  he  was  enjoined,  as  above  stated. 
No  part  of  any  of  the  notes  has  ever  been  paid.  There  is  a  conflict  in 
the  evidence  about  the  offer  to  pay  the  note  which  matured  May  21, 
1901.  The  appellant  testified  that  on  the  day  the  note  was  due  he  tele- 
phoned from  his  place  of  business  in  the  city  of  Houston  to  the  Planters 
and  Mechanics  National  Bank  and  inquired  for  the  note,  but  was  told 
by  some  one  answering  that  it  was  not  in  the  bank.  Drew,  who  was 
cashier  of  the  bank,  as  well  as  trustee  in  the  deed  of  trust,  testified  that 
he  received  no  telephone  message  from  the  appellant  about  the  payment 
of  the  note;  and  that  he  had  the  note  in  the  collection  box  on  his  desk 
on  the  day  it  fell  due,  and  would  have  received  the  money,  if  it  had  been 
tendered,  and  delivered  the  notes.  The  paying  and  receiving  teller  of 
the  bank  also  testified  that  he  did  not  receive  any  telephone  message 
from  the  appellant  about  the  note,  and  that  the  appellant  had  never 
offered  to  pay  him  the  note  or  deposit  the  money  for  it  with  him.  After 
the  land  had  been  advertised  for  sale  the  appellant,  for  the  first  time, 
tendered  the  amount  of  the  first  note,  principal  and  interest,  together 
with  the  annual  interest  on  the  other  notes,  and  also  offered  to  pay  the 
expense  of  advertising  the  sale.  This  tender  was  made  first  to  Corbett, 
who  refused  it,  and  was  afterwards  made  to  the  trustee. 

Appellant  having  failed  to  pay  the  note  which  matured  May  21,  1901, 
and  tiie  interest  on  the  other  notes,  and  the  appellee  Corbett  having 
exercised  his  option  to  declare  all  of  the  notes  matured,  the  trustee  was 
in  the  lawful  exercise  of  his  power  to  sell,  and  the  injunction  was  prop- 
erly dissolved.  The  notes  having  all  matured  by  the  default  of  the 
appellant,  and  the  appellee  Corbett  having  pleaded  over  and  asked  for 
judgment  thereon  with  a  foreclosure  of  his  lien,  judgment  was  properly 
rendered  in  favor  of  the  appellee  Corbett  against  the  appellant  for  the 
amount  of  the  notes,  with  attorney  fees  and  foreclosure  as  prayed  for, 
and  it  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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A.  B.  McLavy  et  al.  v.  J.  B.  Jones  et  al. 

Decided  January  30,  1903.  . 

1.— Limitation— Recorded  Deed— Priyity  of  Title. 

Under  the  statute  providing  that  adverse  possession  of  land  for  five  years 
under  a  recorded  deed  shall  give  title  by  limitation,  such  possession  may  be 
based  upon  a  recorded  deed  to  a  predecessor  in  title  in  privity  with  whom  the 
possessor  holds. 

2.-7-Same — ^Tacking  Possession. 

Under  the  five  years  statute  the  possession  may  be  tacked  and  the  title  by 
limitation  deraigned  through  several  parties  in  the  completion  of  the  necessary 
five  years,  provided  every  muniment  of  the  record  title  be  duly  registered. 

8.— Same — ^Record  of  Will. 

Where  the  adverse  possession  is  under  a  recorded  deed  to  one  who  devised 
the  land  to  the  possessor,  it  is  not  necessary  that  there  ^should  be  a  record  of 
the  will. 

4. — Same— Order  of  Probate  Court— Possession  of  Executor. 

Where  a  testator,  claiming  the  land  under  a  duly  recorded  deed,  devised 
his  property  in  accordance  with  the  statute  of  descent  and  distribution,  the  heir 
and  devisee  was  entitled  to  prescribe  under  the  deed  without  record  of  the  order 
of  the  probate  court  setting  apart  the  land  to  him  in  the  partition  of  the  estate, 
and  also,  in  making  the  five  years  possession,  to  tack  the  possession  and  pay- 
ment of  taxes  by  the  independent  executor  pending  the  settlement  of  the  estate, 
where  the  possession  and  payment  of  taxes  were  continuous. 

Appeal  from  the  District  Court  of  Walker.  Tried  below  before  Hon. 
J.  M.  Smither. 

McKinney  &  Hill,  for  appellants. 

Ball,  Dean  &  Humphrey,  for  appellees. 

GARRETT,  Chief  Justice. — ^A.  B.  McLavy  and  others  sought  by 
this  action  to  recover  of  J.  B.  Jones  and  wife  1920  acres  of  land  situated 
in  Walker  County,  patented  to  the  heirs  of  Seaborn  A.  Mills,  deceased. 
The  defendants  pleaded  not  guilty,  and  the  statute  of  three,  five  and  ten 
years  limitation.  There  was  a  trial  by  jury  which  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  defendants. 

The  land  in  controversy  was  patented  to  the  heirs  of  Seaborn  A. 
Mills,  October  14,  1868.  Seaborn  Mills  fell  with  Fannin  at  Goliad, 
and  the  certificate  for  1920  acres  of  land  was  issuted  to  him  as  a  bounty 
for  his  service  in  the  army  of  the  Republic  of  Texas.  He  died  without 
issue,  leaving  as  his  heirs  his  father  and -mother,  Moses  and  Annie  Mills. 
The  appellant  McLavy  put  in  evidence  deeds  and  powers  of  attorney 
from  certain  heirs  of  Moses  and  Annie  Mills  who  were  dead,  executed 
during  the  years  of  1883  to  1885,  by  which  the  grantors  conveyed  to  him 
"all  land  in  the  State  of  Texas,  which  we  are  entitled  to  as  heirs  and 
devisees  of  Seaborn  A.  Mills,  deceased.^* 

James  Mills  was  one  of  the  sons  of  Moses  and  Annie  Mills,  and  the 
brother  of  Seaborn  A.  Mills,  deceased.  On  August  18,  1868,  James 
Mills  executed   a   deed   of   conveyance  to  M.  J.  McMillan   which   was 
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proved  for  record  by  Neil  McMillan,  and  filed  for  record  in  the  office 
of  the  county  clerk  of  Walker  County  on  October  27,  1868,  by  which 
the  said  Mills  conveyed  to  the  said  McMillan  all  the  lands,  land  war- 
rants, donations,  headrights  or  other  certificates  (with  the  exception  of 
a  640  acre  donation  warrant)  that  may  have  been  issued  to  the  heirs  of 

Seaborn  A.  Mills,  who  fell  in  company  in  Texas  in  the  struggle 

for  independence/*  The  deed  recites  "I,  the  said  James  M.  Mills,  as 
heir  at  law,  having  good  right  to  sell  said  interest,  and  also  a  transfer 
from  my  fother  Moses  Mills  to  the  whole  interest  in  the  entire  estate 
and  claim  that  he  as  legal  heir  was  entitled  to  through  the  services  of 
my  brother  in  the  anny  of  the  late  Republic  of  Texas,  who  fell  with 

in  the  struggle  for  independence,  and  I  hereby  make  said  transfer 

a  part  of  this  transfer."         ^ 

M.  J.  McMillan  was  the  wife  of  Neil  McMillan.  The  records  of  the 
General  Land  OflBce  show  that  deeds  and  proof  of  heirship  were  exhib- 
ited by  Neil  McMillan,  and  patent  delivered  to  him  October  14,  1868. 

Neil  McMillan  and  his  wife,  M.  J.  McMillan,  conveyed  the  land  in 
controversy  to  C.  C.  Murray,  by  deed  dated  August  8,  1870,  filed  for 
record  August  11,  1870.  Murray  went  into  possession  and  erected  a 
sawmill  thereon,  and  remained  in  possession  until  he  sold  to  Thomas 
and  William  Stevens,  May  24,  1872,  by  deed  recorded  June  11,  1872. 
There  is  a  break  in  the  record  title  hercy  but  it  appeared  from  the  testi- 
mony of  C.  C.  Murray  that  Thomas  and  William  Stevens  conveyed  the 
land  to  Thornton  and  Armstrong  who  continued  to  operate  the  saw- 
mill until  the  land  was  bought  by  Byrd  Eastham,  who  purchased  the 
same  at  a  sale  made  under  a  mortgage  executed  by  Thornton  and  wife 
to  D.  D.  Alston  and  W.  A.  Oliphant,  with  power  to  them  or  their  agent 
to  sell.  The  land  was  regularly  sold  under  the  mortgage  and  bought 
by  Byrd  Eastham,  February  14,  1876,  and  a  deed  was  executed  to  him 
by  Alston  and  Oliphant  by  their  attorneys,  Randolph  and  McKinney. 
The  deed  was  duly  acknowledged,  and  was  filed  for  record  May  29,  1878, 
and  duly  recorded  in  the  record  of  deeds  for  Walker  County. 

Byrd  Eastham  and  Delha  Eastham,  his  wife,  were  married  in  1866, 
and  lived  together  as  man  and  wife  until  October  10,  1883,  when  he 
died.  He  left  a  will,  which  was  duly  probated  February  5,  1885.  By 
the  will  Byrd  Eastham  devised  ona-half  of  his  estate  as  community 
property  to  his  wife.  The  reitiainder  was  devised  to  his  children,  the 
share  of  each  to  be  delivered  as  he  or  she  married  or  became  of  age, 
except  a  tract  of  land  in  Travis  County  and  one  in  Ellis  County,  which 
were  reserved  from  sale  until  all  became  of  age,  when  they  were  to  be 
divided  equally.  Delha  Eastham,  his  wife,  was  appointed  executrix 
without  bond  with  power  to  sell  real  estate,  except  the  land  in  Travis 
and  Ellis  counties,  when  in  her  judgment  she  might  think  it  best  to  sell. 
Delha  Eastham  qualified  as  executrix  of  the  will. 

On  August  17,  1886,  as  shown  by  an  entry  in  the  minutes  of  the  pro- 
bate court  of  Walker  County,  the  court  approved  a  report  of  partition 
filed  in  the  estate  of  Byrd  Eastham,  deceased,  by  the  executrix  setting 
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apart  the  land  in  controversy  and  other  property  to  the  defendant  Helen 
M.  Jones,  who  had  married,  as  her  share  of  the  estate,  except  the  lands 
in  Travis  and  Ellis  counties,  and  ordered  that  the  same  be  recorded; 
and  further  ordered  that  all  the  right,  title  and  interest  of  the_  other 
heirs,  naming  them,  the  minors  being  represented  by  a  guardian  ad 
litem  appointed  by  the  court,  be  devested  out  of  them,  and  that  the 
executrix  deliver  the  said  property  to  the  said  Helen  M.  Jones,  together 
with  the  title  deeds,  as  her  share  of  the  estate.  This  decree  was  never 
recorded  in  the  record  of  deeds.  The  defendant  Helen  M.  Jones  is  a 
daughter  of  Byrd  Eastham,  deceased. 

About  March  1,  1886,  a  tenant  entered  into  possession  of  the  land 
under  a  contract  with  the  executrix  of  Byrd  Eastham  for  the  purchase 
of  the  timber  on  240  acres  thereof  at  $300,  and  an  option  to  buy  the 
balance  of  the  timber  at  50  cents  per  thousand,  and  had  the  240  acres 
surveyed.  He  put  a  sawmill,  houses,  stock  pens  and  a  garden  on  the 
land.  This  tenant  held  and  claimed  the  entire  tract  for  the  Eastham 
estate  until  the  land  was  set  apart  to  the  defendant  Helen  M.  Jones,  and 
after  that  continued  to  hold  it  for  her  and  her  husband,  J.  B.  Jones, 
until  December  1,  1897.  About  January  1,  1890,  he  made  a  contract 
with  J.  B.  Jones  to  purchase  the  balance  of  the  timber  on  the  survey  for 
$500.  He  then  moved  his  sawmill  to  another  place  on  the  tract.  When 
he  left,  December  1,  1897,  he  sold  his  sawmill  and  houses  to  another 
person  who  went  into  possession  as  tenant  for  Jones  and  wife,  and 
remained  in  possession  of  the  houses,  and  operated  the  mill  for  about 
three  years.  These  tenants  were  authorized  to  cut  and  did  cut  timber 
from  all  over  the  tract  promiscuously.  All  the  taxes  were  paid  on  the 
land  by  Byrd  Eastham  and  his  estate  from  1880  to  1886,  and  by  the 
defendants  from  1886  to  1897,  inclusive.  The  possession  was  exclusive 
and  adverse,  and  of  such  character  as  to  confer  title  by  limitation. 

We  are  of  the  opinion  that  the  plea  of  the  statute  of  five  years  limita- 
tion was  sustained  by  the  evidence.  Byrd  Eastham  claimed  the  land 
under  a  deed  duly  acknowledged  and  recorded.  The  deed  was  dated 
February  14,  1876,  and  was  filed  for  record  May  29,  1876.  Payment  of 
taxes  by  him  was  shown  to  have  been  made  from  1880  to  his  death,  and 
by  his  executrix  to  1886,  when  the  land  was  set  apart  to  his  heir  and 
devisee,  the  defendant  Helen  M.  Jones,  as  a  part  of  her  share  of  the 
estate.  The  taxes  were  shown  to  have  been  paid  by  the  defendants  from 
1886  to  1897  inclusive.  Possession  under  the  deed  to  Byrd  Eastham' 
was  commenced  by  his  executrix  March  1,  1886,  and  on  August  17, 
1886,  the  date  of  the  order  of  the  probate  court,  it  was  commenced  by 
the  defendants  and  continued  for  more  than  ten  years,  accompanied  by 
payment  of  taxes.  Helen  M.  Jones  as  the  heir  and  devisee  of  Byrd 
Eastham  could  prescribe  under  the  deed  to  him  without  record  of  the 
order  of  the  probate  court.  Motley  v.  Com,  11  S.  W.Eep.,  850; 
Carothers  v..  Covington,  27  S.  W.  Rep.,  1040;  Forbes  v.  Johnson,  89 
Texas,  640;  Fossett  v.  McMahan,  74  Texas,  546;  Olive  v.  Bevil,  55 
Texas,  423;  Cochrane  v.  Paris,  18  Texas,  850.    The  purpose  of  the 
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statute  requiring  possession  under  a  recorded  deed  is  to  give  notice  of 
the  character  of  the  adverse  possession,  and  it  must  be  such  as  is  required 
in  the  registration  of  deeds,  and  the  right  of  the  pari:y  in  possession  to 
prescribe  may  be  derived  from  a  deed  to  a  predecessor  in  title  in  privity 
vrith  whom  he  holds.  Possession  may  be  tacked,  and  the  title  may  be 
deraigned  through  several  pari:ies,  in  order  to  give  the  necessary  five 
years,  but  every  muniment  of  the  record  title  must  be  recorded,  and  the 
possession  must  be  unbroken,  and  must  be  accompanied  by  the  payment 
of  taxes  for  the  requisite  period.  Pori:er  v.  Chronister,  58  Texas,  56; 
Medlin  v.  Wilkins,  60  Texas,  418 ;  Cook  v.  Dennis,  61  Texas,  246 ;  Van 
Sickle  V.  Catlett,  76  Texas,  409 ;  Corley  v.  Matlock,  79  Texas,  306. 

Helen  M.  Jones  was  the  heir  and  devisee  of  Byrd  Eastham.  As  such 
she  took  the  legal  title  by  d6vise  and  inheritance;  the  will  disposed  of 
the  properi:y  in  accordance  with  the  statute  of  descent  and  distribution, 
but  this  fact  does  not  afEect  the  principle  involved,  as  the  will  is  not 
such  a  muniment  of  title  as  is  required  by  the  law  of  registration  to  be 
recorded  in  the  record  of  deeds.  The  title  did  not  vest  in  the  executrix 
but  the  possession  held  by  her  was  in  trust  for  the  devisefes  under  the 
will,  and  her  possession  can  not  be  considered  as  a  break  in  the  posses- 
sion, for  it  was  the  possession  of  the  devisee  and  in  no  sense  adverse. 
Broadly  stated,  it  was  held  by  the  Court  of  Chancery  Appeals  of  Tennes- 
see in  the  case  of  Iroif  and  Coal  Co.  v.  Ferguson's  Heirs,  in  an  opinion 
adopted  by  the  Supreme  Couri;,  that  "The  possession  by  the  adminis- 
trator is  not  in  privity  with  that  of  the  heirs  of  the  decedent  and  makes 
a  break  in  the  possession,"  and  Vance's  Heirs  v.  Fisher,  10  Humph., 
212,  was  cited  as  authority,  as  also  Marias  Heirs  v.  Gilliam,  1  Coldw., 
488,  605.  But  the  decision  was  rested  upon  the  common  law  rule  that 
the  administrator  had  no  right  of  control  over  the  real  estate  of  his 
intestate,  holding,  that  any  authority  which  as  such  the  administrator 
assumed  to  exercise  over  it  was  an  usurped  authority,  which  could  com- 
municate no  right  whatever  to  the  person  in  whose  favor  it  was  exer- 
cised. Under  the  statutes  of  this  State  the  administrator  is  entitled  to 
possession  of  the  entire  estate,  real  as  well  as  personal.  Rev.  Stats., 
arias.  1867,  1869.  The  order  of  couri  setting  apari;  the  land  to  Helen 
M.  Jones  as  the  devisee  of  Byrd  Eastham  was  not  a  deed  or  a  link  in  the 
title  necessary  to  be  recorded  in  order  to  give  notice.  Helen  M.  Jones 
entered  into  possession  of  the  entire  tract  of  land,  and  claimed  it  as  the 
heir  and  devisee  of  Byrd  Eastham,  and  by  the  will  and  the  partitions 
thereunder  she  became  vested  with  the  entire  legal  title  as  held  by  Byrd 
Eastham  under  the  deed  to  him. 

Since  it  appears  from  the  undisputed  evidence  that  the  defendant 
Helen  M.  Jones  has  acquired  the  title  to  the  land  in  controversy  by  five 
years  limitation,  and  that  no  other  judgment  could  have  been  rendered 
than  one  in  favor  of  the  defendants,  consideration  of  the  several  remain- 
ing assignments  of  error  presented  by  the  appellants  is  unnecessaiy. 

The  judgment  is  aflBrmed.  ^  ^ 

AjfirTnea. 

Writ  of  error  refused. 
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Lake,  Tomb  &  Company  v.  W.  N.  Copeland  et  al. 

Decided  January  31,  1903. 

1. — Trespass — School  Land — Pasture  Inclosure — Charge. 

Plaintiff  sued  for  trespass  in  entering  his  pasture  and  turning  live  stock 
therein,  and  defendant  justified  on  the  ground  that  he  had  settled  in  good  faith 
upon  an  unsold  and  unleased  school  section  in  the.  pasture,  making  application 
to  purchase  the  same  from  the  State,  and  had  also  purchased  a  lease  upon  an- 
other section  therein.  Plaintiff  proved  possession  and  a  valid  subsisting  lease 
from  the  State  of  the  section  on  which  defendant  had  settled.  The  court  charged 
that  if  defendant  did  not  have  in  the  pasture  more  stock  than  allowed  by  law 
(one  head  for  every  10  acres)  the  verdict  should  be  in  his  favor.  Held  error, 
as  assuming  defendant's  ownership  of  the  section  on  which  he  had  settled,  and 
therefore  in  violation  of  the  statute  forbidding  a  charge  on  the  weight  of  the 
evideAce.    Rev.  Stats.«  art.  1317. 

3. — Injunction — ^Violation — ^Punishment — ^Evidence. 

A  defendant's  disobedience  of  an  injunction  previously  served  on  him  in  the 
case  does  not  deprive  him  of  the  right  to  testify  as  a  witness  in  the  case,  nor 
does  his  obedience  to  such  writ  entitle  him  to  a  verdict  against  the  plaintiff, 
and  it  is  error  for  the  -court  to  so  charge. 

Appeal  from  the  County  Court  of  Lubbock.  Tried  below  before  Hon. 
W.  D.  Crump. 

Beaty  &  McOee,  for  appellants. 

J.  J.  Dillard  and  E.  3f.  Overshiner,  for  appellees. 

SPEEE,  Associate  Justice. — This  is  an  appeal  by  Lake,  Tomb  & 
Co.  from  an  adverse  judgment  in  the  County  Court  of  Lubbock  County, 
in  an  action  against  W.  N.  Copeland  and  E.  D.  Copeland.  Appellants* 
petition  alleged  that  they  were  in  the  peaceable  and  lawful  possession 
of  a  large  pasture  of  grazing  lands,  describing  them,  inclosed  with  good 
and  sufficient  wire  fences.  That  on  about  August  1,  1901,  the  appellees 
unlawfully  broke  and  entered  said  pasture  and  with  cattle  and  horses 
wasted  and  destroyed  appellants'  grasses  and  stock  water,  and  otherwise 
injured  their  cattle,  for  which  injuries  they  asked  damages,  and  to  pre- 
vent a  continuance  of  such  trespass,  sought  and  obtained  a  writ  of  in- 
junction. The  appellees  answered  by  exceptions,  a  general  denial  and 
plea  of  not  guilty. 

Upon  the  trial  appellee  W.  N.  Copeland  testified  that  in  June  or  July, 
1901,  he  moved  upon  a  section  of  unsurveyed,  unleased  and  unsold 
school  land  located  in  appellants'  pasture.  That  he  built  a  house, 
bored  a  well  and  occupied  said  land  in  good  faith  as  his  home,  and  that 
he  had  applied  to  the  Commissioner  of  the  General  Land  Office  to  pur- 
chase the  same.  He  further  testified  that  he  had  purchased  the  lease 
upon  another  section,  number  52,  in  the  pasture,  and  carried  with  him 
about  thirty  head  of  horses  and  twelve  head  of  cattle,  turning  them  into 
the  pasture. 

By  an  agreed  statement  of  facts  it  appears  to  have  been  proved  that 
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at  the  date  of  the  ent^  and  settlement  of  appellees  upon  the  section  in 
question  the  plaintiffs  were  in  the  peaceable  and  lawful  possession  of 
the  pasture,  and  upon  this  particular  section  had  a  lease  from  the  State 
for  the  term  of  five  years  from  the  7th  day  of  May,  1900,  and  that  all 
rentals  due  the  State  under  the  contract  of  lease  had  been  paid. 

It  will  thus  appear,  stating  the  case  most  favorably  to  appellees,  that 
it  was  a  controverted  question  under  the  pleadings  and  proof '  whether 
appellees  owned  or  controlled  the  section  upon  which  settlement  had 
been  made  in  such  pasture;  and  upon  this  ^tate'of  case  the  trial  court 
instructed  the  jury,  at  the  request  of  appellees,  as  follows:  *^ou  are 
further  charged  that  if  you  believe  from  the  evidence  in  this  case  that 
the  defendants  did  not  have  in  their  said  close  or  pasture  more  stock 
than  the  amount  allowed  by  law,  to  wit,  one  for  every  ten  (10)  acres, 
you  will  find  for  the  defendant,  and  so  say  by  your  verdict.^^  This  was 
clearly  erroneous.  The  court  could  not  properly  assume  that  W.  N. 
Copeland  was  the  owner  of  the  section  upon  which  he  had  settled,  and 
that  the  defendant  therefore  had  the  right  to  turn  into  said  pasture  the 
number  of  stock  indicated  in  the  charge,  or  any  other  number.  Kev. 
Stats.,  art  1317;  Golden  v.  Patterson,  56  Texas,  628;  Boaz  v.  Schneider, 
69  Texas,  128.  If  the  charge  be  predicated  upon  appellees'  leasehold 
interest  in  section  52,  the  error  is  none  the  less  apparent.  Concede  that 
there  was  no  controversy  as  to  the  appellees'  right  to  this  section,  it  does 
not  follow  that  they  would  be  at  all  justified  in  committing  the  tres- 
passes complained  of  in  this  suit,  with  respect  to  the  other  section 
claimed  by  them. 

Error  has  also  been  assigned  to  the  action  of  the  court  in  permitting 
evidence  tending  to  show  appellees'  ownership  of  the  section  involved, 
because  the  same  was  in  no  way  pleaded ;  the  answer,  as  already  stated, 
consisting  only  of  the  general  issue  and  plea  of  not  guilty.  A  decision 
upon  this  point  would  be  entirely  superfluous,  since  the  case  must  be 
reversed  for  the  error  already  discussed,  and  the  question  will  doubtless 
be  avoided  upon  another  trial. 

We  will  remark  further,  however,  that  it  was  improper  to  instruct 
the  jury  not  to  consider  appellee  W.  N.  Copeland's  testimony  in  his  own 
behalf,  if  he  had  disobeyed  the  writ  of  injunction  previously  served  upon 
him.  Nor  was  it  the  law  that  he  was  entitled  to  a  verdict  in  his  favor 
if  the  jury  were  of  opinion  he  had  obeyed  the  writ,  as  they  were  told 
in  the  fourth  special  charge.  It  was  his  duty  to  obey  the  mandate  of 
the  court,  but  his  doing  so  would  not  entitle  him  to  a  verdict,  nor  his 
disobedience  deprive  him  of  the  right  to  be  heard  as  a  witness. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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P.  Norwood  Hall  v.  Lee  Levy  et  al. 

Decided  January  31,  1903. 

Married  Woman — Separate  Property — Gift  from  Husband. 

Where  the  husband,  who  had  insured  his  life,  on  the  endowment  plan,  in 
the  wife's  favor,  received  a  sum  of  money  in  settlement  of  the  policy  which  he 
delivered  to  the  wife,  and  afterwards  his  firm  borrowed  the  money  from  her, 
executing  to  her  a  note  therefor,  which  was  paid  in  part  by  a  conveyance  of 
land  to  her  during  the  marriage,  he  and  the  finn  being  solvent  up  to  that  time, 
there  was  a  gift  of  the  money  to  the  wife,  and  the  land  so  conveyed  to  her  was 
her  separate  estate,  and  not  liable  for  the  husband's  debts. 

Appeal  from  the  District  Court  of  Cooke.  Tried  beloi«r  before  Hon. 
D.  E.  Barrett. 

Potter  it  Potter,  for  appellant. 

Roht.  E.  Gofer,  for  appellees. 

STEPHENS,  Associate  Justice. — ^Appellees,  plaintiffs  below,  re- 
covered of  appellant  block  40  in  Perry's  addition  to  the  city  of  Gaines- 
ville. Their  title  consisted  of  a  judgment  rendered  June  29,  1891,  in 
favor  of  Warren  Boot  and  Shoe  Company  against  D.  Baum  &  Bros., 
and  an  execution  sale  thereunder,  with  sheriff's  deed  to  them,  dated 
August  5,  1891.  Appellant's  paper  title  consisted  of  deeds  from  E.  P. 
Bomar  and  D.  T.  Lacy  to  Bertha  Baum,  wife  of  D.  Baum,  made  in  the 
year  1899,  and  a  deed  to  him  from  Bertha  and  D.  Baum,  made  Novem- 
ber 21,  1900.  Recovery  was  had  by.  appellees  upon  the  ground  that  the 
block  of  land  in  controversy  was  the  community  property  of  D.  Baum 
and  wife,  Bertha  Baum,  when  levied  on  and  sold  as  such,  which  recov- 
ery was  resisted  by  appellant  upon  the  ground  that  it  was  the  separate 
property  of  Bertha  Baum.  The  testimony  offered  to  sustain  this  de- 
fense was  that  of  D.  Baum,  which,  so  far  as  relevant  to  this  issue,  was 
as  follows :  "Bertha  Baum  is  my  wife^^  and  we  were  married  in  1868 ; 
soon  after  I  married  I.  took  out  an  insurance  policy  on  my  life  for  $10,- 
000.  In  about  1885  or  1886  the  company  that  I  took  this  policy  with 
liquidated.  My  policy  was  an  endowment  policy,  and  under  the  laws 
of  New  York  I  had  a  preference;  and  in  1885  or  1886  they  paid  $5000 
on  my  $10,000  policy.  The  $10,000  policy  was  made  payable  to  my 
wife,  Bertha  Baum.  At  this  time  I  was  in  the  mercantile  business  in 
partnership  with  my  brother,  doing  business  under  the  firm  name  of 
D.  Baum  &  Bros.  I  turned  this  $5000  over  to  my  wife.  It  was  her 
money.  Not  long  afterwards  the  firm  of  D.  Baum  &  Bros,  borrowed 
$3400  of  this  money  from  her,  and  gave  her  a  note  of  D.  Baum  &  Bros. 
During  the  year  1888-1889,  Captain  Ed  Morris  did  business  with  us, 
and  owed  us  a  balance  in  1889  of  $450.  *  *  *  It  was  understood 
and  agreed  that  if  Ed  Morris  would  deed  us  block  40,  Perrjr's  addition 
to  the  city  of  Gainesville,  that  we  would  mark  the  store  account  paid. 
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At  this  time  D.  T.  Lack  and  E.  P.  Bomar  were  holding  title  to  this 
land  for  Ed  Morris,  and  in  1889  D.  T.  Lacy  and  E.  P.  Bomar  each 
executed  a  deed  conveying  lot  40  in  Perry's  addition  to  the  city  of 
Gainesville  to  Bertha  Baum.  We  marked  the  store  account  paid  and 
entered  a  credit  of  $450  on  the  note  that  D.  Baum  &  Bros,  owed  Bertha 
Baum.  *  ♦  *  At  the  time  this  land  was  deeded  to  my  wife  by  D. 
T.  Lacy  and  E.  P.  Bomar,  the  firm  of  D.  Baum  &  Bros,  was  solvent. 
We  were  doing  a  good  business,  and  we  were  in  good  financial  shape. 
We  failed  in  business  in  1891.  I  was  solvent  from  the  time  I  married 
till  1891.  *  *  *  I  paid  the  insurance  premiums  on  this  policy  out 
of  community  property."  On  cross-examination  this  witness  testified: 
"The  insurance  policy  I  had  on  my  life  was  a  regular  twenty-year  en7 
dowment  policy.  If  I  lived  for  twenty  years  I  was  entitled  to  a  settle- 
ment under  the  provisions  of  said  policy  in  my  life  time.  ♦  ♦  ♦ 
In  1885  or  1886  the  insurance  company  failed.  I  succeeded  in  com- 
promising with  the  insurance  company  and  got  $5000.  Part  of  this 
money  went  to  buy  our  homestead,  the  place  where  we  are  now  living, 
and  the  balance  was  loaned  to  the  firm  of  D.  Baum  &  Bro.,  who  gave 
their  note  to  my  wife.  This  note  is  now  at  my  home."  At  this  point 
the  statement  of  facts  contains  the  following,  on  which  much  stress 
seems  to  be  laid  by  appellees :  ^^Being  requested  by  the  court  to  go  and 
bring  the  note  into  court  the  witness  was  excused  to  go  and  get  the  note, 
but  the  witness  did  not  return  again." 

The  rest  of  the  evidence  related  to  the  issue  of  notice,  on  which  the 
court  found  in  favor  of  appellant,  that  is,  that  notice  was  given  at  exe- 
cution sale  of  Bertha  Baum's  claim  before  appellees  purchased  the  prop- 
erty, which  finding  we  approve.- 

The  court  also  found  that  D.  Baum  had  'Tiad  his  life  insured  in 
favor  of  Bertha  Baum ;"  that  the  firm  of  D.  Baum  &  Bro.  had  borrowed 
from  Bertha  Baum  the  $5000  paid  in  liquidation  of  the  insurance  pol- 
icy, and  that  "in  part  payment  for  said  indebtedness  D.  Baum  &  Bro. 
caused  the  deeds  from  Lacy  and  Bomar,  hereinbefore  mentioned,  to  the 
land  in  controversy  to  be  made  to  said  Bertha  Baum ;"  but  further  found 
in  this  connection  that  "it  was  not  intended  to  give  said  land  to  said 
Bertha."  These  findings  of  fact  we  also  adopt.  The  court,  however, 
"as  matter  of  law,"  concluded  "that  the  money  realized  upon  said  in- 
surance policy  was  not  the  seperate  property  of  Bertha  Baum,  but  that 
it  was  community  property  of  said  D.  Baum  and  Bertha  Baum,"  and 
upon  this  ground  rendered  judgment  for  the  plaintiifs  below.  But  in 
this  we  think  there  was  error. 

The  court  seems  to  have  accepted  as  credible  the  testimony  of  D. 
Baum,  quoted  above,  which,  when  so  accepted,  clearly  shows,  we  think, 
that  the  property  in  controversy  was  paid  for  with  the  separate  funds 
of  Bertha  Baum.  The  decision  of  the  case  does  not  depend  alone  upon 
the  character  and  effect  of  the  insurance  policy;  for  in  addition  to  hav- 
ing "Tiis  life  insured  in  favor  of  Bertha  Baum,"  as  found  by  the  court, 
D.  Baum  delivered  the  proceeds  of  the  liquidated  policy  to  her,  and 
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afterwards  borrowed  the  same  from  her,  executing  a  note  of  the  firm 
payable  to  her,  in  part  payment  of  which  the  lot  in  controversy  was 
conveyed  to  her. 

The  insurance  fund  was  thus  clearly  treated  by  D.  Baum  as  belonging 
to  his  wife  long  before  any  rights  of  creditors  intervened,  and  we  see 
no  escape  from  the  conclusion  that  what  he  did  in  the  premises  amounted 
to  a  gift  of  this  fund  to  her,  both  principal  and  interest.  Martin-Brown 
Co.  V.  Perrill,  77  Texas,  199 ;  Hall  v.  Hall,  62  Texas,  294. 

The  judgment  is  therefore  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Kbmpner  v.  State  of  Texas.  363 

Ei.iZA  Kempnee  bt  al.  v.  State  of  Texa.b. 

Decided  February  4,  1903. 

l.-— Patent  to  Land— Void  Certificate— Innocent  Parchaser. 

As  against  the  State,  there  can  be  no  such  thing  as  an  innocent  purchaser 
of  land  where  the  officer  who  attempts  to  issue  title  acts  without  authority  of 
and  contrary  to  law«  as  where  the  Commissioner  of  the  General  Land  Office 
issues  a  duplicate  certificate,  where  no  original  certificate  ever  existed,  and 
patents  the  land  located  thereby. 

2.— -Same— Case  Stated. 

A  claimant  whose  application  for  land  was  rejected  by  the  investigating 
board  of  the  Republic  in  1841,  brought  suit  in  the  district  court  to  establish  it, 
and  obtained  judgment,  which  was  set  aside  on  motion  for  new  trial.  He  had 
taken  out  a  certificate  showing  his  recovery,  before  the  motion  was  filed,  and 
the  Republic  enjoined  the  Land  Commissioner  from  issuing  a  land  certificate 
thereon,  and  obtained  judgment  against  plaintififs  claim  on  final  hearing,  which 
was  affirmed  on  appeal  (Dallam,  588).  In  1874  the  Commissioner  of  the  Gen- 
eral Land  Office  issued  a  duplicate  certificate  to  the  heirs  of  claimant,  based  on 
proof  of  loss  of  the  supposed  original,  and  patent  issued  thereon  the  following 
year.  Held,  that  the  State  could  recover  the  land  from  a  remote  grantee  of  the 
patentees,  who  relied  on  the  patent  and  was  ignorant,  in  fact,  of  the  invalidity 
of  the  certificate. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
R  L.  Perm. 

The  State  brought  suit  against  Mrs.  Kempner  and  others  to  cancel  a 
patent  and  recover  land.  Plaintiflf  had  judgment  and  defendant  Kemp- 
ner appealed. 

Walton  &  Walton  and  A.  8.  Phelps,  for  appellants. 

C.  K,  Bell,  Attorney-General,  and  T.  S.  Reese,  Assistant-Attomey- 
General,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  by  the  State  to  cancel  a 
patent  and  recover  a  league  and  labor  of  land  patented  to  Eli  Langford. 
Mrs.  Eliza  Kempner  and  the  heirs  of  Eli  Langford  were  made  defend- 
ants, and  upon  trial  judgment  was  rendered  for  the  State,  as  prayed 
for,  and  Mrs.  Kempner  has  appealed. 

The  case  is  submitted  in  this  court  on  the  following  testimony:  "In 
the  year  1841  Eli  Langford  made  application  to  the  investigating  board 
appointed  under  an  act  of  the  Congress  of  the  Republic  of  Texas  of 
January  29,  1840,  for  a  certificate  for  a  league  and  labor  of  land,  which 
said  application  was  rejected  by  said  board  as  not  being  a  genuine  and 
legal  claim  against  the  government,  as  shown  by  the  report  of  said  in- 
vestigating board  in  the  General  Land  Office. 

"On  the  24th  day  of  September,  1841,  the  said  Eli  Langford  filed  his 
petition  in  the  District  Court  of  Eed  River  County,  Texas,  against  the 
Republic,  setting  up  his  said  application  to  said  investigating  board  for 
a  certificate  for  a  league  and  labor  of  land  and  its  rejection  as  fraudu- 
lent, and  praying  that  the  court  issue  to  him  a  certificate  for  a  league 
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and  labor  of  land.  This  cause  was  tried  in  the  District  Court  of  Red 
Eiver  County  on  the  14th  day  of  October,  1841,  and  upon  a  verdict  of 
the  jury  in  his  favor,  the  court  rendered  judgmeirfi  that  the  plaintiff 
Eli  Langford,  have  and  recover  of  the  Republic  his  land  as  assessed  by 
the  jury,  and  that  a  certificate  issue  to  him  for  a  league  and  labor  of 
land. 

'^The  records  and  papers  with  regard  to  this  case  in  the  District  Court 
of  Red  River  County  do  not  contain  a  motion  for  new  trial  nor  a  judg- 
ment or  order  of  the  court  thereon,  but  it  appears  from  said  papers  on 
file  that  on  the  6th  day  of  November,  1841,  the  district  attorney  of  that 
judicial  district  filed  in  said  court  a  petition  for  injunction,  which,  with 
the  indorsements  thereon,  is  as  follows: 

"  'The  Republic  of  Texas,  County  of  Red  River.— To  the  Hon.  John 
M.  Hansford,  Judge  of  the  7th  Judicial  District:  The  petition  of  the 
undersigned  district  attorney  Pr.  term,  for  the  7th  Judicial  District 
would  represent  unto  your  honor  that  at  the  fall  term  of  the  District 
Court  for  the  year  1841,  in  and  for  the  county  of  Red  River  and  the 
Republic  of  Texas,  begun  and  held  at  the  town  of  Clarksville^  a  certain 
Eli  Langford  brought  his  appeal  from  the  Investigating  Board  of  Land 
Commissioners  to  said  court,  and  after  issue  joined  and  a  verdict  in  his 
favor  for  one  league  and  labor  of  land ;  and  that  before  a  motion  was 
•made  in  said  case  for  a  new  trial  by  the  Republic,  the  said  Langford 
applied  to  the  clerk  of  said  district  court,  immediately  after  the  verdict 
rendered  by  the  jury,  for  his  certificate  for  one  league  and  labor  of 
land,  and  received  his  certificate  from  the  clerk  as  aforesaid  for  one 
league  and  labor  of  land,  which  was  certified  by  your  honor;  and  the 
petition  of  your  orator  would  further  represent  to  your  honor,  that,  on 
the  last  day  of  the  term  of  said  court,  petitioner  moved  for  a  new  trial 
upon  the  part  of  the  Republic,  which  said  motion  was  granted,  therefore 
your  petitioner  would  pray  that  an  injunction  be  granted  prohibiting  the 
Commissioner  Genl.  of  the  Land  Office,  from  granting  a  certificate  unto 
the  said  Eli  Langford  for  one  league  and  labor  of  land,  until  the  final 
issue  of  said  suit ;  and  that  the  said  injunction  be  made  perpetual.  And 
your  petition  as  in  duty  bound,  will  ever  pray,  etc.  Jesse  Bruton,  Jr., 
District  Atty.  Pro.  Tem.' 

"'The  Republic  of  Texas,  Red  River  County.  Personally  appeared 
before  me,  Jesse  Bruton,  Jr.,  District  Attorney  Pro.  Tem.  for  Red 
River  7th  Judicial  District  and  says  the  facts  set  forth  in  the  foregoing 
petition  are  true.  Subscribed  and  sworn  to  before  me,  this  5th  day  of 
November,  184i.  J.  Bruton,  Jr.,  District  Atty  Pro.  Tem.  John  M. 
Hansford,  District  Judge. 

"'Republic  of  Texas,  Red  River  County.  The  clerk  of  the  district 
court  will  issue  the  writ  of  injunction  as  prayed  for  in  the  above  peti- 
tion. Given  under  my  hand  this  5th  November,  1841.  John  M.  Hans- 
*ford.  District  Judge.^  Indorsed:  No.  376.  Republic  of  Texas  v.  Eli 
Langford.  Petition  for  Injunction.  Filed  6  Nov.,  1841.  W.  H.  Vin- 
ing,  Clk.  D.  C.  R.  R.  Co.^ 
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"And  also  that  on  the  2d  day  of  December,  1841,  a  writ  of  injunction 
issued  upon  the  prayer  of  said  application  of  the  district  attorney,  which 
with  the  indorsements  thereon  is  as  follows: 

"  ^The  Bepublic  of  Texas,  Red  River  County.  To  the  Commissioner 
General  Land  Office  of  the  Republic  of  Texas. — Greeting:  Whereas, 
Jesse  Bruton,  Jr.,  district  attorney  pro.  tem.  of  the  Seventh  Judicial 
District,  has  filed  in  the  District  Court  for  the  county  aforesaid  his  peti- 
tion for  injunction  directed  to  the  Hon.  John  M.  Hansford,  judge  and 
chancellor  of  the  District  Court  for  the  Seventh  Judicial  District,  show- 
ing that,  among  other  things,  that  at  the  fall  term  of  the  district  court, 
in  the  year.  1841,  in  and  for  the  county  of  Red  River  and  Republic  of 
Texas,  aforesaid,  that  Eli  Langford  brought  his  appeal  from  the  Investi- 
gating Board  of  Land  Commissioners  to  the  court  and  after  issue  joined 
and  a  verdict  in  his  favor  for  one  league  and  labor  of  land  that  before 
a  motion  was  made  an  said  cause  for  a  new  trial  by  the  Republic,  the 
said  Eli  Langford,  aforesaidj,  applied  to  the  clerk  of  said  District  Court 
immediately  after  verdict  rendered  by  the  jury  for  his  certificate  for  one 
league  and  labor  of  land,  and  received  his  certificate  as  aforesaid  for  one 
league  and  labor  of  land,  which  was  approved  by  the  Hon.  Court,  and 
whereas  on  the  last  day  of  the  term  aforesaid  the  said  Jesse  Bruton, 
Jr.,  district  attorney  pro  tem,  as  aforesaid,  moved  for  a  new  trial  on  the 
part  of  the  Republic,  which  said  motion  was  granted.  Thereupon  said 
district  attorney,  as  aforesaid,  prayed  that  an  injunction  be  granted 
enjoining  and  prohibiting  the  Commissioner  of  the  General  Land  Office 
from  granting  a  certificate  unto  the  said  Eli  Langford  for  one  league 
and  labor  of  land  until  the  final  issue  and  decision  of  said  suit.  In 
pursuant  of  his  Hon's  fiat  dated  5  Nov.  1841,  now  these  are  therefore 
to  command  you  in  the  name  of  the  Republic  of  Texas  restraining  and 
prohibiting  you,  the  said  Commissioner  of  the  General  Land  Office  of 
said  Republic  from  issuing  a  certificate  to  the  said  Eli  Langford,  as 
aforesaid  mentioned  in  complainant's  petition  &  you  are  commanded  to 
obey  and  observe  this  mandate  and  order  of  this  writ  of  injunction, 
under  the  pains  and  penalties  incident  to  a  contempt  of  the  court  afore- 
said. 

'^To  the  Sheriff  of  Travis  County  &  Republic  aforesaid.  Greeting: 
You  are  hereby  commanded  to  make  known  the  foregoing  writ  of  in- 
junction to  the  Commissioner  General  of  the  Land  Office  as  aforesaid 
and  due  return  make  to  the  clerk's  office  of  said  court  on  the  return  day 
hereof,  certifying  what  has  been  done  on  the  premises.  Given  under 
the  seal  of  said  court  and  under  my  official  signature  at  office  in  Clarks- 
ville,  this  2  day  of  December,  A.  D.  1841.  [L.  S.]  W.  H.  Vining, 
Clk.  D.  C.  R.  R.  Co.  Indorsed:  No.  375.  Republic  of  Texas  vs  Eli 
Langford.  Injunction.  Issued  2  day  of  December,  1841.  W.  H.  Vin- 
ing Clk.  D.  C.  R.  R.  Co. 

*'  ^Came  to  hand  Dec.  30th,  1841.  Executed  by  serving  a  copy  Jany 
3rd,  1842.  Charles  F.  King,  Sheriff  T.  C.  SheriflPs  fees,  $2.00. 
Charles  P.  King,  Sheriff  T.  CJ 
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"And  it  was  proven  that  on  the  5th  day  of  March,  1842,  a  notice  of 
a  new  trial  was  issued  by  the  clerk  of  the  District  Court  of  Red  River 
County  to  the  said  Eli  Langford,  which,  with  the  indorsements  thereon, 
is  as  follows : 

"  The  Republic  of  Texas,  County  of  Red  River.  To  the  Sheriff  of 
said  County,  Greeting :  You  are  hereby  commanded  to  make  known  to 
Eli  Langford,  whereas,  in  the  suit  which  was  tried  at  our  last  past  Dis- 
trict Court  between  Eli  Langford,  plaintiff,  and  the  Republic  of  Texas, 
defendant,  and  said  cause  determined  in  favor  of  said  Langford,  and 
verdict  for  one  league  and  labor  of  land,  upon  motion  of  Jesse  Bruton, 
Jr.,  Di.  Attorney  pro  tem,  new  trial  has  been  granted  the  Republic,  and 
said  cause  stands  for  hearing  at  our  next  term  of  the  district  court  for 
said  county.  Given  under  my  official  signature  at  office  in  Clarksville 
and  under  the  seal  of  said  court,  this  5th  day  of  March,  1842.  W.  H. 
Vining,  Clk.  D.  C.  R.  R.  Co.  Indorsed:  Republic  .of  Texas  No.  176  vs 
Eli  Langford.  Notice.  Issued  5  day  of  March,  1842.  W.  H.  Vining, 
Clrk.  D.  C.  R.  R.  Co. 

"  ^Came  to  hand  and  executed  on  Eli  Langford  by  reading  to  him  the 
within  notice.     Edward  West,  Sheriff.* 

"On  April  28,  1842,  said  cause  was  continued  by  agreement  of  the 
parties  to  the  next  term  of  the  court. 

"That  thereafter,  on  the  7th  day  of  October,  1842,  the  said  Eli  Lang- 
ford filed  in  said  cause  a  deed  from  ^himself  to  the  Republic  of  Texas, 
which  said  deed  conveyed  to  the  Republic  of  Texas  and  to  the  people 
of  said  Republic  in  their  political  and  national  character  and  capacity 
*any  and  all  grant  or  grants  of  land  heretofore  made  or  issued  to  me  or 
to  my  wife,  Mary  Langford,  under  the  colonization  laws  of  Coahuila 
and  Texas,  heretofore  in  force,  situated  within  the  limits  of  Lavalla's 
Colony,  so  called  or  elsewhere  within  the  boundaries  of  said  Republic.' 
Which  said  instrument  was  executed  on  the  7th  day  of  October,  1842. 

"That  on  October  14,  1842,  the  cause  came  on  for  trial  before  a  jury, 
the  judgment  reciting  that  the  plaintiff  appeared  by  atty.  and  also  ap- 
peared the  dist.  atty.  and  upon  a  verdict  of  the  jury  finding  the  facts, 
the  court  rendered  judgment  that  the  plaintiff  is  not  entitled  to  recover 
and,  that  the  Republic  do  recover  of  Eli  Langford  all  costs  in  this  be- 
half expended  and  with  execution,  from  which  judgment  the  said  Eli 
Langford  appealed  to  the  Supreme  Court  of  the  Republic.  On  Feb- 
ruay  17,  1843,  the  said  Eli  Langford  filed  his  appeal  bond  in  said  cause. 

"On  June  24,  1844,  upon  hearing  said  cause  in  the  Supreme  Court  of 
the  Republic,  it  was  ordered,  adjudged  and  decreed  by  that  court  that 
the  judgment  below  be  in  all  things  affirmed;  that  the  appellant  pay 
the  costs  of  this  cause  in  this  court  expended  and  that  this  decision  be 
certified  below  for  execution.  Upon  which  said  judgment  of  affirmance 
mandate  of  the  Supreme  Court  was  issued  and  filed  in  the  District 
Court  of  Red  River  County,  July  22,  1844.  The  opinion  and  decision 
of  the  Supreme  Court  is  published  in  Dallam,  p.  588,  the  cause  being 
styled  Eli  Langford  vs.  the  Republic.     It  was  proven  that  the  original 
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papers  in  said  cause  in  the  Supreme  Court  have  been  lost  or  mislaid 
and  can  not  now  be  found. 

"Eli  Langford  died  about  the  year  1850.  The  defendants  named  in 
plaintiffs  petition,  with  the  exception  of  Mrs.  Eliza  Kempner  and  Eli 
and  Levi  Langford,  are  the  only  heirs  of  said  Eli  Langford.  There 
was  no  evidence  that  any  one  of  the  defendants  ever  saw  or  had  posses- 
sion of  the  certificate  for  a  league  and  labor  of  land  issued  by  the  Dis- 
trict Court  of  Red  River  County  to  said  Eli  Langford,  nor  was  there 
any  evidence  that  any  such  certificate  was  issued  except  such  as  is  con- 
tained in  the  recitals  in  the  petition  for  injunction  and  writ  of  injunc- 
tion hereinaforesaid.  The  only  testimony  on  this  subject  was  as  fol- 
lows :  One  of  the  defendants,  Asa  Langford,  testified  by  deposition  with 
regard  to  the  original  certificate: 

"Trom  my  own  personal  knowledge,  I  know  nothing  about  it,  but 
from  common  rumor  and  family  history  I  imderstood  there  was  one 
issued.  In  about  September  29,  1874,  J.  J.  Erwin  and  Wren  &  Co. 
came  to  my  house  in  Lampasas  County,  Texas,  and  represented  to  me 
that  I  was  entitled  to  a  league  and  labor  of  land,  as  heir  of  my  father 
Eli  Langford,  and  wanted  to  know  if  I  had  the  original  certificate  and 
proposed  to  locate  and  perfect  title  to  same  for  one-half  of  the  land. 
We  made  search  and  did  not  find  the  original  certificate.  I  understood 
that  he  was  to  procure  a  duplicate  certificate  and  locate  and  survey  and 
perfect  the  title  to  the  land,  and  to  that  effect  I  went  into  a  written 
contract  with  him.' 

'In  1874,  J.  J.  Erwin  acting  for  himself  and  T.  L.  Wren,  procured 
from  the  aforesaid  heirs  of  Eli  Langford,  a  power  of  attorney  author- 
izing them  to  procure  a  duplicate  certificate  in  lieu  of  the  original 
certificate  said  to  have  been  issued  by  the  District  Court  to  Eli  Lang- 
ford for  one  league  and  labor  of  land,  and  to  locate  the  same,  for  which 
they  were  to  receive  in  consideration  of  their  services  and  expenses  one- 
half  of  the  land.  Upon  this,  the  said  T.  L.  Wren,  acting  for  the  firm 
composed  of  T.  L.  Wren  and  J.  J.  Erwin,  made  application  to  the  Com- 
missioner of  the  General  Land  Office  of  the  State  of  Texas  for  the  issu- 
ance of  a  duplicate  certificate,  advertised  in  a  newspaper  a  notice  of  the 
loss  of  the  original  certificate  and  of  the  application  for  the  issuance 
of  the  duplicate,  the  result  of  which  action  was  that  the  Commissioner 
of  the  General  Land  Office  issued  a  duplicate  certificate  and  delivered 
the  same  to  the  firm  of  T.  L.  Wren  &  Co.  T.  L.  Wren,  acting  for  the 
heirs  of  Eli  Langford,  made  the  application  and  affidavit,  and  the  firm 
of  T.  L.  Wren  &  Co.  paid  the  expenses,  and  the  duplicate  certificate 
was  delivered  to  the  said  T.  L.  Wren,  which  was  afterwards  located  in 
Hartley  County  by  the  said  T.  L.  Wren  and  J.  J.  Erwin;  said  J.  J. 
Erwin  individually  paying  the  expenses  of  locating  the  duplicate  cer- 
tificate, the  amount  being  something  over  $500 ;  the  fees  for  procuring 
the  patent,  advertising,  etc.,  amounted  to  about  $65,  in  consideration  of 
which  the  heirs  of  Eli  Langford  executed  to  said  J.  J.  Erwin  a  deed  to 
2302%  acres,  being  the  west  half  of  said  league  and  labor  of  land. 
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"After  the  location  of  said  certificate  in  Hartley  County  a  patent  was 
issued  by  tlie  State  of  Texas,  on  the  14th  day  of  June,  1875,  to  Eli  Lang- 
ford,  his  heirs  and  assigns,  for  said  league  and  labor  of  land,  being 
patent  No.  118,  Vol.  21,  and  being  the  land  sued  for  and  described  in 
plaintiff's  petition. 

'^By  subsequent  conveyances  constituting  a  regular  chair  of  title  by 
deeds  of  general  warranty  this  west  half  of  said  league  and  labor  of 
land  passed  to  Mrs.  Eliza  Kempner,  one  of  the  defendants  in  this  suit, 
who  claims  to  be  now  the  owner  thereof  under  said  conveyances.  The 
east  half  of  said  league  and  labor  of  land  is  claimed  by  the  other  de- 
fendants in  this  suit  (except  Eli  and  Levi  Langford)  as  the  heirs  of 
Eli  Langford. 

'•'It  was  proved  that  Mrs.  Kempner,  in  consideration  of  said  convey- 
ance to  her  of  the  west  half  of  said  league  and  labor  of  land,  paid  the 
sum  in  cash  of  $1125  to  the  Ballinger  National  Bank,  receiving  a  deed 
with  general  warranty,  and  that  she  had  no  actual  knowledge  of  any 
wrong,  fraud  or  irregularity  in  or  about  the  issuance  of  the  original 
certificate,  if  any,  or  the  duplicate  thereof,  and  had  no  notice  of  any 
such,  further  than  such  constructive  notice  as  might  be  conveyed  to  her 
by  the  records  of  the  General  Land  Office,  as  herein  stated,  or  by  the 
records  and  proceedings  of  the  District  Court  of  Red  River  County  in 
the  case  of  Eli  Langford  v.  the  Republic  of  Texas,  as  herein  stated,  or 
by  the  judgment  of  the  Supreme  Court  of  the  Republic  as  aforesaid  and 
the  report  of  said  case,  as  contained  in  Dallam's  Reports  of  the  decisions 
of  the  Supreme  Court  of  the  Republic  of  said  case,  but  that  she  relied 
upon  the  validity  of  the  patent.  Said  duplicate  certificate  issued  by 
the  Commissioner  of  the  General  Land  Office  is  as  follows : 

"  *No.  33-4.  Class  First.  Quantity,  1  League  &  1  Labor.  Dupli- 
cate Certificate.  General  Land  OflBce,  Austin,  Texas,  November  6th, 
1874. — This  is  to  certify  that  satisfactory  evidence  having  been  intro- 
duced of  the  loss  of  District  Court  certificate  No.  ,  Class  First, 

issued  by  the  District  Court  of  Red  River  County  to  Eli  Langford  for 
one  league  and  one  labor  of  land,  dated  at  the  fall  term  District  Court, 
1841.  This  duplicate  thereof  will  entitle  the  said  Eli  Langford  to  all 
the  benefits  granted  in  said  original  district  court  certificate.  In  testi- 
mony whereof,  I  hereunto  set  my  hand  and  affix  the  impress  of  the  seal 
of  said  office,  the  date  first  above  written.  [Seal]  J.  J.  Gross,  Com- 
missioner. Voucher  File  2598.  Indorsed:  File  1625.  Bexar  First 
Class  Dup.  Cert  33-4.  Eli  Langford.  Filed  December  17-74.  J.  J. 
Gross,  C 

"Across  the  face  of  said  duplicate  certificate  is  the  following:  '1 
League  and  1  Labor,  patented  June  14-75.    J.  J.  Gross,  Comr.' 

"It  was  proven  that  the  original  certificate  referred  to  in  said  dupli- 
cate as  having  been  issued  by  the  District  Court  of  Red  River  County 
is  the  same  as  that  referred  to  in  the  proceedings  in  said  court  in  the 
case  of  Eli  Langford  v.  The  Republic  of  Texas,  hereinbefore  referred  to. 

"Plaintiff  introduced  in  evidence  certified  copy  from  the  records  of 
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the  General  Land  Office  of  a  grant  made  by  George  Antonio  Nixon  to 
Mary  Langford,  given  in  the  town  of  Nacogdoches  on  the  8th  day  of 
November,  1835,  and  it  was  proven  that  Mary  Langford,  the  mother  of 
the  aforesaid  defendants,  heirs  of  Eli  Langford,  had  issued  to  her  a 
grant  of  a  headright  league  of  land  in  Texas  as  a  colonist,  and  that  she 
was  at  the  time,  the  wife  of  the  said  Eli  Langford/^ 

Opinion. — The  main  ground  for  reversal  is  predicated  upon  the  prop- 
osition that  Mrs.  Kempner  was  an  innocent  purchaser.  As  against  the 
State,  there  can  be  no  such  thing  as  an  innocent  purchaser,  when  the 
officer  who  attempts  to  issue  the  title  acts  without  authority  of  and  con- 
trary to  law;  because  official  action  under  such  circumstances  is  abso- 
lutely void  and  not  merely  voidable;  and  no  one  can  claim  protection 
of  any  kind  by  or  through  an  official  act  that  is  absolutely  void.  "It 
is  too  firmly  settled  by  the  whole  current  of  judicial  decisions  on  the 
point  to  be  now  questioned  that  the  issuance  of  a  patent  is  a  ministerial 
act  and  must  be  performed  according  to  law.  If  it  is  issued  against 
the  law  it  is  void.^'  Day  Co.  v.  State,  68  Texas,  541 ;  Gunter  &  Munson 
V.  Meade  &  Bomar,  78  Texas,  634;  United  States  v.  Stone,  2  Wall.,  535. 

If  the  Governor  and  Commissioner  of  the  Land  Office  should  issue 
patents  upon  surveys  purporting  to  have  been  made  under  certificates 
for  land,  when  in  fact  no  such  certificates  ever  existed,  such  patents 
would  be  absolutely  void,  and  there  could  be  no  innocent  purchaser  of 
such  void  titles. 

In  Gunter  &  Munson  v.  Meade  &  Bomar,  supra,  it  was  held  that  a 
duplicate  certificate  issued  by  the  Commissioner  of  the  Land  Office,  when 
no  original  certificate  had  ever  existed,  conferred  no  right  whatever. 

The  duplicate  certificate  in  the  case  at  bar  did  not  purport  to,  and 
under  the  law  could  not  confer  any  greater  right  than  existed  by  virtue 
of  what  is  termed  in  the  duplicate,  "said  original  district  court  certifi- 
cate.*' What  was  that  certificate,  and  what  right  did  it  confer?  Sec- 
tion 1  of  the  Act  of  February  4,  1841,  under  which  Langford  brought 
his  suit,  provides  that  "should  the  jury  find  in  favor  of  the  claimant, 
it  shall  be  the  duty  of  the  clerk  to  make  out  a  certificate  to  that  effect, 
under  the  seal  of  the  court  and  approved  by  the  presiding  judge,  which 
certificate  shall  be  handed  over  to  the  successful  claimant."  But  addi- 
tional sections  of  the  same  act  read  as  follows : 

"Sec.  2.  That  it  shall  be  the  duty  of  the  clerks  of  the  several  dis- 
trict courts,  within  twenty  days  after  adjournment  of  each  and  every 
term  of  said  court,  to  transmit  to  the  Commissioner  of  the  General 
Land  Office  a  list  of  all  the  individuals  who  may  have  been  success- 
ful in  the  suits  instituted  under  this  act  in  his  said  county,  specifying 
the  amount  of  land  to  which  they  were  declared  by  the  court  and  jury 
to  be  entitled ;  which  certificate  shall  be  under  the  seal  of  said  court,  to 
which  shall  be  appended  the  affidavit  of  the  said  district  court  clerk 
of  the  correctness  of  said  list;  and  it  shall  further  be  the  duty  of  the 
chief  justice  of  the  county  in  the  district  court  of  which  said  suit  was 
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decided  in  favor  of  the  claimant,  to  examine  the  records  of  said  district 
court  of  his  county,  and  if  the  list  is  found  to  be  correct,  it  shall  be  his 
duty  to  certify  to  the  same  under  the  seal  of  the  county  court. 

"Sec.  3.  That  upon  the  receipt  of  said  lists  from  the  district  clerks 
by  the  Commissioner  of  the  General  Land  Office,  and  upon  the  claimant 
presenting  his  certificate  as  before  provided  for  to  said  commissioner, 
it  shall  be  the  duty  of  said  Commissioner,  forthwith,  to  issue  a  patent 
on  said  claim,  in  the  same  manner  as  if  the  said  claim  had  been  recom- 
mended as  genuine  and  legal  by  the  board  of  commissioners  appointed 
under  the  act  to  which  this  is  a  supplement. 

"Sec.  6.  That  upon  good  and  sufficient  cause  shown,  the  court  may 
grant  a  new  trial,  either  to  the  claimant  or  to  the  Republic;  provided 
that  not  more  than  one  new  trial  shall  be  granted  to  either  party .*^ 

These  sections  make  it  manifest  that  the  mere  issuance  and  delivery 
of  the  certificate  referred  to  in  the  first  section  did  not  empower  the 
Commissioner  of  the  Land  Office  to  grant  land  to  the  claimant.  In  ad- 
dition to  such  certificate,  it  was  necessary  that  the  report  required  by 
the  second  section  should  be  filed  in  the  Land  Office,  and  shows  that  the 
claimant  was  entitled  to  land,  before  the  commissioner  was  authorized 
to  grant  the  land. 

As  to  Langford's  claim,  it  is  not  shown  that  any  such  report  was 
made;  and  it  could  not  have  been  truthfully  made  because,  at  the  time 
the  law  required  the  clerk  to  make  up  his  report,  the  verdict  and  judg- 
ment in  Langford's  favor  had  been  set  aside  and  annulled. 

Hence  it  would  seem  that  as  the  certificate  issued  by  the  clerk,  as 
authorized  by  the  first  section  of  the  law,  would  have  disclosed  only 
partial  compliance  with  that  law,  it  would  not  have  authorized  the  issu- 
ance of  a  patent,  even  before  the  verdict  and  judgment  were  set  aside. 
But  undoubtedly  after  the  verdict  and  judgment  had  been  set  aside,  the 
certificate,  which  merely  stated  that  they  had  been  rendered,  was  no 
foundation  for  any  claim  to  land,  and  conferred  no  power  upon  the 
Commissioner  of  the  Land  Office  or  anyone  else  to  grant  land  to  Lang- 
ford  or  his  heirs;  and  we  therefore  hold  that  the  duplicate  certificate 
and  patent  issued  thereon  were  absolutely  void. 

While  we  do  not  regard  the  question  of  notice  as  material,  on  account 
of  the  fact  that  the  patent  was  absolutely  void,  still  we  can  not  sustain 
the  contention  that  because  no  motion  for  a  new  trial  can  now  be  found 
among  the  file  papers  in  Langford's  suit  in  the  District  Court  of  Red 
River  County,  therefore  reasonable  diligence  would  not  have  disclosed 
the  fact  that  a  new  trial  had  been  granted  and  a  verdict  and  judgment 
rendered  against  Langford.  The  file  papers  in  that  case  contain  a  no- 
tice served  on  Langford,  showing  that  a  new  trial  had  been  granted, 
and  an  appeal  bond  given  by  him,  which  must  have  shown  on  its  face 
that  a  verdict  and  judgment  had  been  rendered  against  him. 

No  error  Jias  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


S.  A.  &  A.  P.  Ky.  Co.  v.  Mooeb.  371 


Sak  Antonio  &  Aransas  Pass  Railway  Company  v. 
S.  E.  Moore. 

Decided  February  4,  1903. 

1.— New  Trial— Newly  Discovered  Evidence. 

Where  a  new  trial  is  applied  for  on  the  grounds  of  newly  discovered  evi- 
dence, it  must  be  shown  that  such  evidence  was  discovered  since  the  former 
trial,  and  without  any  lack  of  diligence;  that  it  is  material,  and  such  as  would 
probably  change  the  result  upon  another  trial;  and  that  it  is  not  merely  cum- 
mulative. 

8. — Same— Judicial  Discretion. 

A  motion  for  new  trial  upon  the  ground  of  newly  discovered  evidence  is 
addressed  to  the  discretion  of  the  trial  court,  and  unless  an  abuse  of  such  dis- 
cretion is  shown,  its  action  thereon  is  not  subject  to  review  on  appeal. 
8. — ^Personal  Injnriesr-Medical  Expenses. 

In  order  to  recover  as  items  of  damage  for  personal  injury  the  expenses 
necessarily  incurred  for  medical  and  surgical  treatment  it  is  not  essential  to 
prove  that  the  money  was  actually  paid,  but  only  that  such  expenses  were  actu- 
ally incurred  and  were  reasonable. 

4. — Same— Expert  Evidence. 

Where  in  an  action  for  personal  injuries  the  evidence  showed  that  medical 
and  surgical  treatment  was  rendered  necessary,  but.  did  not  show  what  were 
the  charges  made  therefor,  and  a  physician,  testifying  as  an  expert,  stated  that 
the  services  such  as  were  rendered  plaintiff  were  reasonably  worth  a  certain 
amount,  but  the  hypothetical  question  to  which  the  statement  was  an  answer 
assumed  a  certain  operation  had  been  performed,  while  the  evidence  failed  to 
show  such  fact,  it  was  error  to  submit  to  the  jury  as  an  item  of  damage  the 
expense  incurred  for  medical  treatment. 

6. — Same — ^Expert  Evidence. 

Where  the  evidence  showed  that  a  witness  was  a  practicing  physician  and 
surgeon,  and  as  such  had  treated  plaintiff  and  assisted  in  the  operation  per- 
formed on  him  for  his  injuries,  and  was  thoroughly  cognizant  of  their  nature, 
it  was  competent  for  him,  as  an  expert,  to  give  his  opinion  as  to  the  probable 
duration  and  effect  of  such  injuries. 

6. — Same— Mortality  Tables. 

Where  the  capacity  of  a  party  injured  to  earn  money  is  partially  though 
permanently  impaired  for  life,  mortality  tables  iire  admissible  for  the  pur- 
pose of  determining  the  amount  of  damages  sustained. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before 
Hon.  M.  Keimon. 

Harwood  &  Walsh,  for  appellant. 

8,  H,  Hopkins  and  J.  RainboU,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
to  recover  damages  for  personal  injuries  alleged  to  have  been  inflicted 
upon  him  by  the  negligence  of  the  appellant. 

The  appellant  answered  by  a  general  denial,  a  plea  of  contributory 
negligence,  arid  specially  denied  that  the  appellee  received  any  injuries 
whatever  from  appellant,  and  averred  that  if  he  sustained  any  physical 
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injury,  such  as  is  alleged  in  his  petition,  it  was  from  being  thrown  from 
a  horse.  The  trial  of  the  case  resulted  in  a  judgment  in  favor  of  the 
appellee  for  $6250. 

Conclusions  of  Fact. — On  the  12th  day  of  December,  1900,  while  the 
appellee  was  walking  along  a  pathway  extending  along  appellant's  right 
of  way  and  near  its  railroad  track  in  the  city  of  Gonzales,  Texas,  which 
was  used  and  had  continuously  for  a  number  of  years  been  used  by  the 
public,  with  the  knowledge  and  acquiescence  of  the  appellant,  in  passing 
from  one  part  of  the  city  to  another  as  well  as  in  going  to  and  from 
appellant's  depot,  he  reached  a  point  in  the  path  opposite  and  within  a 
few  feet  of  where  one  of  its  engines  drawing  a  train  had  stopped  near 
the  depot;  and  while  in  the  act  of  passing  the  engine  in  going  to  the 
depot  he  was  knocked  down  and  seriously  and  permanently  injured  by 
the  force  of  steam  escaping  from  the  engine.  Appellant's  servants  were 
negligent  in  blowing  off  steam  with  such  violent  force  at  a  place  where 
they  might  reasonably  expect  a  member  of  the  public  to  be,  and  where, 
if  they  did  not  observe  appellee,  they  could  have  seen  him  by  the  exercise 
of  the  slightest  diligence,  and  have  known  that  they  would  be  liable  to 
injure  him  by  letting  off  the  steam ;  and  such  negligence  was  the  proxi- 
mate cause  of  appellee's  injury,  unmixed  with  any  negligence  on  his 
part  contributing  thereto. 

Conclusions  of  Law, — I.  The  first  assignment  of  error  complains 
of  the  court's  refusal  to  grant  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  When  a  new  trial  is  applied  for  on  this  ground,  it  is 
necessary  to  show  that  a  knowledge  of  the  existence  of  the  new  evidence 
was  acquired  subsequent  to  the  former  trial,  and  that  it  was  not  owing 
to  the  want  of  diligence  that  it  was  not  discovered  and  obtained  in  time 
to  be  used  when  the  case  was  tried ;  that  the  evidence  is  material  and  if 
admitted  would  probably  change  the  result  upon  another  trial,  and  that 
it  is  not  merely  cumulative. 

When  appellant's  motion,  with  the  affidavits  attached  thereto,  is  con- 
sidered and  construed  in  connection  with  appellee's  answer  to  it  and  the 
affidavits  attaclied  to  such  answer  explaining  and  controverting  the  affi- 
davits attached  to  the  motion  for  new  trial,  we  must  conclude  that  it 
was  owing  to  a  want  of  due  diligence  that  the  alleged  newly  discovered 
evidence  was  not  known  and  used  by  the  appellant  upon  the  trial  of  the 
cause,  and  that  such  evidence,  if  adduced  upon  another  trial,  would  not 
probably  change  the  result.  In  fact  it  appears  that  when  the  affidavits 
of  Henderson  and  Dr.  Caffery  (whose  evidence  is  claimed  to  be  newly 
discovered),  attached  to  appellee's  reply  to  the  motion  for  a  new  trial, 
are  taken  and  considered  in  connection  with  their  affidavits  attached  to 
the  motion,  such  evidence  is  not  materially  different  from  that  of  the 
witnesses  sought  to  be  discredited  by  the  alleged  newly  discovered  evi- 
dence. Besides,  if  the  construction  contended  for  by  appellant  were 
given  to  the  supposed  newly  discovered  evidence,  it  would  be  merely 
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cumulative  of  other  evidence  adduced  upon  the  trial.  A  motion  for  a 
new  trial  upon  the  ground  of  newly  discovered  evidence  is  addressed  to 
the  sound  discretion  of  the  trial  court,  and  unless  it  appears  that  such 
discretion  was  abused  in  overruling  the  motion,  the  action  of  the  trial 
court  is  not  subject  to  review  on  appeal.  We  believe  that  the  motion  was 
properly  overruled. 

2.  The  appellant  asked  the  court  to  instruct  the  jury  in  the  event 
they  should  find  that  appellee  was  injured  by  the  alleged  negligence  of 
the  appellant,  that  they  could  only  allow  him  for  doctors'  bills  and  med- 
icines such  sums  as  he  had  shown  by  the  testimony  to  have  been  paid  out 
by  him,  and  were  shown  to  be  a  reasonable  and  proper  charge  by  compe- 
tent testimony.  There  was  no  error  in  the  refusal  of  the  court  to  give 
this  charge.  To  recover  as  items  of  damages,  for  an  injury  negligently 
inflicted,  expenses  necessarily  incurred  for  medicine  and  surgical  treat- 
ment, it  is  not  essential  to  prove  that  the  money  was  actually  paid,  but 
it  is  only  necessary  to  show  that  such  expenses  were  actually  incurred 
and  were  reasonable. 

3.  In  the  seventh  paragraph  of  its  charge  the  court  instructed  the 
jury  in  the  event  they  should  find  for  plaintiff,  that  he  would  be  entitled 
to  recover  reasonable  and  proper  doctors'  bills,  if  any,  incurred  by  him 
for  attention  to  such  injuries.  This  part  of  the  charge  would  be  cor- 
rect if  there  were  evidence  in  the  case  upon  which  to  predicate  it.  In 
his  petition  appellant  alleged  that  by  reason  of  his  injuries  it  became 
necessary  to  be  treated  by  physicians,  and  that  he  had  incurred  thereby 
an  expense  of  $500,  and  that  such  amount  was  a  reasonable  compensa- 
tion for  the  services  and  treatment  rendered  him  by  the  doctors.  While 
the  evidence  shows  that  medical  and  surgical  treatment  were  rendered 
necessary,  there  is  a  total  failure  of  evidence  to  show  what  charges  were 
made  by  the  physicians  for  their  services  and  attention ;  and  from  a  care- 
ful consideration  of  the  testimony,  we  have  concluded  that  the  evidence 
is  not  reasonably  sufficient  to  show  the  value  of  such  services  so  ren- 
dered. It  is  true  that  physicians  as  experts  testified  in  answer  to  a 
hypothetical  question  which  purported  to  state  the  facts  and  show  what^ 
surgical  and  medical  services  were  actually  performed,  that  such  services 
would  reasonably  be  worth  $500.  The  question,  however,  to  which  this 
answer  was  given  assumed  that  the  doctors  who  performed  the  operation 
upon  appellee  had  anchored  his  displaced  floating  kidney,  and  the 
answer  as  to  the  value  of  services  is  predicated  upon  the  fact  that  this 
was  done  in  the  operation  perforined.  There  is  no  evidence  in  the  rec- 
ord that  warrants  any  such  hypothesis.  On  the  contrary  the  facts  show 
that  while  appellee's  kidney  had  been  displaced  so  as  to  be  what  is 
termed  a  floating  kidney,  that  it  was  never  anchored,  but  was  simply 
pushed  up  and  back  from  his  descending  colon.  Therefore  we  are  con- 
strained to  hold  that  the  court  erred  in  submitting  the  expenses  incurred 
for  medical  treatment  as  an  item  of  damages  subject  to  recovery  in  this 
case  for  the  reason  that  the  evidence  was  not  sufficient  to  authorize  its 
submission.    This  item  of  expense  was  alleged  in  appellee's  petition  to 
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be  $500,  and  as  under  the  evidence  the  jury  could  not  have  found  more 
than  that  upon  it,  this  error  can  be  cured  by  a  remittitur. 

4.  The  remarks  of  appellee's  coimsel,  complained  of  in  the  fifth 
assignment  of  error,  were  authorized  as  argument  by  testimony  con- 
tained in  the  record.  The  court,  therefore,  did  not  err  in  overruling 
appellant's  objection  that  there  was  no  evidence  to  support  the  argument 
complained  of.  The  objection  that  the  effect  of  the  argument  was  to 
inflame  and  excite  the  passions  and  prejudice  of  the  jury  was  not  made. 

5.  The  jury  were  fully  and  properly  instructed  upon  the  measure 
of  damages  by  the  main  charge  of  the  court.  This  rendered  it  unneces- 
sary to  give  special  charge  number  5  referred  to  in  the  seventh  assign- 
ment of  error. 

6.  There  is  no  evidence  in  the  record  which  would  have  authorized 
the  court  to  have  instructed  the  jury  that  appellee  could  not  recover  if 
his  injuries  were  aggravated  by  his  negligent  failure  to  properly  secure 
medical  and  surgical  treatment.  On  the  contrary  the  uncontradicted 
evidence  shows  that  he  was  prompt  and  diligent  in  securing  such  treat- 
ment. 

7.  The  evidence  shows  that  Dr.  Oscar  Davis  was  a  practicing  phy- 
sician and  surgeon,  and  as  such  had  treated  and  assisted  in  the  operation 
performed  upon  the  appellee  for  his  injuries,  and  was  thoroughly  cogni- 
zant of  their  nature.  .  As  an  expert  it  was  competent  for  him  to  give  his 
opinion  as  to  the  probable  duration  and  effect  of  such  injuries.  The 
court,  therefore,  did  not  err  in  refusing  to  sustain  appellant's  objections 
to  such  testimony. 

8.  Where  the  capacity  of  a  party  injured  to  earn  money  is  partially 
though  permanently  impaired  for  life,  mortality  tables  are  admissible 
for  the  purpose  of  determining  the  amount  of  damages  sustained. 
Railway  Co.  v.  Manghum,  95  Texas,  413,  67  S.  W.  Rep.,  765 ;  Railway 
Co.  v.  Scarborough,  29  Texas  Civ.  App.,  124,  68  S.  W.  Rep.,  200.  In 
view  of  the  fact  that  the  evidence  shows  that  appellee's  injuries  are  per- 
manent, the  court  did  not  err  in  admitting  the  testimony  of  a  witness 
to  show  his  life  expectancy. 

If  the  appellee  will  within  ten  days  file  a  remittitur  of  $500,  the  judg- 
ment will  be.  affirmed ;  otherwise  it  will  be  reversed  and  remanded. 

A'lJirmed. 
Writ  of  error  refused. 


Lumber  Co.  v.  Pine  Land  Assn.  375 

Industrial  Lumber  Company  v.  Texas  Pine  Land  Association. 

Decided  February  6,  1903. 

L^oint  Stock  Company — Partiier8liii>— Voluntary  Association. 

A  joint  Btock  company  or  voluntary,  unincorporated  association,  composed 
of  a  great  number  of  persons  whose  interests  are  evidenced  by  certificates  of 
stock,  and  which  transacts  its  business  through  trustees,  with  prescribed  powers, 
is  a  partnership,  subject  to  be  sued  as  such,  governed  by  the  laws  fixing  part- 
nership liabilities,  as  to  third  parties,  and  is  distinguishable  from  an  ordinary 
partnership  only  in  the  respect  that  the  death  or  withdrawal  of  one  or  more 
members  does  not  effect  a  dissolution,  and  that  the  stock  can  be  bought  and  sold 
without  affecting  the  integrity  of  the  association. 

2. — Same — ^Restricting  Personal  Liability. 

Such  voluntary  association  may  contract  with  another  so  as  to  exempt  the 
members  or  partners  from  personal  liability,  and  to  require  such  other  party 
to  look  alone  to  the  common  holdings  of  the  association,  since  such  contract  is 
not  in  violation  of  any  rule  of  law  or  public  policy,  and  the  common  law  right 
to  so  contract  is  not  affected  by  the  statutory  provisions  prescribing  how  a 
limited  partnership  may  be  formed.    Rev!  Stats.,  arts.  3583-3605. 

3. — Same— Contract — Lien. 

Where  there  is  a  contract  entered  into  by  such  voluntary  associations  which 
requires  the  latter  to  look  alone  to  the  common  property  for  indemnity  and 
releases  the  members  from  personal  liability,  this  does  not  necessarily  create  a 
lien  upon  the  property  of  the  concern.  If  the  contract  evinces  a  purpose  that  a 
lien  should  exist,  but  falls  short  of  its  creation,  the  courts  will  carry  out  such 
purpose  and  declare  the  lien,  if  it  appears  that  a  lien  was  intended  or  promised 
upon  some  specific  property.  See  facts  held  not  to  authorize  the  oonclusion 
either  that  a  lien  was  intended  by  the  parties,  or  that  equity  would  imply  one 
\  from  the  facts. 

^  Appeal  from  the  District  Court  of  Hardin.    Tried  below  before  Hon, 

i  L.  B.  Hightower. 

'  John  Broughton,  Cruse  &  Nail,  and  Smith,  Crawford  &  Sonfield\  fof 

appellant. 

Lanier  &  Martin,  for  appellee. 

GILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment  sus* 
taining  demurrers  to  the  plaintiff's  amended  original  petition.  TIio 
pleading  is  very  lengthy  and  it  is  not  deemed  necessary  to  set  it  out  in 
full.  In  view  of  the  conclusion  reached  by  us  a  statement  of  its  sub- 
stance will  be  sufficient  for  the  purposes  'di  this  opinion. 

It  was  averred  that  plaintiff,  the  Industrial  Lumbefs Company,  a 
Texas  corporation,  entered  into  a  written  contract  with  the  Texas  Pine 
Land  Association  by  which  the'^ast  named  concern  leased  to  plaintiff 
a  certain  sawmill  at  Liberty,  Texas,  and  certain*  land  on  which  it  was 
situated,  for  the  term  of  t^  years  from'^pril  1,  1898,  and  bound  itself 
among  other  things  to  cut  and  furnish  af  the  sawmill  for  a  named  price 
a  sufficient  number  o^logs  to 'enable  the  mill  to  be  operated  at  its  full 
capacity  during  the  full  term  of  the  lease.  That  plaintiff  took  posses- 
sion of  the  mill  and  operated  it  during  the  term,  but  the  defendant 
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association  failed  to  furnish  a  sufficient  number  of  logs  to  enable  plain- 
tiff to  run  the  mill  at  its  full  capacity,  whereby  much  time  was  lost,  to 
plaintiJB['s  damage,  for  which  judgment  is  asked.  It  is  further  averred 
that  a  short  time  before  the  expiration  of  the  lease  plaintiff  procured  a 
two  years  extension  of  the  contract  according  to  its  terms  whereby  both 
plaintiff  and  defendant  association  were  bound  as  before.  That  as 
required  in  the  first  instance  plaintiff  deposited  with  the  association  the 
sum  of  $5000  to  secure  it  against  default  on  the  part  of  plaintiff,  said 
sum  to  be  returned  to  plaintiff  at  the  expiration  of  the  lease  or  extension 
in  case  plaintiff  had  complied  with  its  obligation.  That  in  pursuance 
of  the  agreement  of  extension  plaintiff,  with  the  full  knowledge  and 
acquiescence  of  defendant  association,  put  into  the  sawmill  and  upon  the 
property  covered  by  the  lease  certain  necessary  improvements  and 
repairs,  permanent  in  their  nature,  at  the  reasonable  cost  of  over 
$15,000,  and  for  this  plaintiff  also  prays  judgment  by  reason  of  the  facts 
hereinafter  set  out. 

It  isTurther  averred  that  on  the day  of ,  18 — ,  after  the 

expiration  of  the  original  lease,  the  defendant  association  sold  and  con- 
veyed to  John  H.  Kirby  and  to  the  Kirby  Lumber  Company  and  the 
Houston  Oil  Company  (two  Texas  corporations)  all  its  holdings  in 
Texas,  including  the  property  leased  to  plaintiff  and  all  the  lands  from 
which  the  association  expected  to  get  logs  to  be  furnished  for  the  opera- 
tion of  the  mill.  That  the  vendees  ousted  plaintiff  from  its  holdings, 
and  the  association  by  reason  of  such  sale  ceased  to  be  a  going  concern 
and  by  that  act  has  rendered  it  impossible  fof  the  association  to  comply 
with  the  terms  of  the  lease.    Large  damages  are  averred  to  have  resulted 

ryfrom  thi^  breach  by  the  association  growing  out  of  its  failure  to  furnish 
jjlogs  for  tlie  two  years  extension  of  the  lease,  and  for  this  plaintiff  prays 
(l;nii;iL^f'^  also. 
"Mil  11.  Kirby  and  the  two  Texas  corporations  above  named  were 
imade  pnties  defendant  for  the  purpose  of  foreclosing  an  asserted  lien 
lipoii  al]  the  property  conveyed  by  the  association  to  them  and  plaintiff 
•lifoo  j^ought  by  injunction  to  hold  in  the  hands  of  Kirby,  the  Houston 
tfOil  Coniji^iny  and  the  Kirby  Lumber  Company  all  the  consideration  for 
;1}i^urc  hase  from  the  association  which  had  not  theretofore  passed. 
J||lioii,  as  before  stated,  was  asserted  against  all  the  property  pur- 
i'haied  and  was  averred  to  exist  by  reason  of  the  following  facts:  That 
ilie  Texae  Pine  Land  Association  was  a  voluntary  association  or  joint 
stock  company,  the  membership  of  which  is  very  numerous  'and  the 
names  of  all  the  members  are  unknown  to  plaintiff,  and  all  are  alleged 
-to  be  nonresidents  of  this  State.  That  the  membership  is  so  large  it  is 
impractible  if  not  impossible  to  make  each  and  all  of  them  parties  to  this 
suit.  That  the  Texas  Pine  Land  Association  was  organized  for  .the  pur- 
pose of  and  was  engaged  in  the  investment  of  capital  in  pine  and  other 
timber  lands  in  Texas  and  in  cutting  and  selling  logs  and  operating 
sawmills,  trams  and  booms  and  operating  a  general  lumber  and  timber 
business.    That  the  business  of  the  association  had  been  intrusted  by 
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its  members  to  Thomas  L.  Nelson,  Francis  Peabody,  Jr.,  and  Noah  W. 
Jordan  (residents  of  Boston,  Mass.,)  as  trustees  who  were  fully  empow- 
ered to  transact  all/the  business  of  the  association  and  to  make  ail  neces- 
sary contracts,  sal4  and  bargains  in  furtherance  of  the  purposes  of  the 
associaticoi.  But  the  power  of  these  trustees  was  specifically  limited  by 
the  following  stipulation  embodied  in  the  written  instrument,  denomi- 
nated "declaration  of  trust,^'  which  was  the  source  of  their  authority: 

"Article  13.  Jhe  trustees  shall  have  no  power  to  bind  the  share- 
holders personally,  and  in  every  written  contract  they  shall  enter  into 
reference  shall  be  made  to  this  declaration  of  trust.  And  the  person 
or  corporation  so  contracting  with  the  trustees  shall  look  only  to  the 
fu^^ds  and  property  of  the  trust  for  the  payment  under  such  contract, 
or  for  the  payment  of  any  debt  or  damage  judgment  or  decree  or  of  any 
money  that  may  otherwise  become  due  and  payable  by  reason  of  the 
failure  on  the  part  of  the  trustees  to  perform  such  contract  in  whole  or 
in  part,  so  that  neither  the  trustees  nor  the  shareholders  present  or 
future  in  this  trust  shall  be  personally  liable  therefor." 

That  in  pursuance  of  this  clause  there  was  incorporated  in  the  orig- 
inal lease  contract  the  following  clause: 

"It  is  further  distinctly  understood  that  the  party  of  the  first  part  is 
a  joint  stock  association  without  personal  liability  of  its  stockholders, 
and  that  for  any  debt,  demand  or  damage  arising  under  this  instrument 
agaipst  the  party  of  the  first  part,  the  party  of  the  second  part  or  other 
party  in  whose  behalf  such  demand  may  arise  shall  look  exclusively  to 
the  trust  property  in  the  hands  of  the  trustees  of  the  party  of  the  first 
part,  and  upon  no  account  and  in  no  event  shall  there  be  any  individual 
liability  of  the  shareholders,  party  of  the  first  part  or  its  trustees.^' 

The  large,  amount  of  lands  and  other  property  in  Texas  owned  by  the 
association  is  specifically  set  out  and  described  in  the  petition.  It  is 
alleged  that  the  association  owned  all  the  lands  for  miles  around  the 
sawmill  site,  so  that  in  no  event  could  plaintiff  have  operated  the  saw- 
mill after  the  sale  of  its  property  by  the  association.  That  as  above 
stated  plaintiff  had  agreed  in  set  terms  not  to  hold  the  members  of  the 
association  personally  liable  but  to  look  alone  to  the  trust  property  for 
the  satisfaction  of  its  demands,  and  that  as  a  result  it  has  no  remedy 
except  against  the  property  and  funds  of  the  concern.  That  the  con- 
tract of  lease  itself  evinces  a  purpose  on  the  part  of  the  parties  thereto 
to  charge  the  property  with  a  lien,  and  that  if  that  does  not  do  so  an 
equitable  lien  clearly  arises  in  favor  of  plaintiff  by  reason  of  the  declara- 
tion of  trust,  the  terms  of  the  lease  and  the  attendant  facts  averred. 

It  is  further  alleged  that  Kirby  and  the  two  defendant  corporations 
had  actual  notice  of  all  the  facts  and  the  existence  of  plaintiff^s  de- 
mands, and  that  same  were  secured  by  a  lien  at  the  time  of  and  before 
the  purchase  by  defendants.  A  foreclosure  of  the  asserted  lien  is  prayed 
for  against  the  trust  property  in  the  hands  of  the  defendants. 

The  Kirby  Lumber  Company  and  the  association  interposed  an  excep- 
tion to  that  portion  of  the  petition  which  seeks  to  foreclose  a  lien  upon 
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I  land  not  leased  to  plaintiff  in  1898,  and  further  that  the  petition  showed 
\  that  the  land  had  been  conveyed  before  the  beginning  of  this  suit  and 
!  therefore  no  lien  existed. 

These  exceptions  were  sustained  by  the  court,  whereupon  plaintiff 
filed  the  following  motion:  "And  now  comes  the  plaintiff  and  dis- 
misses all  that  part  of  the  cause  of  action  seeking  a  recovery  against  the 
Houston  Oil  Company,  the  Kirby  Lumber  Company,  or  anyone  else 
for  the  moneys,  stocks  and  bonds  or  other  things  of  value  alleged  to  be 
the  consideration  passing  to  said  Texas  Pine  Land  Association  for  the 
lands  described  as  sold  to  the  said  oil  company  and  lumber  company  of 
date  July  31,  1901,  because  it  now  alleges  that  all  of  said  consideration 
passed  to  said  association  before  the  filing  of  this  suit,  and  has  been 
removed  from  this  State  in  the  shape  of  money  and  is  beyond  the  reach 
of  plaintiff,  and  plaintiff  says  that  all  the  property  of  said  association 
had  been  removed  from  this  State  before  the  institution  of  this  suit 
except  the  land  herein  involved,  and  that  it  is  the  only  source  through 
which  it  can  collect  any  judgment  that  may  be  rendered.  And  plaintiff 
does  not  seek  to  recover  any  money  judgment  against  said  association, 
as  an  individual,  or  any  of  the  trustees  as  members,  but  only  such  judg- 
ment as  may  be  a  charge  upon  the  real  estate  described  in  plaintiff^ 
petition." 

The  motion  being  heard  by  the  court  was  allowed.  Plaintiff  also  dis- 
missed as  to  defendant  John  H.  Kirby  and  also  as  to  the  three  named 
trustees  in  their  individual  capacities,  they  having  answered  both  for 
the  association  and  for  themselves.  Thereupon  defendants  renewed 
their  general  demurrers,  which  the  trial  court  sustained.  Plaintiff 
refusing  to  amend,  the  action  was  dismissed,  and  from  the  judgment  of 
dismissal  plaintiff  has  appealed. 

Before  taking  up  appellant's  assignments  of  error  it  is  necessary  first 
to  dispose  of  a  point  made  by  appellee  which  by  reason  of  its  importance 
is  entitled  to  precedence.  Appellee  contends  that  appellant's  motion 
to  dismiss  was  a  practical  dismissal  of  his  entire  action  and  that  the 
trial  court  properly  sustained  general  demurrers  to  a  petition  which 
after  the  dismissal  contained  nothing  but  assertions  of  liens  with  no 
money  or  other  personal  demand  as  a  basis  therefor.  We  are  of  opinion 
that  this  contention  places  a  strained  and  unnatural  construction  upon 
the  motion  to  dismiss.  We  gather  from  its  terms  that  its  primary  pur- 
pose was  to  eliminate  from  the  case  all  questions  as  to  the  funds  due  the 
association  by  the  other  defendants  for  the  purchase  of  its  Texas  prop- 
erties. The  remainder  of  it  did  no  more  than  the  amended  original 
petition,  namely,  concede  that  plaintiff  was  entitled  to  no  money  judg- 
ment against  any  of  defendants  enforceable  against  them  personally, 
but  only  such  judgment  as  was  necessary  to  support  and  foreclose  the 
asserted  liens  and  subject  the  property  of  the  trust  to  the  satisfaction 
of  plaintiff's  demands.  Any  other  construction  does  violence  not  only 
to  the  motion  itself,  but  to  the  manifest  theory  upon  which  the  suit  was 
brought  and  is  sought  to  be  maintained. 
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The  question  which  includes  all  others  necessary  to  be  disposed  of  on  / 
this  appeal  is,  did  the  court  err  in  sustaining  the  general  demurrer  to 
plaintiff's  amended  original  petition? 

Plaintiff  seems  to  rest  his  cause  of  action  upon  two  theories  and  asserts 
a  right  to  recover  upon  either  the  one  or  the  other.  First.  Where  a 
person,  or  association  of  persons,  contract  in  lieu  of  personal  liability 
that  the  property  of  such  person  or  association  shall  stand  pledged  to 
the  performance  of  such  agreement  and  to  the  payment  of  any  money 
demand  of  whatever  nature  which  may  result  from  such  contract  or 
grow  out  of  its  breach,  an  equitable  lien  is  thereby  created  upon  the 
property.  Second.  Inasmuch  as  by  the  very  nature  of  the  association 
as  created  by  the  declaration  of  trust  there  could  be  no  personal  liability, 
and  the  property  of  the  associatioil  could  alone  be  looked  to  by  the  credi- 
tors of  the  concern,  such  property  became  a  trust  fund  in  the  hands  of 
the  trustees,  chargeable  with  a  lien  in  favor  of  its  creditors,  and  this 
lien  followed  it  into  the  hands  of  purchasers  with  notice  whereby  such 
sale  and  purchase  the  association  went  out  of  business  and  ceased  to  be 
a  going  concern. 

In  order  to  clearly  and  correctly  determine  whether  either  of  these 
propositions  can  be  maintained  it  is  necessary  first  to  ascertain  the 
nature  of  the  association  as  a  legal  entity,  and  second,  the  legal  effect 
of  the  contract  of  lease  with  its  stipulations  exempting  from  liability 
the  individuals  at  interest  as  parties  of  the  first  part.  In  disposing  of 
these  questions  we  will  pretermit  all  inquiry  as  to  whether  the  portions 
of  plaintiff's  demands  which  are  of  the  nature  of  unliquidated  damages 
could  in  any  event  be  declared  to  be  secured  by  an  equitable  lien,  and 
shall  dispose  of  the  case  as  though  the  suit  in  all  other  respects  was  free 
from  question. 

It  appears  from  plaintiff's  allegations  that  the  defendant  association 
is  a  joint  stock  company  or  voluntary  unincorporated  association,  com- 
posed of  a  great  number  of  persons  whose  interests  are  evidenced  by  cer- 
tificates of  stock  and  which  transacted  its  business  and  managed  its 
affairs  through  named  trustees  with  prescribed  powers. 

Such  concerns  are  uniformly  held  in  the  United  States  to  be  partner- 
ships, subject  to  be  sued  as  such  and  governed  by  the  laws  fixing  part- 
nership re8})onsibility.  22  Enc.  of  Law,  2  ed.,  p.  637;  1  Cook  on  Stock 
and  Stockh.,  sec.  508 ;  1  Thomp.  on  Corp.,  sec.  14,  p.  16. 

They  are  distinguishable  from  partnerships  as  that  term  is  ordinarily 
used  only  in  the  respect  that  the  death  or  withdrawal  of  one  or  more 
members  does  not  effect  a  dissolution  and  that  the  stock  can  be  bought 
and  sold  without  affecting  the  integrity  of  the  concern. 

In  these  respects  they  partake  of  the  nature  of  corporations,  but  these 
peculiar  characteristics  do  not  affect  the  nature  or  extent  of  the  indi- 
vidual liability  as  to  third  parties. 

The  agreement  among  members  or  between  themselves  and  the  trus- 
tees appointed  to  manage  the  affairs  of  the  concern  that  no  personal  lia- 
bility should  rest  upon  the  members  would  not  have  the  purposed  effect 
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any  more  than  such  an  agreement  between  the  members  of  an  ordinary 
partnership  would  accomplish  that  end.  22  Am.  and  Eng.  Enc.  of  Law, 
pp.  143,  173. 

Our  statute  prescribes  how  a  limited  partnership  may  be  constituted, 
and  compliance  with  its  terms  requiring  certain  evidences  of  its  peculiar 
nature  to  be  placed  of  record  puts  the  world  on  notice  of  the  nature  of 
its  liability.     Eev.  Stats.,  title  76. 

But  it  does  not  follow  by  reason  of  the  existence  of  this  statute  that 
either  an  ordinary  partnership  or  an  association  of  individuals  may  not 
contract  with  one  another  that  as  to  liabilities  growing  out  of  the  par- 
ticular transaction  evidenced  by  the  contract,  the  partners  or  the  mem- 
bers of  the  association  shall  be  exempt  from  personal  liability,  and  that 
the  other  contracting  party  must  look  alone  to  the  common  holdings  of 
the  firm  or  association  for  indemnity.  The  statute  merely  confers  a 
power.  It  does  not  limit  or  destroy  any  common  law  right.  We  are 
aware  of  no  rule  either  of  law  or  public  policy  which  forbids  the  making 
of  such  a  contract.  1  Cook  on  Stock,  sec.  216 ;  22  Am.  and  Eng.  Enc. 
of  Law,  p.  173;  Lindley  on  Part.,  377,  378,  382. 

These  things  being  true  it  is  plain  also  that  such  contract  does  not 
necessarily  create  a  lien  upon  the  property  or  any  part  of  it.  Lindley 
on  Part.,  p.  380.  Whether  it  does  or  not  depends  upon  the  intention  of 
the  parties  as  expressed  by  the  language  of  the  instrument  itself  or 
gathered  from  that  and  attendant  circumstances.  If  the  instrument 
itself  declares  the  lien  it  needs  no  aid  from  a  court  of  equity.  If  the 
instrument  evinces  a  purpose  on  the  part  of  the  parties  that  the  lien 
should  exist,  but  falls  short  of  its  creation,  proceeding  upon  the  maxim 
that  equity  considers  as  done  that  which  ought  to  be  done,  the  courts 
will  carry  out  the  just  purposes  of  the  contracting  parties.  11  Am.  and 
Eng.  Enc.  of  Law,  2  ed.,  p.  123.  But  it  must  appear  that  a  lien  was 
intended  or  promised  upon  some  specific  property,  3  Pom.  Eq.,  sec.  1235. 

With  these  rules  and  principles  in  mind  an  inspection  of  the  contract 
of  lease  convinces  us  that  a  lien  was  neither  created  nor  promised.  If 
read  in  the  light  of  the  declaration  of  trust,  to  which  it  refers,  and 
especially  in  view  of  the  surrounding  facts  at  the  date  of  its  creation  as 
disclosed  by  the  petition,  the  correctness  of  this  construction  becomes 
very  plain.  The  association  is  averred  to  have  owned  vast  quantities  of 
land  and  to  have  been  engaged  in  the  cutting  and  selling  of  timber  and 
lumber  and  in  the  operation  of  trams,  booms  and  sawmills  situated  in 
various  counties  in  the  State.  To  hold  that  such  a  contract,  in  the  ab- 
sence of  specific  language  to  that  effect,  created  a  lien  on  all  the  property 
of  the  coi(cem  in  Texas  would  lead  to  the  absurd  conclusion  that  the  logs 
being  cut  VricT  sold  were  subject  thereto.  That  other  mills  and  land 
leased  by  other  parties  under  the  general  purposes  of  the  concern  were 
also  covered  and  if  subsequent  in  date  would  be  subject  to  such  lien. 

We  do  not  mean  to  say  that  a  contract  involving  such  consequences 
might  not  have  been  made,  but  are  of  opinion  that  these  facts  go  far  to 
show  that  no  such  purpose  was  in  the  minds  of  the  parties  here.    It  is 
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well  to  remember  in  this  eomiection  that  the  trustees  were  not  empow- 
ered to  make  any  other  sort  of  contract  than  one  exempting  the  mem- 
bers from  liability,  and  that  of  this  restriction  plaintiff  was  aware,  and 
hence  must  have  known  that  all  other  contracts  made  by  the  concern 
in  Texas  must  have  been  couched  in  like  terms. 

Does  the  fact  that  the  members  of  the  association  were  exempted 
from  individual  liability  and  that  plaintiff  was  bound  by  the  contract 
to  look  to  property  held  in  common  by  the  members  of  the  concern  of 
itself  authorize  a  court  of  equity  to  imply  a  lien  upon  the  common 
property  ?  If  the  contract  of  lease  had  pointed  out  specific  property  to 
which  the  lessee  should  look  there  might  be  much  force  in  appellant^s 
position  on  this  point.  But  the  case  before  us  presents  a  different  as- 
pect. No  property  was  described  except  the  property  leased,  and  that 
simply  for  the  purposes  of  the  lease  feature  of  the  contract.  The  prop- 
erty of  the  association  was  vast  in  amount,  scattered  over  many  counties, 
and  consisted  of  realty  and  personalty.  It  may  be  inferred  from  the 
petition,  if  not  in  fact  alleged,  that  much  of  the  property  was  then 
involved  in  like  contracts  with  others  and  much  of  the  personality  ex- 
posed to  daily  sale.  We  do  not  think  the  facts  alleged  authorise  the  con- 
clusion either  that  a  lien  was  intended  by  the  parties  or  that  equily 
should  imply  one  from  the  facts. 

We  have  said  the  contract  was  not  one  forbidden  by  law,  and  this 
means  of  course  that  thereunder  plaintiff  must  be  accorded  some  effective 
remedy.  In  holding  that  no  lien  existed  plaintiff^s  rights  are  not  pre- 
cluded. It  seems  to  us  the  most  natural  and  reasonable  construction*, 
to  place  upon  the  contract  would  be  to  hold  that  the  exemption  from 
personal  liability  simply  gave  direction  to  any  execution  which  might 
be  issued  on  any  judgment  procured  by  plaintiff  against  the  concern,  its 
members  or  representatives.  Thus  if  plaintiff  had  procured  judgment 
against  the  association  and  it  had  pleaded  in  defense  the  restrictive 
clause  of  the  contract  the  judgment  should  have  directed  the  execution 
to  be  levied  only  upon/firm  property,  and  if  it  should  be  made  to  appear 
that  the  other  defendants  had  purchased  the  property  of  the  association 
with  knowledge  of  a  purpose  on  its  part  to  defraud  its  creditors,  such 
property,  under  well  settled  rules  of  law,  could  nevertheless  be  sub- 
jected to  the  debt.  It  is  perhaps  true  also  that  plaintiff  has  a  remedy 
against  the  trustees  perponally  for  misappropriating  the  funds  of  the 
association.  Lindley  on  Part.,  p.  383.  If,  however,  we  are  in  error  in 
holding  that  the  contract  of  personal  exemption  was  valid,  then  plaintiff 
had  the  right  under  appropriate  pleading  to  a  personal  judgment  against 
each  member  of  the  association  or  such  members  as  he  could  identify 
and  serve  with  process,  with  right  to  general  execution  against  them  and 
execution  against  the  firm  property  as  to  all.  So  that  in  any  event  the 
demurrer  was  properly  sustained  unless  plaintiff's  proposition  is  sound 
to  the  effect  that  parties  purchasing  all  the  assets  of  such  a  concern  are 
responsible  for  its  liabilities  and  that  a  lien  exists  upon  such  assets  to 
secure  such  claims. 
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The  funds  and  property  of  a  defunct  corporation  is  a  trust  fund  in 
the  hands  of  the  directors  for  the  benefit  of  the  stockholders  and  creditors. 
It  is  also  true  that  when  one  corporation  buys  out  the  property  of  another 
corporation  whereby  the  first  concern  becomes  defunct,  the  purchaser 
becomes  responsible  for  the  debts  of  the  defunct  concern  at  least  to  the 
value  of  the  property  purchased,  but  we  are  of  opinion  this  rule  as  to 
corporations  can  not  be  applied  to  the  association  in  question,  which  as 
to  third  parties  is  in  all  essential  respects  a  mere  partnership. 

Upon  the  proposition  that  irrespective  of  whether  the  contract  itself 
sufficed  to  create  a  lien  or  would  authorize  a  court  of  equity  to  declare 
one,  the  nature  of  the  association  and  the  nature  of  plaintiff's  contractual 
relation  did  nevertheless  create  one.  Plaintiff  relies  on  the  case  of  Soci- 
ety of  Shakers  v.  Watson,  68  Fed.  Rep.,  730.  In  that  case  the  appellant 
was  composed  of  a  membership  of  about  100,  consisting  of  minors  as 
well  as  adults,  its  membership  constantly  shifting  and  changing.  None 
of  the  members  individually  owned  any  interest  in  the  property  of  the 
society,  nor  were  the  members  represented  by  shares.  It  was  neither  a 
corporation  nor  joint  stock  company,  was  not  engaged  in  business  for 
profit,  and  the  common  holdings  were  intrusted  to  and  managed  by 
trustees.  These  latter  borrowed  money  which  went  to  the  betterment 
of  the  society's  holdings.  The  court  held  it  was  not  a  partnership,  that 
there  could  be  no  individual  liability,  and  that  from  all  the  facts  it  was 
manifest  the  parties  intended  the  claim  should  constitute  a  lien  against 
the  property  of  the  society.  Even  if  we  should  regard  the  case  as  bind- 
ing authority  it  is  nevertheless  clearly  distinguishable  from  this  in  the 
respects  above  mentioned,  and  the  court  was  doubtless  correct  in  holding 
that  under  the  peculiar  facts  of  that  .case  a  lien  existed.  Such  an  asso- 
ciation is  neither  a  corporation  nor  a  partnership.  22  Am.  and  Eng. 
Enc.  of  Law,  p.  53. 
^  y^  So  in  BanJc  v.  Eaton,  100  Fed  Rep.,  8,  on  which  the  plaintiff  also  re- 

lies.    The  case  is  much  like  the  one  at  bar,  but  with  this  distinction: 
the  articles  of  trust  specifically  declare  that  the  money  borrowed  and  for 
which  the  suit  was  brought  should  constitute  a  lien  upon  the  trust  prop-' 
erty  then  existing  and  thereafter  to  be  acquired.     The  case  cited  con- 
tained a  fact  element  which  is  lacking  in  the  one  before  us. 

We  do  not  deem  it  necessary  to  discuss  the  other  cases  cited  by  appel- 
lant. We  do  not  regard  them  decisive  of  the  question  determined  here. 
That  partnership  creditors  have  no  lien  upon  partnership  assets  is  well 
settled,  and  the  mere  fact  that  the  partners  have  seen  fit  to  contract 
against  personal  liability  does  not  vary  the  rule. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


«j 
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Preston  &  Staupfeb  v.  Barber. 

Decided  February  5,  1903. 

New  Trial— Preponderance  of  Evidence— Reversal— Fact  Case. 

Where  the  verdict  is  manifestly  against  the  great  weight  and  preponder- 
ance of  the  evidence,  it  is  reversible  error  for  the  trial  court  to  refuse  to  grant 
a  new  trial.  See  case  where  affirmative  evidence  by  plaintiff  showing  the  price 
of  goods  shipped  to  plaintiff  had  not  been  paid,  entitled  him  to  judgment  as 
against  merely  negative  evidence  by  the  defendant  tending  to  show  that  he 
may  have  paid  for  the  goods  at  the  time  they  were  received. 

Appeal  from  the  County  Court  of  Hardin.  Tried  below  before  Hon. 
John  P.  Works. 

Cruse  &  Nail,  for  appellant. 

GILL,  Associate  Justice. — This  suit  was  instituted  by  appellants 
against  appellee  in  the  justice  court  upon  a  sworn  account  for  goods 
sold  and  delivered,  and  was  answered  by  a  sworn  denial.  A  trial 
resulted  in  judgment  for  appellee.  The  same  result  was  reached  in  the 
county  court,  and  Preston  &  Stauffer  have  appealed. 

The  only  assignment  of  error  which  requires  our  consideration  is  that 
which  assails  the  verdict  as  so  against  the  weight  and  preponderance  of 
the  evidence  as  to  make  it  the  duty  of  this  court  to  reverse  upon  the 
facts.  According  to  the  evidence  adduced  by  plaintiff,  some  time  prior 
to  July  27,  1901,  appellee.  Barber,  who  was  a  merchant  at  Kountze, 
Texas,  ordered  from  Preston  &  Stauffer,  who  were  wholesale  merchants 
in  New  Orleans,  La.,  six  barrels  of  sugar  to  be  shipped  "order  notify,'* 
which  meant  that  it  was  to  be  paid  for  in  cash  on  delivery  of  the  goods 
to  appellee  at  Kountze.  All  their  transactions  with  appellee  thereto- 
fore had  been  conducted  in  this  way.  The  six  barrels  of  sugar  in  ques- 
tion were  shipped  to  Beaumont,  Texas,  with  a  car  load  of  other  goods 
designed  for  other  parties,  and  from  that  point  were  shipped  as  open 
freight  to  appellee  at  Kountze.  This  was  done  by  mistake,  as  they  were 
shipped  from  New  Orleans  "order  notify,"  and  should  have  been  so 
shipped  from  Beaumont  to  Kountze.  Upon  their  arrival  at  the  latter 
point  they  were  delivered  to  Barber  who  paid  the  freight,  but  did  not 
pay  for  the  sugar,  and  has  not  since  done'  so.  That  the  goods  were  so 
shipped,  delivered  and  received,  and  have  not  been  paid  for,  is  shown 
by  one  of  the  plaintiffs;  by  the  agent  who  made  the  sale;  by  the  party 
to  whom  they  .were  consigned  at  Beaumont,  and  who  reshipped  them; 
by  the  railway  agent  at  Kountze  who  delivered  the  goods  and  received 
the  payment  of  the  freight;  and  by  the  drayman  who  hauled  the  goods 
to  Barber's  place  of  business.  In  other  words,  the  goods  are  traced  by 
undisputed  evidence  from  New  Orleans,  La.,  into  appellee's  hands  at 
Koimtze,  ancl  the  fact  that  they  reached  him  as  an  open  shipment  in- 
stead of  shipper's  "order  notify,"  is  accounted  for  and  explained.    As 
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against  this.  Barber  opposes  his  own  statement  that  he  has  no  recollec- 
tion of  the  particular  transaction.  That  all  the  goods  he  ever  bought 
of  appellant  were  "order  notify/'  and  that  he  could  not  have  gotten  them 
otherwise.  He  is  unable  to  tell  how  he  paid  for  them,  or  to  whom  he 
paid  the  money.  He  states  generally  that  he  knows  he  owes  appellants 
nothing,  and  has  paid  for  all  he  ever  purchased  from  them,  and  gives 
their  former  course  of  dealing  as  a  reason  for  so  testifying. 

We  think  that  as  against  the  array  of  systematic  and  ajfirmative  proof 
adduced  by  appellants  this  vague  and  negative  denial  should  not  be 
allowed  to  prevail.  The  verdict  is  manifestly  against  the  great  weight 
and  preponderance  of  the  evidence  and  the  trial  court  should  have 
granted  a  new  trial.  For  the  reasons  given  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  F.  Taylor  Company,  Limited,  v.  Baines  Grocery  Company. 

Decided  February  5,  1903. 

1. — Absolvent  Corporation — Contract — Compromise  Agreement. 

Where  the  largest  creditor  of  an  insolvent  corporation  agreed  to  advance 
money  to  pay  oflf  its  debts  at  35  cents  on  the  dollar,  and  to  take  in  full  satis- 
faction the  property  and  other  assets  of  the  corporation^  and  the  individual 
notes  of  two  of  its  stockholders  for  any  deficit  which  should  remain  between 
euch  creditor's  claim  and  the  amount  realized  from  sale  of  the  property  and 
collection  of  outstanding  obligations,  such  agreement  was  a  complete  defense 
to  an  action  by  such  creditor  brought  against  the  corporation  before  the  collec- 
tion of  all  outstanding  claims. 

S.— Same— RatifiGation— Individual  Notes. 

Where  such  compromise  agreement  was  made  on  behalf  of  the  corporation 
by  two  of  its  stockholders  who  had  the  actual  management  of  its  affairs,  and 
the  corporation  ratified  and  complied  with  its  terms,  it  became  the  agreement 
of  the  corporation,  binding  on  both  parties,  and  the  fact  that  it  contemplated 
the  giving  of  the  individual  notes  of  two  of  the  stockholders  in  final  settlement 
did  not  affect  its  validity.  ' 

8.— Practice— Exclusion  of  Evidence — Harmless  Error. 

Where  the  action  of  the  court  in  excluding  certain  evidence  could  not  have 
operated  to  the  injury  of  appellant,  the  error,  if  any,  is  harmless. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  before 
Hon.  Thomas  C.  Davis. 

Blount  &  Harrison,  for  appellant. 

George  F,  Ingraham,  for  appellee. 

GAKKETT,  Chief  Justice. — This  was  an  action  of  debt  brought  by 
the  W.  F.  Taylor  Company,  Limited,  against  the  Baines  Grocery  Com- 
pany. The  plaintiff  is  a  corporation  chartered  by  the  State  of  Louisi- 
ana and  the  defendant  is  a  corporation  chartered  under  the  general  law 
of  the  State  of  Texas.  The  petition  sets  out  the  cause  of  action  as  upon 
a  balance  on  open  account  for  $2345.82  for  cash  and  goods,  wares  and 
merchandise  furnished  the  defendant,  and  two  promissory  notes  dated 
August  14,  1901,  due  respectively  November  1  and  November  20,  1901, 
for  $512  each.  After  some  dilatory  pleas  and  the  general  denial  the 
defendant  pleaded  as  a  special  defense  to  the  plaintiff's  cause  of  action 
that  the  indebtedness  sued  upon  had  been  discharged  by  a  settlement 
between  the  plaintiff  and  defendant,  in  support  of  which  the  facts  were 
averred  substantially  as  follows:  That  in  October,  1901,  the  Baines 
Grocery  Company  became  insolvent,  and  so  notified  its  creditors;  and 
that  a  meeting  of  the  creditors  was  held  in  Nacogdoches  on  November 
11,  1901,  for  the  purpose  of  settling  and  adjusting  their  claims  with  the 
.defendant.  A  list  of  creditors  with  the  amounts  due  each  was  attached 
to  the  petition,  and  it  was  shown  that  the  plaintiff  was  the  largest  cred- 
itor, with  a  claim  amounting  to  $2241.40 ;  the  claims  of  all  the  cred- 
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itors  amounting  to  about  $10,000.  It  was  further  alleged  that  the 
defendant  then  had  on  hand  a  stock  of  goods  of  the  estimated  value  of 
$2800,  which  had  been  examined  by  the  plaintiff,  and  that  it  had  also 
about  $2000  in  notes  and  accounts;  that  the  plaintiff,  with  full  notice 
and  a  better  knowledge  of  the  condition  of  said  assets  of  the  defendant 
than  any  other  creditor,  agreed  with  C.  S.  Baines  and  D.  C.  Baines, 
who  were  stockholders  of  the  Baines  Grocery  Company,  that  if  the  cred- 
itors could  be  settled  with  at  35  cents  on  the  dollar  it  would  furnish  the 
money  to  pay  that  amount,  provided  the  stock  of  merchandise  and  the 
notes  and  accounts  aforesaid,  or  the  proceeds  thereof,  should  be  deliv- 
ered to  plaintiff,  and  the  said  D.  C.  Baines  and  C.  S.  Baines  would  exe- 
cute to  it  their  notes  for  whatever  balance  might  be  due  upon  a  final 
settlement  of  the  matter;  that  in  pursuance  of  such  agreement  the  plain- 
tiff furnished  the  money  necessary  to  pay  off  said  claims  at  the  rate  of 
35  cents  on  the  dollar,  and  said  claims  were  paid  and  extinguished,  and 
the  stock  of  merchandise  was  sold  for  cash  and  the  proceeds  were  deliv- 
ered to  the  plaintiff;  and  said  notes  and  accounts  were  placed  in  the 
hands  of  a  collecting  agency  with  instructions  to  pay  over  the  proceeds 
to  the  plaintiff,  and  that  all  amounts  collected  had  been  paid  to  it ;  and 
that  the  said  D.  C.  Baines  and  C.  S.  Baines  had  always  been  and  were 
still  willing  to  execute  their  notes  for  the  balance  of  plaintiff^s  claim 
whenever  the  same  could  be  ascertained.  The  cause  was  submitted  to 
the  court  without  a  jury  and  the  trial  resulted  in  a  judgment  in  favor 
of  the  defendant. 

The  defendant,  the  Baines. Grocery  Company,  was  a  private  corpora- 
tion organized  for  mercantile  purposes  and  did  business  in  the  town  of 
Garrison,  Nacogdoches  County.  C.  S.  Baines  and  D.  C.  Baines  were 
stockholders  in  said  corporation  and  the  business  thereof  was  conducted 
by  D.  C.  Baines.  In  October,  1901,  the  company  became  insolvent. 
Its  indebtedness  amounted  to  about  $10,000,  and  the  plaintiff  was  its 
largest  creditor,  to  whotn  it  owed  $2241.55.  It  had  a  stock  of  merchan- 
dise on  hand  worth  about  $2800,  and  there  were  notes  and  accounts  due 
the  company  by  customers  amounting  to  $1800  or  $1900.  A  meeting 
of  the  creditors  of  the  defendant  was  held  at  its  instance  on  November 
11,  1901,  at  which  it  was  agreed  that  the  creditors  would  accept  in  pay- 
ment of  their  claims  35  cents  on  the  dollar.  Prior  to  this  meeting  the 
plaintiff,  acting  by  its  agent,  Z.  R.  Lawhon,  agreed  with  the  defendant, 
which  was  represented  by  C.  S.  Baines  and  D.  C.  Baines,  who  were  con- 
ducting the  business  of  defendant,  to  furnish  the  money  for  the  payment 
of  the  claims  in  accordance  with  the  terms  of  the  settlement.  As  foimd 
by  the  trial  judge  the  agreement  was  as  follows : 

"Plaintiff  was  to  furnish  cash  enough  to  pay  off  all  the  creditors  of 
defendant  at  33  1-3  cents  on  the  dollar.  That  defendant  was  to  turn 
over  the  stock  of  merchandise  on  hand,  and  all  notes,  accounts  and 
claims  due  to  defendant,  or  the  proceeds  of  the  same,  to  plaintiff,  the 
stock  to  be  sold  and  the  claims  to  be  collected  by  C.  S.  and  D.  C.  Baines, 
and  as  the  goods  were  sold  and  claims  collected  the  proceeds  thereof  to 
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be  delivered  to  plaintiff,  provided  they  could  get  the  other  creditors  of 
defendant  to  accept  the  33  1-3  cents  on  the  dollar  for  their  claim.  After 
the  stock  of  goods  had  been  sold  and  the  claims  collected  and  all  turned 
over  to  plaintiff,  then  C.  S.  and  D.  C.  Baines  were  to  give  to  plaintiflf 
their  individual  joint  note  for  whatever  amount  the  assets  of  defendant 
lacked  of  paying  plaintiflf  100  cents  on  the  dollar  of  its  indebtedness  to 
plaintiflf,  including  the  sum  to  be  advanced  by  plaintiflf  to  pay  other 
creditors  the  33  1-3  per  cent  of  their  claims,  as  well  as  the  $2241.55 
then  owing  by  defendant  to  plaintiflf." 

The  agreement  to  settle  was  proved  by  oral  testimony,  but  it  was 
shown  to  have  been  reduced  to  writing  and  signed  by  all  of  the  creditors 
including  the  plaintiflf,  except  some  of  them  whose  claims  aggregated 
less  than  $500.  The  arrangement  between  Lawhon,  representing  the 
plaintiflf,  and  the  Baines  Grocery  Company  was  concealed  from  the  other 
creditors,  except  A.  Wettermark  &  Co.,  who  accepted,  however,  and  at 
the  request  of  Lawhon  and  C.  S.  Baines  and  D.  C.  Baines,  received  the 
money  and  disbursed  it  to  the  creditors.  The  plaintiflf  furnished  and 
paid  A.  Wettermark  &  Son  the  sum  of  $2715.65,  the  amount  necessary 
to  pay  oflf  all  the  debts  of  defendant  at  the  rate  of  35  cents  on  the  dol- 
lar, except  the  debt  of  plaintiflf,  and  A.  Wettermark  &  Son  paid  the 
claims  as  they  were  presented.  The  stock  of  goods  was  sold  and  some 
of  the  notes  and  accounts  due  the  defendant  were  collected,  and  the  pro- 
ceeds, amounting  to  $1593.05,  were  remitted  to  the  plaintiflf  and 
accepted  by  it.  The  balance  of  the  notes  and  accoimts  were  turned  over 
to  a  collecting  agency  at  Garrison,  with  instructions  to  collect  the  same 
and  remit  the  proceeds  to  the  plaintiff,  and  there  was  in  the  hands  of 
such  agency  when  the  cause  was  tried  the  sum  of  about  $300  in  money 
and  about  $1400  in  solvent  claims.  The  Baines  Grocery  Company  per- 
formed their  part  of  the  agreement,  and  C.  S.  Baines  and  D.  C.  Baines 
both  testified  at  the  trial  as  to  their  willingness  to  execute  their  note 
for  the  balance  due  when  it  could  be  ascertained. 

The  agreement  entered  into  between  the  plaintiflf  and  the  defendant 
for  the  advancement  of  the  money  to  pay  the  amount  agreed  on  in  com- 
promise of  the  claims  of  the  creditors  of  the  defendant  should  be 
enforced.  By  its  terms  the  plaintiflf  undertook  to  advance  for  the  use 
of  the  defendant  the  sum  of  $2715.65,  and  to  surrender  its  claims 
against  the  defendant  in  consideration  that  the  defendant  would  deliver 
to  it  the  stock  of  goods  belonging  to  the  defendant,  and  the  notes  and 
accounts  due  the  defendant  by  its  customers  to  be  sold  and  collected  and 
the  proceeds  paid  to  the  plaintiflf  and  credited  to  defendant's  account, 
including  the  money  advanced,  and  that  C.  S.  Baines  and  D.  C.  Baines 
should  execute  to  plaintiflf  their  note  for  the  balance  of  the  entire  indebt- 
edness, for  which  the  plaintiflf  accepted  the  promise  of  the  said  C.  S. 
Baines  and  D.  C.  Baines.  Plaintiflf  advanced  the  money  as  it  had 
agreed  to  do,  and  the  defendant  performed  its  part  of  the  agreement  by 
the  delivery  of  the  goods  and  the  notes  and  accounts.  If,  when  these 
credits  have  been  exhausted,  C.  S.  Baines  and  D.  C.  Baines  should  fail 
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to  execute  their  note  for  such  balance  as  may  remain,  the  plaintiflE 
would  have  a  right  of  action  against  them  upon  their  promise. 

If  the  judgment  of  the  trial  judge  is  correct  it  does  not  matter  that 
he  may  have  given  a  wrong  reason  therefor.  The  pleadings  do  not  raise 
the  issue  of  fraud,  and  evidence  tending  to  show  fraud  by  the  plaintiff 
in  the  procurement  of  the  settlement  can  not  be  considered  in  support 
of  the  judgment.  But  the  conclusion  of  the  trial  judge  that  the  agree- 
ment set  out  in  the  defendant's  answer  having  been  shown  by  a  pre- 
ponderance of  the  evidence  was  a  valid  defense  to  plaintiff's  cause  of 
action,  was  correct  and  authorized  the  judgment  rendered.  The  first 
and  second  assignments  of  error  are  therefore  overruled. 

By  the  third  and  fourth  assignments  of  error  it  is  claimed  that  the 
defendant  being  a  corporation  could  only  act  by  its  duly  authorized 
officers,  and  that  it  could  not' avail  itself  of  the  benefit  of  the  individual 
contract  of  C.  S.  Baines  and  D.  C.  Baines.  It  was  shown  by  the  evi- 
dence that  the  affairs  of  the  corporation  were  managed  by  C.  S.  Baines 
and  D.  C.  Baines,  who  were  stockholders  therein,  and  in  their  capacity 
as  managers  and  agents  they  had  authority  to  bind  the  corporation,  which 
it  is  shown  ratified  and  complied  with  the  terms  of  the  contract.  There 
could  be  no  objection  to  the  Baines  Grocery  Company's  accepting  and 
availing  itself  of  the  benefit  of  the  promise  of  C.  S.  Baines  and  D.  C. 
Baines  to  the  plaintiff  as  individuals  to  pay  any  portion  of  its  debt. 

Under  the  sixth  assignment  of  error  the  plaintiff  complains  of  the 
exclusion  of  the  testimony  of  Lawhon  offered  by  it  to  the  effect  that  the 
first  he  ever  heard  of  the  claim  of  C.  S.  Baines  and  D.  C.  Baines  that 
plaintiff  was  to  accept  their  individual  note  was  about  December  31, 
1901.  It  was  a  controverted  fact  in  the  testimony  of  Lawhon  and  the 
Baineses,  whether  or  not  the  note  should  be  executed  by  the  corporation 
or  C.  S.  Baines  and  D.  C.  Baines  individually.  A  letter  from  D.  C. 
Baines  to  the  plaintiff  dated  December  30,  1901,  put  in  evidence,  tended 
to  sustain  the  defendant's  contention,  and  in  this  connection  the  above 
question  was  asked  Lawhon.  As  Lawhon  had  testified  that  the  agree- 
ment was  that  the  note  was  torbe  executed  by  the  Baines  Grocery  Com- 
pany, and  that  he  had  at  no  time  agreed  to  take  the  individual  note  of 

C.  S.  Baines  and  D.  C.  Baines,  it  is  not  likely  that  the  exclusion  of  the 
evidence  could  have  injured  the  plaintiff  even  if  it  was  admissible. 

It  was  also  immaterial,  if  error,  whether  or  not  C.  S.  Baines  and 

D.  C.  Baines  were  insolvent  at  the  time  of  the  settlement,  and  the  exclu- 
sion of  testimony  to  show  that  they  were  insolvent  was  not  error,  since 
the  Baines  Grocery  Company  was  confessedly  insolvent. 

None  of  the  other  assignments  require  attention.  The  eighth  is  dis- 
posed of  by  the  fourth,  and  the  tenth  by  the  general  conclusion  in  favor 
of  the  defendant.    The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 
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W.  K.  Greer  v.  T.  J.  Ford  et  al. 
W.  K.  Greer  v.  J.  D.  Morrison  et  al. 

Decided  February  6,  1903. 

1. — Guardian  and  Ward — ^Bond  of  Guardian — ^Amount. 

Where  a  guardian's  bond  is  made  in  double  the  amount  of  the  value  of  the 
ward's  estate  as  shown  by  the  inventory  and  estimate  of  the  court,  it  is  suffi- 
cient, although  it  is  not  in  double  the  amount  of  the  estimated  value  of  such 
estate  as  set  out  in  the  application  for  letters  of  guardianship,  since  such  Lat- 
ter estimate  is  not  binding  on  the  court.    Rev.  Stats.,  art.  2600. 

8.— Same — Oath — Sale  of  Lands. 

A  sale  of  land  made  by  a  guardian  under  order  of  the  court  can  not  be 
avoided  on  the  CTOund  that  the  oath  of  the  guardian  describes  him  as  "guar- 
dian," without  also  reciting  "of  the  person  and  estate,"  where  the  application, 
the  appointment  and  the  bond  of  the  guardian  all  show  that  he  is  guardian  of 
the  person  and  estate  of  the  ward,  and  the  oath  is  on  the  same  paper  with  the 
bond,  and  is  otherwise  sufficient. 

8.— Same — Irregularities  in  Sale. 

Wliere  an  order  for  a  guardian's  sale  of  lands  of  the  ward  did  not  mention 
the  time  and  place  of  the  sale,  as  required  by  law  for  a  public  sale,  but  was 
treated  by  both  the  guardian  and  the  court  as  an  order  for  a  private  sale,  such 
irregularity  did  not  render  the  sale  void  and  subject  to  collateral  attack. 

4. — Same— Confirmation. 

The  making  of  the  order  of  confirmation  of  a  guardian's  sale  before  the 
expiration  of  the  five  days  which  the  statute  provides  shall  intervene  between 
the  filing  of  the  report  of  sale  and  action  thereon,  is  an  irregularity  such  as 
does  not  gender  the  sale  void. 

5. — Same — ^Partition  of  Lands — ^Probate  Court. 

Although  the  probate  court  is  without  jurisdiction  to  partition  lands  be- 
longing to  the  estate  of  minors,  yet  where,  on  the  application  of  a  guardian, 
it  made  a  partition  of  such  lands  between  the  ward  and  others  by  which  a 
tract  of  land  was  set  aside  to  the  ward  more  than  equal  in  value  to  his  interest 
in  the  entire  property,  and  thereafter  ordered  the  land  sold,  and  confirmed  the 
sale  by  the  guardian,  the  ward's  estate  receiving  the  proceeds  from  the  sale, 
which  was  double  the  value  of  his  interest  in  the  entire  property,  neither  the 
partition  nor  the  sale  could  be  set  aside  by  the  ward  in  an  action  against  inno- 
cent purchasers  for  value,  the  partition  appearing  to  have  been  made  in  good 
faith,  and  to  have  been  acquiesced  in  for  more  than  20  years. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

J.  0.  Matthews,  for  appellant. 

Bennett  &  Jones,  Looney  &  Clark,  Montrose  £  Stames,  and  William 
Pierson,  for  appellee. 

BOOKHOUT,  Associate  Justice. — W.  K.  Greer,  as  plaintiff,  insti- 
tuted suit  against  Thos.  J.  Greer,  P.  K.  Henson  and  J.  D.  Morrison  in 
the  County  Court  of  Hunt  County  in  which  plaintiff  sought,  by  bill  of 
review,  to  have  the  court  review,  vacate,  set  aside  and  annul  certain 
orders  of  the  probate  court  of  Hunt  County,  Texas,  in  the  matter  of 
the  estate  of  W.  K.  Greer,  a  minor,  number  301,  pertaining  to  the  estate 
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of  this  plaintiflf,  and  also  to  set  aside  the  guardian's  sale  of  his  interest 
in  50  acres  of  land  in  controversy.  The  County  Court  having  given 
judgment  against  plaintiff  he  appealed  to  the  District  Court.  At  the 
same  term  of  the  District  Court  he  filed  his  suit  in  trespass  to  try  title 
for  the  50  acres  of  land  to  which  the  probate  orders  related,  and  also 
for  the  320-acre  tract  described  in  the  petition  said  suit  being  against 
D.  J.  Ford,  J.  L.  Buie  and  wife,  M.  A.  Buie,  J.  D.  Morrison,  Albert 
^Treadway  and  J.  W.  Taylor.  The  said  causes,  upon  motion  of  plain- 
tiff, were  consolidated,  and  the  plaintiff,  by  amended  petition  filed  in 
said  cause  April  3,  1902,  reiterated  his  allegations  as  made  in  his  bill 
of  review,  in  which  he  sought  to  annul  the  orders  of  the  probate  court 
in  so  far  as  they  applied  to  the  50  acres,  and  claimed  that  he  was  the 
owner  and  entitled  to  the  possession  of  one-tenth  portion  of  both  tracts 
of  land,  claiming  title  thereto  by  inheritance  from  his  deceased  mother 
and  sister. 

The  two  tracts  of  land  were  the  community  property  of  Ben  Jones 
and  the  mother  of  appellant.  Jones  died,  leaving  surviving  him  his 
said  wife  and  their  four  children,  to  wit :  M.  A.,  C.  D.,  Effie,  and  Flora 
Jones,  who  were  all  minors.  The  surviving  wife  married  T.  J.  Greer, 
and  appellant  is  the  only  child  of  that  marriage.  When  appellant  was 
only  a  few  months  old  his  mother  died.  His  father,  T.  J.  Greer,  wafl 
appointed  and  qualified  as  guardian  of  both  his  person  and  estate,  and 
one  E.  J.  Head  qualified  as  guardian  of  the  Jones  children.  On  appli- 
cation of  the  guardian  and  father  of  appellant,  and  by  order  of  court, 
the  two  tracts  of  land  were  partitioned  between  the  appellant  and  the 
Jones  children,  and  in  said  partition  the  50-acre  tract  was  set  apart  to 
appellant.  Appellant  was  only  entitled  to  a  one-tenth  interest  in  the 
estate  of  his  mother,  but  the  60  acres  of  land  was  worth  about  one-fifth 
of  the  entire  estate.  On  the  2d  day  of  April,  1880,  T.  J.  Greer,  as 
guardian  of  appellant,  made  application  to  the  court  for  an  order  to 
sell  this  50  acres  of  land  for  the  support  and  maintenance  of  appellant, 
and  on  the  same  day  he  filed  a  report  showing  the  condition  of  the  estate. 
Notice  of  said  application  was  duly  given,  and  on  the  25th  day  of  July, 
1880,  an  order  of  sale  was  granted.  On  the  27th  day  of  July,  1880,  the 
said  guardian  reported  that  he  had  sold  the  said  land  to  appellee  P.  E. 
Henson  for  $300,  and  on  the  same  day  this  report  wa3  duly  confirmed 
by  the  court  after  proof  was  made  that  the  land  was  sold  for  a  fair  price. 
In  pursuance  of  this  order  said  guardian  deeded  said  land  to  P.  R.  Hen- 
son  by  deed  recorded  August  17,  1880.  On  the  4th  day  of  May,  1881,— 
nearly  a  year  after  said  sale, — appellants  guardian  filed  an  annual 
report  in  which  he  accounted  for  the  money  received  from  Henson  for 
said  land.  This  report  was  duly  approved  and  recorded  as  required  by 
law.  In  September,  1881,  the  appellee  Henson  sold  the  said  land 
and  the  same  was  thereafter,  for  valuable  considerations,  transferred 
eight  times,  when,  on  the  26th  day  of  June,  1894,  the  same  was  pur- 
chased by  appellee  J.  D.  Morrison  from  the  owner  thereof  for  a  consid- 
eration of  $1700.    On  the  9th  day  of  February,  1901,  Before  appellant 
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entered  suit  or  filed  his  bill  of  review  in  the  County  Court,  said  Morri- 
son deeded  the  land  to  defendant  Albert  Treadway  for  the  sum  of  $1800. 
Both  Morrison  and  Treadway  purchased  and  paid  for  the  land  in  good 
faith,  and  had  no  actual  notice  of  any  of  the  irregularities  in  the  probate 
proceedings  set  up  in  appellant's  petition.  The  defendants  in  the  court 
below  answered  by  separate  answers,  setting  up  by  metes  and  bounds 
the  lands  claimed  by  each  respectively  and  disclaiming  as  to  the  bal- 
ance, and  pleading  a  general  denial  and  not  guilty  as  to  the  land  claimed 
by  them. 

A  trial  before  the  court  resulted  in  a  judgment  for  the  plaintiff  for 
514  acres  of  land  inherited  from  his  deceased  sister  against  Ford,  Tay- 
lor and  Buie  out  of  the  320-acre  tract.  Judgment  was  rendered  in  favor 
of  Morrison,  Treadway,  Henson  and  Greer  as  to  the  50-acre  tract.  From 
this  judgment  plaintiflE  prosecuted  an  appeal  to  this  court. 

Opinion, — It  is  insisted  that  the  amount  of  the  guardian's  bond  is 
not  double  the  amount  of  the  estimated  value  of  the  estate  of  the  ward, 
and  that  for  this  reason  the  order  of  sale  of  the  50  acres  of  land  was  erro- 
neous, and  that  upon  the  ward  arriving  at  the  age  of  21  years  he  can 
have  the  orders  reviewed  and  annulled  upon  offering  to  refund  the 
amount  received  by  the  guardian  from  the  sale  of  the  land.  In  his  ap- 
plication for  letters  of  guardianship  of  the  person  and  estate  of  the 
minor  W.  K.  Greer,  T.  J.  Greer  stated  that  the  minor  had  an  estate  of 
the  estimated  value  of  $500.  The  amount  of  the  bond  was  fixed  by  the 
court  at  $600.  The  inventory  shows  that  the  estate  was  valued  at  $142. 
The  bond  in  the  sum  of  $600  was  approved  two  days  after  the  filing  of 
the  inventory.  The  estimated  value  of  the  estate  set  out  in  the  appli- 
cation for  letters  of  guardianship  was  not  binding  on  the  court,  but  the 
court  could  estimate  its  value,  and  where  the  bond  is  made  in  double  the 
value-  of  such  estimate  and  the  amount  of  the  inventory  it  fully  meets 
the  requirements  of  the  statute.  Revised  Statutes,  article  2600;  Wil- 
liams V.  Verne,  68  Texas,  414. 

Again,  it  is  contended  that,  in  order  to  qualify  as  guardian  of  the 
estate  of  a  minor,  it  is  necessary  that  the  person  qualifying  shall  take 
pn  oath  to  faithfully  discharge  the  duties  of  guardian  of  the  estate  of 
the  ward  according  to  law,  which  oath  shall  be  indorsed  on  the  bond  of 
such  guardian.  The  application  for  guardianship  was  for  both  the  per- 
son and  the  estate  of 'the  minor.  The  appointment  was  for  both  the 
person  and  the  estate,  and  the  bond  so  recited.  The  oath  is  indorsed  on 
the  bond,  and  is  on  the  Same  paper  and  recites,  "I  do  solemnly  swear 
that  I  will  faithfully  perform  and  discharge  all  the  duties  as  prescribed 
by  law,  as  guardian  of  William  K.  Greer,  a  minor.  (Signed)  Thomas 
J.  Greer,"  and  is  duly  sworn  to.  Where  the  application,  the  appoint- 
ment and  the  bond  of  the  guardian  all  show  that  he  is  guardian  of  the 
person  and  estate  of  the  ward,  and  the  oath  is  on  the  same  paper  with 
the  bond,  and  is  otherwise  sufficient,  a  sale  of  land  made  by  the  guardian 
under  order  of  the  court  can  not  be  avoided  on  the  ground  that  the  oath 
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describes  him  as  guardian,  and  omits  to  say  "of  the  person  and  estate/* 
Poor  V.  Boyce,  12  Texas,  440 ;  Martin  v.  Robinson,  67  Texas,  368. 

Complaint  is  made  of  the  order  of  sale  in  that  it  authorizes  the 
guardian  to  sell  the  50  acres  of  land  for  cash  or  on  credit,  but  does  not 
show  whether  the  land  shall  be  sold  at  public  auction  or  private  sale. 
No  time  and  place  is  mentioned  in  the  order  as  required  by  law  for  a 
public  sale.  The  order  was  treated  by  both  the  guardian  and  the  court 
as  an  order  for  a  private  sale.  By  virtue  of  the  order  the  guardian  sold 
the  land  at  private  sale,  and  reported  his  action  to  the  court,  and  the 
sale  was  confirmed.  The  order  was  irregular,  but  it  is  not  void,  and 
can  not  be  collaterally  impeached.  Both  of  appellees  Treadway  and 
Morrison  were  innocent  purchasers  for  value,  and  as  to  Treadway  this 
is  a  collateral  attack  upon  the  order.  It  is,  however,  contended  that  as 
the  order  of  confirmation  was  entered  before  the  expiration  of  five  days — 
the  time  allowed  by  statute  between  the  filing  of  the  report  of  sale  and 
action  thereon — the  order  of  confirmation  was  erroneous,  and  is  subject 
to  attack  in  this  proceeding.  The  order  of  sale  was  for  50  acres  of  land, 
and  was  made  July  26,  1880.  The  land  was  sold  to  P.  R.  Henson,  and 
the  report  of  sale  filed  July  27,  1880,  and  on  that  day  the  sale  was  con- 
firmed by  the  court.  The  statute  does  not  prohibit  the  confirmation  of 
sale  before  the  expiration  of  five  days  after  filing  report  of  sale,  but 
makes  it  the  duty  of  the  court  at  the  expiration  of  that  time  to  inquire 
into  the  matter  of  the  sale  and  act  thereon.  An  order  made  before  the 
expiration  of  five  days  is  a  mere  irregularity  which  would  not  affect  the 
title  of  appellees  Morrison  and  Treadway  in  this  proceeding.  Taffender 
V.  Merrill,  95  Texas,  95,  65  S.  W.  Rep.,  177.  Again,  the  sale  of  the 
land  was  shown  by  the  annual  report  filed  by  the  guardian  the  follow- 
ing year,  and  the  proceeds  thereof  accounted  for,  which  report  was  duly 
approved  by  the  court.     Robertson  v.  Johnson,  57  Texas,  62. 

The  contention  is  made  that  the  probate  court  has  no  jurisdiction  or 
power  to  partition  land  in  a  suit  brought  by  the  guardian  of  one  ward 
against  the  guardian  of  another,  and  that  the  orders  based  on  such  a 
suit  are  void.  T.  J.  Greer,  as  guardian  of  his  son  W.  K.  Greer,  brought 
suit  against  E.  J.  Head,  guardian  of  the  estate  of  M.  A.,  C.  D.,  Effie  and 
Flora  Jones,  by  petition  filed  in  the  County  Court  of  Hunt  County  on 
November  22,  1879,  for  the  partition  of  the  two  tracts  of  land  in  con- 
troversy. He  set  up  that  his  ward  was  the  owner  of  and  entitled  to 
one-tenth  of  the  said  lands,  and  that  E.  J.  Head's  wards  owned  the 
balance.  Head  accepted  service,  and  judgment  for  the  partition  of  the 
lands  was  duly  entered.  Commissioners  were  appointed,  and  their  re- 
port partitioning  the  land  was  confirmed.  The  50-acre  tract  was  set 
apart  to  plaintiff,  and  the  320-acre  tract  was  set  apart  to  the  wards  of 
E.  J.  Head.  The  appellee  Ford  claims  title  to  150  acres  of  the  320- 
acre  tract  and  the  remainder  thereof  is  claimed  by  and  in  the  possession 
of  J.  L.  Buie  and  wife.  Title  to  the  50-acre  tract  is  now  in  appellee 
Treadway,  and,  as  indicated  in  the  above  remarks,  TreadwaVs  title  is 
not  affected  by  any  irregularity  in  the  partition  of  the  lands  between 
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the  guardians.  It  must  be  conceded  that,  as  a  proposition  of  law,  the 
probate  court  is  without  jurisdiction  to  partition  lands  in  the  adminis- 
tration of  the  estates  of  minors.  League  v.  Henecke,  26  S.  W.  Rep., 
629;  Glascoe  v.  McKinnon,  79  Texas,  116.  The  probate  court  is  au- 
thorized, on  a  final  settlement  of  the  guardianship,  to  deliver  the  estate 
remaining  in  the  hands  of  the  guardian  to  the  ward,  or  other  person 
legally  authorized  to  receive  the  same.  Sayles'  Civ.  Stats.,  art.  2770. 
The  said  two  tracts  of  land — 50-acre  tract  and  320-acre  tract — com- 
posed the  community  estate  of  Ben  Jones  and  his  wife  Kittie  Jones, 
both  of  whom  were  deceased,  and  the  entire  estate  by  inheritance  vested 
in  the  said  minors.  T.  J.  Greer  testified  that  he  qualified  as  guardian 
of  the  appellant,  and  that  E.  J.  Head  qualified  as  guardian  of  the  Jones 
children.  He  further  testified  as  follows:  "We  had  a  partition,  and 
I  got  the  50  acres  of  the  Mary  Morris  headright,  as  guardian  for  my 
child,  and  E.  J.  Head  got  the  320  acres  of  the  Hase  headright,  as 
guardian  for  the  Jones  children,  as  shown  by  the  county  records.  I 
considered  that  my  boy,  the  plaintiff,  got  fully  one-fifth  of  the  value 
of  the  estate.  He  was  entitled  to  only  one-tenth.  I  thought  I  got  the 
best  end  of  the  bargain  for  him.  I  sold  the  50  acres  that  were  set 
apart  to  W.  K.  Greer  under  orders  of  the  County  Court,  as  appears  of 
record.  I  sold  the  land  to  P.  R.  Henson.  I  did  this  for  the  purpose 
of  getting  money  to  pay  off  the  debts  against  the  Jones  estate.*'  It  thus 
appears  that  there  was  a  partition  of  the  lands,  and  that,  while  appel- 
lant was  only  entitled  to  one-tenth  interest  in  said  lands,  by  the  parti- 
tion between  his  father  as  guardian  and  E.  J.  Head  as  guardian  for  the 
Jones  children,  he  received  a  one-fifth  interest  in  said  lands.  The  par- 
ties acted  in  good  faith  in  making  the  partition,  and  the  same  has  been 
acquiesced  in  for  more  than  twenty-two  years.  The  trial  court  found, 
as  shown  by  the  judgment,  that  the  price  paid  appellant's  guardian  for 
the  50  acres  of  land  was  its  full  value,  "and  more  than  the  entire  in- 
terest of  the  minor  W.  K.  Greer  in  his  mother's  and  Ben  Jones'  estate 
was  really  worth."  The  County  Court  had  jurisdiction  of  the  entire 
estate  of  the  minor  W.  K.  Greer,  and  could  have  ordered  his  one-tenth 
interest  in  the  two  tracts  of  land  sold.  This  is,  in  effect,  what  was  done 
by  the  partition  of  the  lands,  setting  aside  the  50-acre  tract  to  the 
plaintiff,  and  the  320-acre  tract  to  the  Jones  children.  Having  thus 
segregated  the  interest  of  the  plaintiff  in  the  two  tracts  of  land,  the 
court,  on  the  application  of  plaintiff's  guardian,  ordered  the  50  acres 
sold  as  his  property.  The  sale  was  made  and  the  ward's  estate  received 
the  entire  proceeds  of  the  same — about  double  the  value  of  his  interest 
in  the  two  tracts  of  land.  The  result  was  more  favorable  to  plaintiff 
than  a  sale  of  his  undivided  interest  in  the  two  tracts  of  land.  To 
permit  the  plaintiff  now  to  recover  a  one-tenth  interest  in  the  320-acre 
tract  would  be  inequitable.  The  Jones  heirs  would  ultimately  be  the 
losers.  Under  the  facts  they  would  have  no  recourse  against  the  owners 
of  the  50-acre  tract. 

The  court  found  that  appellee  was  entitled  to  recover,  as  heir  of  his 
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deceased  half  sister,  an  undivided  interest  of  5^^  acres  of  the  land  be- 
longing to  Buie  and  Ford,  and  gave  judgment  therefor,  and  also  gave 
judgment  against  J.  W.  Taylor,  warrantor  of  D.  J.  Ford,  for  $55,  and 
all  of  Ford's  costs.  The  evidence  shows  that  Effie  Bussey,  formerly 
EfBe  Jones,  had  died  intestate,  and  without  issue,  leaving  her  husband, 
Nathan  Bussey,  surviving.  It  was  through  her  that  appellant  inherited 
said  51/^  acres. 

In  view  of  the  facts,  we  think  the  proper  judgment  has  been  pro- 
nounced in  this  case,  and  that  the  same  should  be  affirmed. 

Aifirmed. 
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William  L.  Moody^  Jr.^  v.  E.  C.  Ogden. 

Decided  February  6,  1903. 

1. — ^Deed — Recording — Certified  Copy — ^Evidence. 

Where  a  deed,  duly  acknowledged,  has  been  recorded  in  a  county  other 
that  that  wherein  the  land  lies,  a  certified  copy  of  such  record  may,  under  the 
terms  of  the  statute,  be  recorded  in  the  proper  county,  and  such  copy  is  admis- 
sible in  evidence,  both  as  proof  of  the  original  deed,  and  to  show  a  proper  rec- 
ord.   Rev.  Stats.,  art.  4642. 

2.— Same— Objection  Too  Late. 

Objection  to  a  certified  copy  of  the  record  of  a  deed  as  evidence,  on  the 
ground  that  the  original  deed  was  not  accounted  for  and  no  notice  given  of  in- 
tention to  use  copies,  must  be  made  in  the  trial  court,  or  it  will  not  be  tenable 
on  appeal. 

8.— Innocent  Purchaser— Burden  of  Proof— Recitals  in  Deed. 

The  claimant  under  a  junior  deed  has  the  burden  of  proof  that  he  was  a 
purchaser  for  value  without  notice^  and  the  recitals  in  his  deed  are  not  suffi- 
cient for  that  purpose. 

Appeal  from  the  District  Court  of  San  Jacinto.  Tried  below  before 
Hon.  L.  B.  Hightower. 

Oeo,  E.  Mann  and  J,  S.  Gregory,  for  appellant. 

Robinson  &  Hansboro  and  Lanier  &  Martin,  for  appelleee 

GILL,  Associate  Justice. — This  was  an  action  of  trespass  to  try  title 
brought  by  Wm.  L.  Moody,  Jr.,  against  E.  C.  Ogden  for  the  recovery  of 
1280  acres  of  land  situated  in  San  Jacinto  County,  Texas.  Defendant 
answered  by  a  plea  of  not  guilty  and  limitation  of  three,  five  and  ten 
years.  The  case  was  tried  to  the  court  without  a  jury  and  resulted  in  a 
judgment  for  defendant,  from  which  plaintiff  prosecutes  this  appeal. 

In  support  of  his  claim  of  title,  plaintiff  adduced  in  evidence  a  patent 
from  the  State  to  Niles  F.  Smith,  a  deed  from  Niles  F.  Smith  to  Abigail 
Smith,  a  deed  from  all  the  heirs  of  Abigail  Smith  to  their  mother  Mary 
E.  Smith,  and  a  deed  from  Mary  E.  Smith  to  the  plaintiff. 

Abigail  Smith  being  the  common  source,  defendant  adduced  certified 
copy  of  a  deed  from  her  to  Edmondson  &  Gamer  of  date  October  26, 
1859,  recorded  in  records  of  deed  of  Montgomery  County,  October  30, 
1872,  and  it  is  admitted  that  defendant  has  whatever  title  was  shown 
to  have  passed  to  Edmondson  &  Garner. 

It  is  thus  seen  that  plaintiff's  evidence  standing  alone  showed  a  com- 
plete and  unbroken  chain  of  title  from  the  sovereignty  of  the  soil,  and, 
unless  defendant  has  overthrown  the  case  thus  made,  judgment  should 
have  been  for  plaintiff.  This,  however,  was  done,  if  the  certified  copy 
of  the  deed  from  Abigail  Smith  was  properly  admitted  in  evidence,  for 
this  deed  is  senior  to  the  deed  from  the  heirs  of  Abigail  Smith,  under 
which  plaintiff  claims,  and  the  proof  is  silent  as  to  notice  and  purchase 
for  value. 

The  land  is,  and  has  always  been,  situate  in  San  Jacinto  County.  The 
certified  copy  above  mentioned  purports  to  be  a  copy  from  the  deed 
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records  of  Montgomery  County  of  an  instrument  recorded  in  that  county 
in  1872 — ^two  years  after  the  organization  of  San  Jacinto  County,  which 
is  composed  of  territory  formerly  belonging  to  Polk  County — and  it 
does  not  appear  that  the  instrument  purported  to  convey  any  land  sit- 
uated in  Montgomery  County. 

This  certified  copy  had  been  recorded  in  San  Jacinto  County  on  June 
27,  1901,  under  article  4642  of  the  Revised  Statutes,  and  the  fact  was 
evidenced  by  the  certificate  of  the  county  clerk  of  the  latter  county.  Its 
admission  in  evidence  was  objected  to  on  the  ground  that  the  Mont- 
gomery County  record  was  not  constructive  notice  to  plaintiff,  and  that 
it  was  immaterial. 

The  first  objection  was  not  sound,  because,  if  competent,  it  was  clearly 
admissible  on  the  issue  of  title.  Under  the  second  objection  it  is  con- 
tended by  plaintiff  that  the  record  in  Montgomery  County  was  a  nullity, 
and  a  certified  copy  thereof  could  not  be  used  for  any  purpose,  no  part 
of  the  land  conveyed  being  situate  in  that  county. 

The  question  thus  presented  involves  a  construction  of  article  4642, 
enacted  in  1895,  amending  article  4334  of  the  Revised  Statutes. 

Article  4642  (General  Laws  of  1895,  page  157)  is  as  follows: 

"Every  conveyance,  covenant,  agreement,  deed,  deed  of  trust  or  mort- 
gage in  this  chapter  mentioned,  or  certified  copies  of  any  such  original 
conveyance,  covenant,  agreement,  deed,  deed  of  trust  or  mortgage  copied 
from  the  deed  or  mortgage  records  of  any  county  in  the  State  where  the 
same  has  been  regularly  recorded,  although  the  land  mentioned  may  not 
have  been  situated  in  the  county  where  such  instrument  was  recorded, 
and  which  shall  have  been  acknowledged,  proved  or  certified  according 
to  law,  may  be  recorded  in  the  county  where  the  land  lies,  and  when  deliv- 
ered to  the  clerk  of  the  proper  court  to  be  recorded  shall  take  effect  and 
be  valid  as  to  all  subsequent  purchasers .  for  a  valuable  consideration 
without  notice,  and  as  to  all  creditors  from  the  time  when  such  instru- 
ment shall  have  been  so  acknowledged,  proved  or  certified  and  delivered 
to  such  clerk  to  be  recorded,  and  from  that  time  only;  provided,  how- 
ever, that  all  certified  copies  filed  and  recorded  under  the  provisions  of 
this  article  shall  take  effect  and  be  in  force  from  the  time  such  certified 
copy  was  filed  for  record;  and  provided  further,  that  nothing  in  this 
(article)  shall  be  construed  to  make  valid  any  instrument  which  was  at 
the  time  of  its  execution  from  any  cause  invalid." 

Article  4334  is  as  follows : 

"Every  conveyance,  covenant,  agreement,  deed,  deed  of  trust  or  mort- 
gage in  this  chapter  mentioned,  which  shall  be  acknowledged,  proved  or 
certified  according  to  law,  and  delivered  to  the  clerk  of  the  proper  court 
to  be  recorded,  shall  take  effect  and  be  valid  as  to  all  subsequent  pur- 
chasers for  a  valuable  consideration,  without  notice,  and  as  to  all  cred- 
itors, from  the  time  when  such  instrument  shall  be  so  acknowledged, 
proved  or  certified,  and  delivered  to  such  clerk  to  be  recorded,  and  from 
that  time  only." 

Prior  to  the  amendment  supra,  the  record  of  a  deed  in  a  county  other 
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than  that  in  which  was  situated  the  land,  or  some  of  the  land, -which  it 
purported  to  convey,  was  a  nullity  and  certified  copies  thereof  were  inad- 
missible to  prove  the  existence  of  the  original.  Land  Co.  v.  Chisholm, 
71  Texas,  527 ;  French  v.  Groesbeck,  8  Texas  Civ.  App.,  19 ;  Sullivan  v. 
Dimmitt,  34  Texas,  114;  Tomlinson  v.  League,  25  S.  W.  Rep.,  313; 
Hancock  v.  Lumber  Company,  65  Texas,  225. 

But  if  any  part  of  the  land  was  situated  in  the  county  of  registration, 
such  record  not  only  constituted  constructive  notice  as  to  lands  situated 
in  that  county,  but  constituted  proof  of  the  lost  original  as  to  all  the 
lands  which  the  original  purported  to  convey. 

It  thus  appears  that  a  deed  recorded  in  a  county  other  than  that  in 
which  some  of  the  land  affected  by  it  was  situated  was  not  "regularly 
recorded.^' 

Article  4642  appears  in  the  Revised  Statutes  as  a  part  of  our  registra- 
tion laws.  It  was  an  amendment  thereof  as  they  then  existed.  The 
article  amended  made  no  provision  for  the  registration  of  copies  of  deed*4 
which  had  been  registered  in  a  wrong  county.  Looking  to  the  evil  to  be 
remedied,  which  is  stated  in  the  emergency  clause  in  the  act,  we  are 
constrained  to  conclude  that  it  was  the  legislative  purpose  to  aid  those 
who  by  mistake  or  otherwise  had  recorded  their  deeds  in  a  county  other 
than  that  in  which  the  land  was  situated,  and  had  lost  the  originals. 
Under  the  law  as  it  then  stood  such  persons  had  no  way  of  proving  the 
lost  original,  except  by  the  common  law  method  of  establishing  the  ex- 
istence of  instruments  which  had  been  lost  or  destroyed,  and  no  means 
of  protecting  their  rights  under  the  registration  laws. 

This  aid  could  be  extended  only  by  validating  such  invalid  records  so 
that  they  might  become  proof  of  the  execution  of  the  original,  and  by 
authorizing  a  copy  of  such  record  to  be  recorded  in  the  county  in  which 
the  land  was  situated.  That.it  was  competent  for  the  Legislature  so  to 
do  is  not  questioned,  and  we  think  the  legislative  purpose  is  plain. 

The  record  in  the  wrong  county  could  not  have  been  left  a  nullity,  for 
it  is  made  the  basis  of  the  copy  which  for  the  purposes  of  notice  may  be 
recorded  in  the  county  where  the  land  lies.  The  act  gives  verity  to  the 
first  record,  and,  that  being  true,  certified  copies  thereof  are  admissible, 
as  of  any  other  valid  record.  It  follows  that  the  certified  copy  was  prop- 
erly used  for  the  double  purpose  of  supplying  proof  of  the  original,  and 
to  show  the  record  of  the  copy  in  San  Jacinto  County. 

The  further  objection  that  the  original  was  not  accounted  for,  and 
that  no  notice  was  given  of  the  intent  to  use  copies,  is  untenable,  because 
no  such  objection  was  made  at  the  trial,  and  for  the  further  reason  that 
such  proof  and  notice  was  waived  by  agreement. 

As  stated  before,  plaintiff's  deed  is  junior.  The  burden  was  there- 
fore upon  him  to  show  that  he  was  a  purchaser  for  value,  without  notice, 
and  the  recitals  in  the  deed  are  insufficient  for  the  purpose.  Turner  v. 
Cochran,  94  Texas,  480,  2  Texas  Ct.  Rep.,  309. 

The  judgment  is  affirmed.  ^  ^ 

Affirmed, 

Writ  of  error  refused. 
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Edwaed  Pochila  v.  Calvert,  Waco  &  Brazos  Valley  Railway 

Company  et  al. 

Decided  February  6,  1903. 

1.— Railroads— Right  of  Way— Injury  to  Property— Common  Benefits. 

An  enhancement  in  the  value  of  real  estate  caused  by  the  oonstruction  of 
a  railroad,  common  to  property  in  that  vicinity  generally,  can  not  be  consid- 
ered in  offset  against  the  damages  actually  caus^  to  a  given  piece  of  prop- 
erty by  the  excavation,  for  the  railroad's  right  of  way,  of  the  street  in  front 
of  such  property. 

2. — Same— Burden  of  Proof. 

The  burden  of  showing  special  benefits  to  the  property  resulting  from  the 
construction  of  the  railway  is  upon  the  railway  company. 

8.— Same— General  Benefits. 

The  erection  of  a  depot  in  the  vicinity  of  the  property  can  not  be  regarded 
as  having  specially  benefited  it,  where .  the  benefit  caused  thereby  has  affected 
alike  the  other  property  in  that  neighborhood. 

4.— Same — Measure  of  Damages. 

The  owner  of  the  property  is  entitled  to  recover  for  special  damage  thereto 
and  depreciation  in  value,  although  the  proof  may  show  that  on  account  of  the 
general  increase  in  values  caused  by  the  construction  of  the  road  his  property 
has  not  lost  value;  and  the  measure  of  damages  is  the  difference  in  value  just 
before  and  just  after  the  construction,  with  the  general  increase  in  value  added 
to  the  value  it  had  just  before  the  construction. 

5.— Same — Subsequent  Offer. 

The  defendant  railway  company  could  not  show  an  offer  by  it  to  grade 
down  the  street  in  front  of  plaintiff's  property  made  long  after  the  measure 
of  damages  had  been  fixed  and  the  suit  instituted. 

6.— Same. 

If  plaintiff's  possession  extended  into  the  street  occupied  by  the  railroad 
right  of  way,  but  he  had  not  acquired  the  right  thereto,  this  fact  could  be  con- 
sidered in  determining  the  extent  of  the  injury. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  Hon. 
J.  C.  Scott. 

Ford  &  Ford,  for  appellant. 

Taliaferro  &  Armstrong  and  Dor  emus  &  Butler,  for  appellees. 

GABEETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lant in  the  District  Court  of  Brazos  County  originally  against  the  appel- 
lee, the  Calvert,  Waco  &  Brazos  Valley  Bailway  Company,  for  the  recov- 
ery of  damages  alleged  to  have  been  sustained  by  the  appellant  on 
account 'of  injuries  to  land.  The  International  &  Great  Northern  Rail- 
road Company  having  subsequently  become  the  owner  of  the  Calvert, 
Waco  &  Brazos  Valley  Railway,  it  was  made  a  party  defendant  to  the 
suit.  The  appellant  owned  and  occupied  as  a  homestead  lots  Nos  9  and 
10,  block  138,  in  the  city  of  Bryan,  and  the  improvements  thereon  situ- 
ated. The  premises  fronted  north  on  Burleson  street  and  abutted  on 
Wheelock  street  on  the  west.    Red  Top  street  bounded  the  block  on  the 
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east.  Appellee,  the  Brazos  Valley  company,  having  obtained  the  consent 
of  the  city,  constructed  its  railway  from  the  west  to  the  east  along  Burle- 
son street  in  front  of  the  appellant's  property  and  made  a  deep  excava- 
tion in  said  street  for  its  roadbed  and  graded  down  Wheelock  street  and 
Red  Top  street  for  the  crossings,  so  that  access  to  the  appellant's  prop- 
erty was  made  difficult,  and  it  was  subjected  to  the  smoke  and  cinders 
and  noise  incident  to  the  operation  of  trains  along  said  Burleson  street. 
The  cause  was  tried  to  the  court  without  a  jury,  and  the  trial  resulted 
in  a  judgment  in  favor  of  the  defendants.  The  trial  judge  held  that  the 
plaintiff  was  not  entitled  to  recover  because  there  was  no  depreciation  in 
the  value  of  the  property.  By  a  construction  of  the  plaintiff's  petition 
the  court  was  of  the  opinion  that  in  order  to  entitle  him  to  recover  it 
would  be  necessary  for  him  to  show  that  the  property  was  worth  less 
immediately  after  the  railroad  was  constructed  in  front  thereof  than  it 
was  before.  The  averment  of  the  petition  was  that  acts  of  the  defendant 
depreciated  the  value  of  plaintiff's  property ;  also  that  the  property  had 
been  greatly  damaged  and  depreciated.  There  was  evidence  tending  to 
show  that  from  a  number  of  causes  there  had  been  a  general  advance  in 
the  value  of  real  estate  in  the  city  of  Bryan,  and  that  the  building  of  the 
railroad  and  other  causes  had  combined  to  cause  such  advance  in  values ; 
and  witnesses  testified  that  plaintiff's  property  was  worth  just  as  much 
after  the  construction  of  the  railroad  as  before  on  account  of  such  in- 
crease in  values.  That  the  property  was  injured  the  physical  facts  give 
undisputed  evidence,  but  the  court  was  of  the  opinion  that  there  could 
be  no  recovery  unless  its  value  was  less  just  after  the  construction  of  the 
railroad  than  it  was  before,  because  the  plaintiff  had  alleged  that  the  con- 
struction and  operation  of  the  railroad  had  depreciated  the  value  of  the 
property.  Plaintiff  also  alleged  that  the  railroad  had  damaged  the  prop- 
erty, but  we  think  that  the  court  improperly  construed  the  allegation 
depreciated,  for  as  the  property  advanced  in  value  on  account  of  the 
construction  of  the  road  and  other  causes  it  may  have  been  at  the  same 
time  depreciated  by  the  physical  injuries  caused  by  the  construction  and 
operation  of  the  railroad,  and  have  maintained  its  value  on  account  of 
such  increase  in  value  of  property  generally,  notwithstanding  the  in- 
juries received.  Proof  of  such  injuries  and  the  extent  thereof  was  ad- 
missible under  the  allegation  of  depreciation,  although  the  property  may 
have  not  lost  value. 

The  general  rule  for  the  measure  of  damages  where  property  has-been 
injured  or  damaged  by  a  railroad  in  the  exercise  of  its  right  of  eminent 
domain  is  to  ascertain  the  difference  between  its  value  just  before  the 
construction  of  the  railroad  and  just  after.  Eastern  Texas  Railway  Co. 
V.  Eddings,  70  S.  W.  Rep.,  98,  and  authorities  cited.  But  it  is  also  well 
settled  that  general  benefits  to  the  property  common  to  property  in  the 
neighborhood  generally  caused  by  the  construction  of  the  railroad  can 
not  be  considered  in  offset  in  estimating  the  damage.  This  rule  was 
established  by  the  courts  in  analogy  to  the  statute  of  eminent  domain. 


400  PocHiLA  V.  C.  W.  &  B.  V.  Ey.  Co. 

Gulf,  C.  &  S.  F.  Railway  Co.  v.  Puller,  63  Texas,  473.  Not  only  was 
the  property  of  plaintiff  and  other  property  in  the  city  of  Bryan  in- 
creased in  value  by  the  construction  of  the  railroad,  but  other  causes  con- 
aspired  to  increase  the  value  of  property  generally  from  20  to  25  per  cent 
according  to  the  testimony  of  the  witnesses.  The  plaintiff  was  entitled 
to  the  benefit  of  such  increase  in  value,  but  the  court  gave  it  to  the  de- 
fendants. Another  reason  assigned  by  the  court  for  denying  the  plain- 
tiff the  benefit  of  any  increase  in  value  that  his  property  may  have  sus- 
tained was  that  the  defendants  had  built  a  depot  in  the  vicinity  which 
was  of  that  peculiar  and  special  benefit  to  the  property  which  might  be 
taken  into  consideration  in  offset  in  the  estimation  of  the  damages.  No 
such  peculiar  beuefit  was  shown  by  the  evidence.  The  benefit  caused  by 
the  building  of  the  depot  affected  all  property  alike  in  its  neighborhood, 
and  was  not  peculiar  to  the  piaintiff^s  property.  In  order  to  be  peculiar 
to  a  piece  of  property  the  benefit  must  affect  it  directly  so  as  not  to  be 
shared  by  other  property  in  the  neighborhood;  and  the  value  of  its  use 
must  be  increased  by  improvement  of  the  physical  condition  of  the 
property.  Railway  v.  Fuller,  supra;  Roberts  v.  Brown  Co.,  21  Kan., 
247;  Washburn  v.  M.  &  L.  W.  Railway  Co.,  18  N.  W.  Rep.,  333;  Little 
Rock,  etc..  Railway  Co.  v.  McAlister,  60  S.  W.  Rep.,  955 ;  City  of  Omaha 
V.  Schaller,  42  N.  W.  Rep.,  722 ;  Hickman  v.  City  of  Kansas,  25  S.  W. 
Rep.,  228. 

The  court  also  took  an  erroneous  view  of  the  law  holding  that  the 
burden  of  proof  rested  upon  the  plaintiff  to  show  special  damage  and 
what  part  thereof  was  attributable  to  the  construction  of  the  railroad  and 
common  to  the  community,  and  what  part  was  attributc^ble  to  other 
causes.  The  plain  rule  of  damages  in  this  case  is  the  injury  done  the 
property  by  the  construction  of  the  railroad  to  be  ascertained  by  ascer- 
taining the  difference  in  value  of  the  property  just  before  and  just  after 
the  construction  of  the  railroad,  with  the  increase  in  value  added  to  its 
value  just  before.  Gulf,  C.  &  S.  F.  Railway  Co.  v.  Puller,  63  Texas, 
473;  Railway  Co.  v.  Becht  (Texas  Civ.  App.),  21  S.  W.  Rep.,  971 ;  Rail- 
way Co.  V.  AUister  (Ark.),  60  S.  W.  Rep.,  954;  Eachus  v.  Railway  Co., 
37  Pac.  Rep.,  752;  Hickman  v.  City  of  Kansas  (Mo.),  25  S.  W.  Rep., 
225;  Railway  Co.  v.  Prick  (Md.),  37  Atl.  Rep.,  651;  Schaller  v.  City  of 
Omaha  (Neb.),  36  N.  W.  Rep.,  535;  City  of  Omaha  v.  Schaller,  42 
N.  W.  Rep.,  732;  Sullivan  v.  North  Hudson  Co.  (N.  J.),  18  Atl.  Rep., 
690;  Richmond  Traction  Co.  v.  Weibe  (Neb.),  41  N.  W.  Rep.,  297; 
City  of  Denver  v.  Boyer,  2  Pac.  Rep.,  15. 

The  defendants  are  not  entitled  to  have  considered  in  offset  of  damages 
any  general  benefits  caused  either  by  its  railroad  or  other  causes,  and  if 
there  should  be  any  special  benefits  shown  on  another  trial  the  burden 
would  be  on  the  defendant  to  distinguish  these  and  show  to  what  extent 
they  affected  the  property. 

It  was  not  proper  to  receive  in  evidence  the  offer  of  the  defendant 
International  &  Great  Northern  Railroad  to  grade  down  the  street  in 
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front  of  plaintiflPs  property  made  long  after  the  measure  of  damage  had 
been  fixed  and  this  suit  instituted.  If  the  plaintiff's  possession  extended 
into  the  street,  and  if  he  had  not  acquired  the  right  thereto  by  limitation 
or  otherwise,  this  fact  may  be  considered  in  detefmining  the  extent  of 
the  injury  to  his  property.  The  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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L.  HiLLEBRANDT  £T  AL.  V.  JOSEPH  DeVINE  ET  AL. 

^      Decided  February  6,  1903. 

PabHe  School*— Independent  District— Election  of  Trustees. 

The  Act  of  February  21,  1900,  providing  for  an  election  to  incorporate  a 
town  included  in  a  public  echool  district  for  school  purposes  only  as  an  inde- 
pendent district,  requires,  by  section  10  thereof,  that  trustees  for  the  new  dis- 
trict shall  be  elected  at  the  same  election  at  which  the  question  of  incorpora- 
tion is  voted  on.    Gen.  Laws  1900,  p.  18. 

Appeal  from  District  Court  of  Harris.  Tried  below  before  Hon.  Wm. 
H.  Wilson. 

TF.  J.  Howard,  for  appellants. 

Dan  H.  Triplett  and  Coleman  d:  Abbott,  for  appellees. 

GARRETT,  Chief  Justice. — This  action  was  brought  in  the  Dis- 
trict Court  of  Harris  County  in  the  Fifty-fifth  Judicial  District,  October 
30,  1902,  by  L.  Hillebrandt  and  Robeii;  Ward,  as  trustees  of  common 
school  district  No.  25,  Harris  County,  Texas,  and  Eva  Harrell,  a  teacher 
employed  by  said  trustees  to  teach  the  Chaneyville  school  in  said  district, 
against  Joseph  Devine,  H.  E.  Detering,  H.  Werner,  John  Mann,  J.  S. 
Williams,  J.  H.  McNew  and  C.  Hochmuth,  who  were  acting  as  trustees 
of  the  independent  school  district  of  Chaneyville,  and  J.  H.  Crawford, 
whom  such  trustees  had  employed  to  teach  said  school,  to  enjoin  defend- 
ants from  interfering  with  the  plaintiflEs  in  the  control  and  management 
and  possession  of  said  school  and  the  property  belonging  thereto,  and 
praying  judgment  for  such  possession  and  control,  and  that  the  county 
superintendent  of  schools  be  restrained  from  making  an  apportionment 
of  part  of  the  school  fund  of  said  common  school  district  to  said  inde- 
pendent school  district. 

As  presented  by  the  pleadings  and  evidence  the  question  before  the 
court  was  the  validity  of  the  election  of  the  defendants,  except  Craw- 
ford, as  trustees  of  the  independent  school  district  of  the  town  of 
Chaneyville,  which  had  been  a  part  of  common  school  district  No.  25, 
and  had  recently  voted  to  become  incorporated  as  a  town  for  school 
purposes  only,  the  trustees  having  been  voted  for  at  the  same  election  at 
which  the  question  of  incorporation  was  submitted.  The  case  was  tried 
to  the  court  without  a  jury  and  resulted  in  a  judgment  in  favor  of  the 
defendants  sustaining  the  validity  of  their  election  as  trustees  and  em- 
ployment as  teacher. 

The  plaintiffs  Hillebrandt  and  Ward  are  the  trustees  of  common 
school  district  No.  25,  of  Harris  County,  which  on  July  23,  1902, 
included  within  its  limits  the  town  of  Chaneyville.  On  said  date,  on  the 
application  of  the  citizens  of  said  town,  the  county  judge  of  Harris 
County  ordered  an  election  to  be  held  at  the  schoolhouse  therein  on 
August  20,  1902,  to  determine  whether  the  inhabitants  of  said  town, 
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embracing  a  definite  portion  of  th^  territory  of  said  common  school 
district  No.  25,  and  including  the  Ghaneyville  schoolhouse,  should 
become  incorporated  as  a  town  for  free  school  purposes  only,  and  at  the 
same  time  and  place  to  elect  seven  trustees  for  said  independent  district, 
should  the  same  be  incorporated.  An  election  was  held  as  ordered  and 
a  majority  of  the  votes  cast  were  in  favor  of  incorporation,  and  of  the 
said  Devine,  Detering,  Werner,  Mann,  Williams,  McNew  and  Hochmuth 
as  trustees;  and  on  August  22,  1902,  the  county  judge  declared  said  ter- 
ritory to  be  incorporated  as  the  independent  school  district  of  Ghaney- 
ville, and  the  Commissioners  Court  declared  the  said  Devine,  Detering, 
Werner,  Mann,  Williams,  McXew  and  Hochmuth  duly  elected  as . 
trustees  of  said  district,  and  they  thereupon  took  possession  of  the  school 
of  Chaneyville  and  of  the  schoolhouse  and  property  belonging  thereto, 
employed  the  defendant  Crawford  as  teacher,  and  have  since  had  pos- 
session and  control  of  said  school  and  property  against  the  protest  of  the 
plaintiffs.  The  matter  in  controversy  was  submitted  to  the  State  Super- 
intendent of  Public  Instruction  on  appeal  to  him,  and  the  validity  of 
the  election  of  the  defendant  trustees  was  sustained  by  that  officer;  and 
on  further  appeal  to  the  State  Board  of  Education  his  decision  was 
affirmed.  It  was  agreed  by  the  parties  that  the  rights  of  the  teachers 
depend  upon  the  validity  of  the  election  of  the  trustees. 

Section  10  of  chapter  7  of  the  laws  of  the  First  Called  Session  of  the 
Twenty-sixth  Legislature,  approved  February  21,  1900  (Laws,  page  18), 
is  as  follows :  "At  any  time  hereafter  it  shall  be  lawful  for  any  town  or 
village,  which  may  desire  to  incorporate  for  school  purposes  only,  to 
make  application  to  the  county  judge  for  the  organization  of  an  inde- 
pendent school  district,  as  provided  for  by  the  general  statutes  govern- 
ing such  cases,  and  for  the  election  of  a  board  of  trustees,  as  provided  in 
this  act,  and,  on  receipt  of  such  application,  it  shall  be  the  duty  of  the 
county  judge  to  proceed  as  required  in  section  3  of  this  act.^' 

Prior  to  the  passage  of  this  act  the  election  of  school  trustees  of  a 
town  incorporating  as  an  independent  school  district  was  held  at  an 
election  subsequent  to  the  election  at  which  the  question  of  incorporation 
was  determined.  Rev.  Stats.,  arts.  3994,  3999.  There  was  also  in  force 
a  law  requiring  elections  for  school  trustees  to  be  held  on  the  first 
Saturday  in  June.  Rev.  Stats.,  art.  3953.  And  it  is  said  in  argument 
that  the  election  for  the  first  trustees  under  the  law  as  it  was  before  the 
passage  of  the  act  of  the  Twenty-sixth  Legislature  could  only  have  been 
held  on  the  first  Saturday  in  June,  and  that  by  analogy  the  first  election 
of  trustees  under  the  present  law  must  be  held  on  the  first  Saturday  in 
May.  But  that  is  begging  the  question.  The  present  law  was  passed 
for  the  purpose  of  providing  a  uniform  method  for  the  election  of  school 
trustees  subject  to  the  exceptions  therein  named.  In  order  to  make  the 
application  of  the  law  general  it  was  necessary  to  provide  for  all  elec- 
tions, including  first  elections  when  independent  school  districts  are  to 
be  formed.  Section  10  of  the  law  makes  such  provision,  and  requires 
the  county  judge  to  order  an  election  to  be  conducted  in  accordance  with 


404  HiLLEBRANDT   V.    DeVINE. 

section  3,  upon  application  of  the  inhabitants  of  the  proposed  district 
for  the  purpose  of  determining  the  question  of  incorporation  and  the 
election  of  a  board  of  trustees-  Only  one  application  and  one  order  is 
contemplated  by  the  law.  This  construction  is  borne  out  by  section  3, 
which  provides  that  the  county  judge  shall  order  the  first  election  re- 
quired to  be  held  under  the  act ;  and  that  all  subsequent  elections  should 
be  ordered  by  the  board  of  trustees.  It  is  the  usual  constitutional 
method  for  the  questions  of  organization  and  the  election  of  ofiBcers  to 
be  submitted  to  the  people  at  the  same  time,  and  no  inference  can  be 
indulged  against  th^  construction  that  both  questions  were  required  to 
be  submitted  at  the  same  time,  on  the  ground  that  no  oflBcers  could  be 
elected  until  the  incorporation  had  been  determined  upon.  It  is  con- 
tended by  counsel  for  appellants  that  a  proper  construction  of  the  law 
would  give  force  to  the  provision  that  it  should  be  lawful  "at  any  time 
hereaf ter^^  for  any  town  or  village  to  incorporate  for  school  purposes  by 
permitting  the  election  to  be  held  only  for  the  purpose  of  determining  the 
question  of  incorporation  at  any  time,  and  requiring  the  election  for  trus- 
tees to  be  held  on  the  first  Saturday  in  May.  This  is  sought  to  be  enforced 
by  the  argument  ab  inconvenienti  that  no  apportionment  of  the  school 
fund  could  be  made,  the  law  making  no  provision  for  a  scholastic  census 
for  the  purpose.  But  this  objection  as  well  as  others  seems  to  be  met  by 
article  2938d  of  the  Revised  Statutes,  which  confers  authority  on  the 
State  Superintendent  of  Public  Instruction  to  provide  rules  for  the  con- 
duct of  the  schools.  A  proper  construction  of  the  law  would  require  the 
terms  of  the  trustees  elected  at  the  incorporation  of  the  district  to  be 
determined  and  expire  at  the  succeeding  general  elections,  as  they  would 
had  they  been  elected  at  such  election.  No  other  construction  can  be 
given  te  section  10  of  the  law  than  that  the  election  of  trustees  is  re- 
quired to  be  held  at  the  same  time  that  the  question  of  incorporation  is 
voted  upon,  and  that  such  election  falls  within  the  exception  made  in 
section  1,  providing  that  the  election  for  trustees  shall  be  held  on  the 
first  Saturday  in  May,  subject  to  the  exceptions  named  in  the  act.  It 
is  contended  that  it  is  obvious  that  the  exceptions  named  are  only  of -the 
cities  of  Fort  Worth  and  Dallas ;  but  by  reference  to  section  9  it  will  be 
seen  that  towns  and  cities  are  excepted  also  which  have  chosen  their 
trustees  by  appointment  of  the  city  council  or  board  of  aldermen  under 
the  provisions  of  article  4018  of  the  Revised  Stetutes.  The  Act  of  1900  ^ 
under  consideration  repealed  all  laws  in  confiict  therewith,  and  it  is 
clear  that  in  providing  for  the  incorporation  of  towns  as  independent 
school  districts  the  board  of  trustees  for  such  districts  is  required  to  be 
elected  at  the  same  time  that  the  election  on  the  question  of  incorpora- 
tion is  held.  That  the  town  of  Chaneyville  was  incorporated  is  not 
denied.  The  defendant  trustees  were  elected  at  the  same  time  and  their 
election  is  valid.    The  judgment  will  be  affirmed. 

A'ffiTmed. 
Writ  of  error  refused. 


Pyron  and  Davidson  v.  Graef.  405 


Pyron  and  Davidson  v.  Charles  Graef. 

Decided  February  7,  1903. 

Pleadmg— Exceptions  to  Citation— Waiver— JurisdictioiL 

Where  defendants  filed  exceptions  to  the  citation  and  an  answer  to  the 
merits  at  the  same  time,  it  was  error  to  sustain  a  motion  by  plaintiff  to  strike 
out  the  exceptions  on  the  ground  that  they  had  been  waived  by  the  filing  of  the 
answer,  since  the  statute  permits  the  pleading  of  as  many  several  matters  of 
defense  as  may  be  deemed  necessary,  provided  they  are  filed  "at  the  same  time 
and  in  due  order  of  pleading."    Rev.  Stats.,  art.  1262. 

Appeal  from  the  County  Court  of  Donley.  Tried  below  before  Hon. 
B.  H.  White. 

Ware  &  Smith,  for  appellants. 

A.  TF.  Cole,  for  appellee. 

STEPHENS,  Associate  Justice. — The  exceptions  to  the  citation 
for  not  showing  the  number  of  the  case  and  because  the  return  thereon 
failed  to  show  the  requisite  personal  service  on  the  defendants  were  well 
taken,  and  this  does  not  seem  to  have  been  controverted ;  but  they  were 
stricken  out  on  motion  because  appellants  had  filed  an  answer  to  the 
merits.  The  exceptions  and  pleas  to  the  merits  were  all  filed  at  the  same 
time,  having  been  written  upon  the  same  piece  of  paper,  and  in  due  order 
of  pleading,  the  exceptions  preceding  the  pleas  to  the  merits.  This  was 
in  accordance  with  our  statute  on  that  subject.  Rev.  Stats.,  art.  1363. 
The  defense  interposed  by  the  exceptions  went  to  the  jurisdiction  of  the 
court  over  the  persons  of  the  defendants,  and  was  in  the  nature  of  a  plea 
in  abatement,  which  has  long  been  recognized  as  matter  "pertinent  to 
the  cause,"  and  therefore  within  the  provisions  of  the  statute.  See 
Rule  7  for  the  district  and  county  courts,  and  Townes  on  Pleading, 
pages  353  to  363.  The  court  erred  in  treating  this  defense  as  waived, 
which  necessitates  a  reversal  of  the  judgment. 

The  tenth  paragraph  of  the  charge  is  subject  to  the  criticism  urged 
against  it  in  appellants'  brief  ^or  being  on  the  weight  of  the  evidence, 
but  we  need  not  determine  whether  this  would  require  a  reversal  of  the 
judgment. 

There  is  no  merit  in  any  other  assignment. 

Because  the  court  erred  in  striking  out  the  exceptions  to  the  citation 
the  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  a/nd  remanded. 
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G.  C.  Wright  v.  Farmers  National  Bank. 

Decided  February  7,  1903. 

1. — Consideration — ^Voluntary  Payment — ^Promise  to  Repay. 

Although  the  payment  of  a  judgment  for  another  may  be  voluntary,  and 
the  judgment  thereby  wholly  discharged,  yet  the  resultant  benefit  to  the  judg- 
ment debtor  will  constitute  a  sufficient  consideration  for  a  subsequent  promise 
by  him  to  repay  the  amount  so  applied  in  satisfaction  of  the  judgment. 

2. — Same — Conditional  Promise — ^Ability  to  Pay. 

Where  the  promise  constituting  defendant's  liability  was  a  promise  to  pay 
"as  soon  as  he  tould,"  a  recovery  could  not  be  had  thereon  without  proof  of 
ability  to  pay  after  the  promise  was  made. 

Appeal  from  the  County  Court  of  Clay.  Tried  below  before  Hon. 
H.  A.  AUen. 

L.  (7.  Barrett,  for  appellant. 

R.  E,  Taylor,  for  appellee. 

CONNER,  Chief  Justice. — ^Appellee,  who  was  the  plaintiff  below, 
instituted  this  suit  in  the  County  Court  of  Clay  County  to  receiver 
$320.41,  because  of  a  payment  of  that  sum  in  satisfaction  of  a  judgment 
and  execution  against  appellant,  and  which  it  was  alleged  appellant  sub- 
sequently promised  to  pay. 

The  petition,  charge  of  the  court  and  trial  all  evidently  were  predi- 
cated upon  the  theory  of  the  subsequent  promise.  Hence  the  exceptions 
to  the  petition  and  to  the  charge  of  the  court  and  to  the  refusal  of  special 
charges,  based  upon  appellant's  theory  that  the  payment  was  volimtary, 
seem  immaterial.  Voluntary  though  appellee's  payment  may  have 
been,  if,  as  alleged  and  proven,  the  judgment  was  thereby  wholly  dis- 
charged, appellant's  resultant  benefit  constituted  a  sufficient  considera- 
tion for  a  subsequent  promise  to  repay  appellee  the  amount  paid  in  sat- 
isfaction of  the  judgment.  1  Pars,  on  Cont.,  8  Ed.,  p.  473;  Tied,  on 
Com.  Paper,  sec.  162. 

One  defect  fatal  to  appellee's  recovery,  however,  appears,  as  assigned, 
in  both  allegation  and  proof.  It  is  allegeji :  "  *  *  *  that  after 
plaintiff  had  paid  said  amount  of  $320.41  for  defendant,  said  plaintiflE, 
through  its  president,  called  upon  said  defendant  to  pay  said  debt,  and 
that  defendant  thereupon  told  this  plaintiff  that  he  could  not  pay  said 
debt  at  that  time,  but  would  pay  the  same  as  soon  as  he  could;  that  said 
defendant  did  at  divers  times  and  places  agree  with  this  plaintilBE  by 
and  through  its  officers  and  attorneys  to  pay  said  amount ;  that  by  rea- 
son of  said  promises  and  agreement  to  pay  said  sum  of  $320.41,  this 
defendant'  became  liable  to  and  promised  to  pay  said  plaintiff  said 
amount,"  etc.  Construing  the  petition  most  strongly  against  the 
pleader,  this  can  amount  to  no  more  than  a  conditional  promise  of 
repayment  on  appellant's  pari;, — ^a  promise  to  pay  "as  soon  as  he  could." 
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No  subsequent  ability  of  appellant  to  pay  ig  alleged.  The  only  testi- 
mony on  the  subject  is  that  of  appellant  himself,  who  was  sworn  as  a 
witness  for  appellee.  Appellant  testified  •,«***  Yes,  it  is  a  fact 
that  you  (B.  E.  Taylor)  as  the  attorney  for  the  bank  called  upon  me 
some  time  after  the  12th  day  of  June,  1900,  and  asked  me  to  pay  the 
sum  of  $320.41,  and  I  promised  I  would  pay  it  as  soon  as  I  could,  but 
that  I  was  not  able  at  that  time.  I  made  you  this  promise  on  two  dif- 
ferent occasions  in  the  town  of  Henrietta,  Texas.'* 

Say  OUT  Supreme  Court  in  the  case  of  Lange  v.  Caruthers,  70  Texas, 
722.  "The  existence  of  the  indebtedness  as  alleged  upon  account  being 
shown,  the  words  *I  will,  if  I  am  ever  able,  pay  it,'  evidently  refer  to  it, 
and  constitute  a  conditional  promise  to  pay  it.  To  entitle  plaintiff  to 
recover,  he  was  bound  to  allege  and  prove  that  defendant  was,  or  had 
been,  able  to  pay  the  account  subsequent  to  the  promise  and  before  suit. 
2  Texas,  544;  8  Texas,  443;  11  Texas,  576;  29  Texas,  84;  30  Texas, 
100;  48  Texas,  420." 

The  doctrine  so  declared  has  since  received  no  modification  in  this 
State,  so  far  as  we  have  been  able  to  discover,  and  in  accord  therewith 
the  judgment  herein  must  be  reversed  and  the  cause  remanded  for  a 
new  trial.  The  effect  of  appellant's  discharge  in  bankruptcy  pleaded 
by  him  need  not  be  considered,  inasmuch  as  the  promise  to  pay  relied 
upon  by  appellee  appears  to  have  been  subsequent  to  such  discharge. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Gulf  &  Brazos  Valley  Railway  Company  v.  H.  M.  Berry  et  al. 

Decided  February  21,  1903. 

1.— Laborer's  Lien  on  Railroad-^Limitations. 

Although  the  statute  provides  that  the  laborer's  lien  it  gives  for  work 
done  in  the  construction  of  any  railroad  shall  cease  to  be  operative  in  twelve 
months  after  the  creation  of  the  lien,  if  no  steps  be  taken  to  sooner  enforce  it, 
yet  limitations  will  not  begin  to  run  until  the  suit  can  be  brought,  and  if  the 
wages  are  payable  in  the  future,  not  until  the  time  specified  has  come.  Bev. 
Stats.,  arts.  3312-33159  construed. 

2.— Same— Civil  Engineer  Not  a  Laborer. 

A  civil  engineer  is  not  entitled  to  a  lien  for  wages  earned  in  the  construc- 
tion of  a  railroad  under  the  statute  giving  a  lien  to  ''all  mechanics,  laborers  and 
operatives  who  may  have  performed  labor  or  worked  with  tools,  teams  or  other- 
wise in  the  construction"  of  the  road.    He  v.  Sats.,  art.  3212. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
J.  B.  Keth,  Esq.,  Special  Judge. 

Matlock  J  Miller  &  Dycm,  for  appellant. 

F,  C.  Highsmith  and  Stevenson  &  Bitchie,  for  appellees. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
in  favor  of  H.  M.  Berry,  the  original  plaintiff,  for  balance  due  him  for 
services  Tendei'ed  appellant  as  civil  engineer  in  the  construction  of  its 
^  railway  from  Peck  City  to  Mineral  Wells  and  thence  to  the  Jack  Counly 
line,  with  foreclosure  of  laborer's  lien  on  that  part  of  the  road  between 
Mineral  Wells  and  the  Jack  County  line;  and  also  from  a  judgment  in 
favor  of  J.  B.  Dillon,  intervener,  as  assignee  of  certain  promissory  notes 
executed  by  appellant  for  "work  and  labor  done  with  tools  and  teams" 
in  the  construction  of  said  railway,  with  like  foreclosure  of  laborer's  lien. 

Appellant  contracted  to  pay  these  debts  when  it  completed  its  road  to 
the  Jack  County  line,  but  about  August,  1901,  abandoned  the  undertak- 
ing, when  by  the  use  of  proper  diligence  it  might  have  completed  the 
work  withm  six  months  thereafter  and  before  the  institution  of  this 
suit,  February  28,  1902. 

That  a  suit  to  recover  for  wages  is  maintainable  under  such  circum- 
stances has  been  twice  decided  by  this  court  and  is  no  longer  controverted 
by  appellant.  Gulf  &  B.  V.  Eailway  Co.  v.  Barnett,  55  S.  W.  Eep.,  896; 
Gulf  &  B.  V.  Railway  Co.  v.  Winder,  26  Texas  Civ.  App.,  263,  63  S.  W. 
Rep.,  1043. 

The  contention,  however,  now  is,  not  that  the  suit  was  prematurely 
brought,  as  urged  in  the  cases  cited,  but  that  it  was  not  brought  in  time 
to  preserve  the  lien  given  in  article  3312  of  the  Revised  Statutes,  which, 
as  provided  in  article  3315,  "shall  cease  to  be  operative  in  twelve  months 
after  the  creation  of  the  lien,  if  no  steps  be  sooner  taken  to  enforce  it.*' 
Article  3312  declares:  "All  mechanics,  laborers  and  operatives  who 
may  have  performed  labor,  or  worked  with  tools,  teams  or  otherwise,  in 
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the  construction,  operation  or  repair  of  any  railroad,  *  *  *  to 
whom  wages  are  due  or  owing  for  such  work,  ♦  ♦  ♦  ghall  hereafter 
have  a  lien  prior  to  all  others  upon  such  railroad  and  its  equipments  for 
the  amount  due  him  (them)  for  personal  services,  or  for  the  use  of  tools 
or  teams.*'  Article  3313  provides  for  the  foreclosure  of  this  lien  by 
suit,  and  article  3314  prescribes  the  venue  of  such  suits.  Then  follow^ 
the  concluding  article,  3315,  already  quoted,  prescribing  twelve  months 
as  the  period  of  limitation  for  such  suits.  Read  all  together  these  sev- 
eral articles  leave  little  room  for  doubt  as  to  the  intention  of  the  Legis- 
lature expressed  in  the  last  one. 

The  only  method  provided  for  the  enforcement  of  the  lien  is  by  suit, 
which  is  only  maintainable  after  the  labor  is  performed  and  after  the 
'Vages  are  due"  (article  3313) ;  and  it  would  be  unreasonable  to  suppose 
that  the  Legislature  intended  that  limitation  should  begin  to  run  before 
the  suit  could  be  brought.  Any  other  interpretation  might  materially 
interfere  with  the  right  of  a  laborer  to  make  contracts  for  the  payment 
of  his  wages  in  future,  and  would  fall  far  short  of  that  liberal  construc- 
tion so  uniformly  extended  to  this  class  of  statutes.  Cash  v.  Bank,  26 
Texas  Civ.  App.,  109,  61  S.  W.  Rep.,  723. 

It  is  next  insisted  that  a  civil  engineer  is  not  entitled  to  a  lien  under 
this  stetute  for  wages  earned  by  him  as  such  in  the  construction  of  a 
railroad,  and  this  position  we  think  is  well  taken.  That  appellee  Berry, 
who  was  appellant's  chief  engineer,  claimed  a  lien  for  work  done  in  the 
capacity  of  civil  engineer,  and  that  only,  does  not  admit  of  controversy, 
for  he  himself  testified  that  he  *^did  work  and  performed  all  the  services 
required  of  him  as  such  chief  engineer  for  said  railway  company  and  did 
survey,  furnish  levels  and  grades  for  the  entire  line  of  railway  at  the 
instance  and  request  of  defendant  railway  company." 

It  will  be  observed  that  our  statute  does  not  give  a  lien  to  every  person 
who  may  have  performed  labor  in  the  construction  of  a  railroad,  but  only 
to  "mechanics,  laborers  and  operatives"  who  may  have  performed  such 
labor.  The  question  then  is,  does  a  civil  engineer  belong  to  any  of  these 
three  classes?  Clearly  he  is  not  a  "mechanic"  or  "operative."  It  only 
remains  to  determine  whether  he  is  a  ^laborer"  in  the  common  acceptfiu- 
tion  of  that  term.  We  can  not  better  express  our  view  of  this  question 
than  to  quote  from  the  opinion  of  the  Supreme  Court  of  Pennsylvania 
in  the  case  of  Railway  Co.  v.  Leuffer,  88  Pa.,  168,  24  Am.  Rep.,  189,  in  - 
which  a  civil  engineer  claimed  a  lien  under  a  statute  in  this  respect  en- 
tirely similar  to  our  own,  which  was  thus  construed:  "Whether  the 
plaintiff  can  maintain  his  claim  against  the  defendant  depends  upon 
whether  he  can  bring  himself  within  the  class  designated  in  the  statute 
as  laborers  and  workmen.'  We  are  then  to  inquire  what  the  Legislature 
intended  by  the  use  of  these  words.  In  seeking  for  this  legislative  intent 
we  must  give  to  the  stetute  its  common  and  ordinary  signification.  But 
ordinarily  these  words  can  not  be  understood  as  embracing  persons  en- 
gaged in  learned  professions,  but  rather  such  as  gain  their  livelihood  by 
manual  toil.    When  we  speak  of  the  laboring  or  working  classes,  we 
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certainly  do  not  intend  to  inclade  therein  persons  like  civil  engineers^ 
the  value  of  whose  services  rests  rather  in  liieir  scientific  than  in  their 
physical  ability.  ♦  *  *  It  is  true,  in  one  sense  the  engineer  is  a 
laborer ;  but  so  is  the  lawyer  and  the  doctor,  the  banker  and  corporation 
officer,  yet  no  statistician  has  ever  been  known  to  include  these  among 
the  laboring  classes." 

Counsel  for  appellee  Berry  cites  and  relies  upon  the  case  of  Van  Frank 
V.  Railway  Co.,  67  S.  W.  Rep.,  688,  decided  by  the  Court  of  Appeals  of 
St.  Louis,  Mo.,  but  that  case  arose  under  a  wholly  different  statute,  and 
was  for  this  reason  there  distinguished  from  the  Pennsylvania  case  above 
cited,  and  also  from  the  case  of  Todd  v.  Railway  Co.,  18  Law.  Rep.  Ann., 
305,  52  Fed.  Rep.,  240,  in  line  with  it.  The  statute  construed  in  the 
Van  Frank  case  did  not  limit  its  provisions  to  any  particular  class  or 
classes  of  persons,  but  gave  the  lien  to  all  persons  doing  work  or  fur- 
nishing material  in  the  construction  of  a  railroad.  As  an  additional 
authority  for  the  view  above  expressed,  see  State  v.  Rusk,  55  Wis.,  465, 
in  which  ^^aborers"  was  held  not  to  include  engineer  corps. 

It  results  that  the  judgment  of  the  District  Court  should  be  affirmed, 
except  as  to  the  foreclosure  of  lien  in  favor  of  appellee  Berry,  but  in  that 
respect  that  it  should  be  reversed  and  here  rendered  for  appellant,  with 
one  half  the  costs  of  appeal  taxed  against  appellee  Berry. 

Affirmed  in  pari;  reversed  and  rendered  in  part. 

Writ  of  error  refused. 
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R.  E.  Bell  Hakdware  Company  v.  0.  R.  Riddle. 

Decided  February  7,  1903. 

1.— Homestead— Abandonment. 

Where  the  owner  of  a  business  homestead  conveyed  it  to  another  and  also 
his  stock  of  goods  to  a  third  party  and  entirely  ceased  to  do  business,  there 
was  an  abandonment  of  the  homestead  right  in  the  property. 

8.— Registration  of  Deed— Notice— Attachment  Lien.  * 

Where  a  purchaser  of  land  failed  to  record  his  deed  for  three  days,  and 
until  after  a  writ  of  attachment  in  a  creditor's  suit  against  his  grantor  had 
been  levied  on  the  property,  the  lien  thereby  acquired  was  iie  superior  right. 
Rev.  Stats.,  art.  4640. 

Appeal  from  the  District  Court  of  Eastland:  Tried  below  before 
Hon.  N.  R.  Lindsey. 

F.  0.  McKinsey  and  Jasper  N,  Haney,  for  appellant. 

Scott  &  Brelsford,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  instituted  January 
19,  1900,  by  appellant,  a  private  corporation,  to  recover  of  appellee  a 
house  and  lot  in  the  town  of  Ranger,  Eastland  County,  Texas,  and  rents. 
The  case  was  submitted  to  the  court  without  a  jury,  and  was  decided 
against  appellant,  upon  an  agreed  statement  of  facts,  from  which  it 
appears  that  ofily  a  moiety  of  the  property  was  in  controversy.  As  to  it 
A.  S.  Riddle  was  the  common  source  of  title,  he  having  conveyed  it  to 
appellee  January  14,  1898,  and  appellant  having  purchased  it  at  fore- 
closure sale  under  its  own  attachment  levy  made  three  days  after  the 
conveyance  to  appellee,  but  a  few  hours  before  he  had  filed  his  deed  for 
record. 

The  agreed  statement  fails  to  show  that  appellant  had  any  notice  of 
the  unrecorded  deed  prior  to  the  levy.  The  property,  however,  was  the 
business  homestead  of  A.  S.  Riddle  on  and  before  January  14,  1898,  but 
on  that  day  he  not  only  sold,  in  connection  with  the  owner  of  the  other 
half  interest,,  the  house  and  lot  so  used  as  his  place  of  business  to  appel- 
lee, but  also  sold  his  stock  in  trade  to  C.  R.  Brock,  and  then  and  there 
entirely  ceased  to  do  business.  No  possession  was  taken  by  appellee 
under  his  deed  prior  to  the  levy.  Our  conclusion,  therefore,  is,  that  the 
property  ceased  to  be  the  business  homestead  of  A.  S.  Riddle  January 
14,  1898,  and  that  the  attachment  levy  made  three  days  later  at  the  in- 
stance of  appellant,  one  of  his  creditors,  created  a  lien,  which  was 
superior  to  the  unrecorded  deed  to  appellee.  As  to  appellant,  an  attach- 
ing creditor  of  A.  S.  Riddle,  this  deed  was  void  for  want  of  registration, 
and  therefore  did  not  in  the  least  interfere  with  appellant^s  levy.  It 
was  only  important  as  evidence  of  the  abandonment  of  the  homestead. 
As  appellee  had  ample  time  to  either  file  his  deed  for  record  or  take  pos- 
session of  the  property  before  the  levy,  he  has  no  one  to  blame  but  him- 
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self  for  the  consequences  of  this  decision.     Rev.  Stats.,  art.  4640 ;  Willis 
V.  Pounds,  25  S.  W.  Rep.,  715;  Bamett  v.  Squyres,  54  S.  W.  Rep.,  241. 

The  judgment  is  therefore  reversed  and  here  rendered  for  appellant 
for  one  half  the  propert}',  with  rents  at  $82.50  per  month  since  the  insti- 
tution of  the  suit,  and  costs  of  Jboth  courts,  and  for  possession  in  common 
with  appellcQ,  the  owner  of  the  other  half  interest. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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PiBST  National  Bank  of  Chockett  v.  W.  A.  Adaks  et  al. 

Decided  February  7,  1903. 

Jiidg;meiit  Lien— Failure  to  Issue  Ezecutioiir— Dilij^esce. 

A  money  judgment  was  rendered  in  H.  County  in  favor  of  a  bank  against 
E.  and  H.  upon  a  note,  and  in  favor  of  certain  other  defendants  upon  their 
pleas  to  the  jurisdiction,  and  ten  days  afterwards  an  abstract  of  the  judg- 
ment was  duly  filed  in  T.  County  so  as  to  fix  a  lien.  Thereafter  the  plaintifif 
bank  appealed  from  the  judgment,  the  only  error  it  assigned  being  as  to  the 
action  of  the  court  in  sustaining  the  pleas  to  the  jurisdiction.  The  judgment 
was  affirmed,  the  court  holding  incidentally  that  there  was  no  appeal  from  the 
judgment  against  E.  and  H.,  and  execution  was  issued  to  H.  County  within  a 
year  from  the  affirmance  and  receipt  of  the  mandate,  but  more  than  three 
years  after  the  date  of  the  original  judgment.  Alias  execution  to  T.  County 
did  not  issue  until  more  than  a  year  alter  the  date  of  such  first  execution. 
Held,  that  the  lien  created  on  land  in  T.  County  by  the  record  of  the  judg- 
ment there  was  lost  by  reason  of  failure  to  use  diligence,  as  required  by  the 
statute,  in  having  executions  issued  on  the  judgment.  Rev.  Stats.,  arts,  3289,. 
3290. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

Humphreys  &  Harris  and  Nunn  &  Nunn,  for  appellant 

Sidney  L.  Samuels  and  F.  E.  Dycui,  for  appellees. 

SPEER,  Associate  Justice. — Appellees  W.  A.  Adams  and  A.  C 
Walker  instituted  this  suit  in  the  District  Court  of  Tarrant  County 
against  the  appellant,  First  National  Bank  of  Crockett,  Texas,  in  the 
dual  form  of  trespass  to  try  title  and  to  remove  cloud  from  title,  involv- 
ing valuable  residence  property  in  the  city  of  Fort  Worth,  being  lots 
Nos.  1,  2  and  3  in  block  No.  1  of  Daggett's  second  addition  to  said  city. 
The  parties. claim  through  M.  Harrold  as  common  source,  the  appellees 
by  deed  of  purchase,  and  the  appellant  through  sheriff's  deed  at  execu- 
tion sale  under  a  judgment  lien.  The  facts  established  by  the  record 
which  are  material  to  our  conclusions  are  as  follows : 

Appellees  on  May  8,  1901,  purchased  the  lots  in  controversy  from  the 
owner,  M.  Harrold,  paying  therefor  the  sum  of  $8000,  and  received  a 
deed  duly  conveying  the  same,  executed  by  the  said  Harrold  and  his  wife, 
which  deed  was  properly  recorded  in  the  deed  records  of  Tarrant  County, 
Texas,  on  May  14,  1901. 

Appellant  recovered  on  October  16,  1896,  in  the  District  Court  of 
Houston  County,  Texas,  judgment  against  E.  H.  East  and  M.  Harrold, 
for  the  sum  of  $7678.12,  with  10  per  cent  interest,  and  at  the  same  time 
judgment  was  rendered  against  appellant  bank  in  favor  of  E.  B.  Har- 
rold, W.  Scott,  S.  B.  Burnett  and  M.  Harrold  as  assignee,  on  their  pleas 
to  the  jurisdiction  of  the  court.  The  bank  had  sued  E.  H.  East  and  M. 
Harrold  on  notes  signed  by  them  payable  in  the  town  of  Crockett,  and 
sought  to  hold  the  other  defendants  upon  an  allegation  that  M.  Harrold 
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had  received  the  estate  of  E.  H.  East  under  a  deed  of  assignment,  and 
that  W.  Scott  and  S.  B.  Burnett  were  sureties  on  said  assignee's  bond; 
that  the  bank  was  a  nonaccepting  creditor  of  said  East,  and  that  there 
were  ample  assets  in  the  hands  of  the  assignee  to  pay  all  of  the  debts  of 
said  estate,  but  that  the  same  had  been  wasted,  squandered  and  converted 
by  said  M.  Harrold,  E.  H.  East  and  E.  B.  Harrold.  An  abstract  of  the 
judgment  was  duly  recorded  and  indexed  in  Tarrant  County,  October 
26,  1896.  The  bank  appealed  from  the  judgment  of  the  District  Court, 
and  on  December  2, 1896,  filed  in  said  cause  its  appeal  bond,  conditioned 
as  required  by  law,  payable  to  all  of  the  defendants. 

The  only  assignment  of  error  was  as  to  the  action  of  the  court  in-  sus- 
taining the  pleas  to  the  jurisdiction  interposed  by  certain  of  the  defend- 
ants mentioned  above.  On  November  11,  1897,  the  Court  of  Civil 
Appeals  affirmed  the  judgment,  and  held,  incidentally,  that  there  had 
been  no  appeal  from  the  judgment  against  East  and  M,  Harrold  on  the 
notes,  but  only  from  the  judgment  in  favor  of  the  defendants  on  their 
plea  to  the  jurisdiction  of  the  court  over  their  persons.  First  National 
Bank  v.  East,  17  Texas  Civ.  App.,  176,  43  S.  W.  Eep.,  559.  The  bank 
filed  its  motion  for  rehearing  November  25,  1897,  and  on  December  23, 
1897,  this  was  overruled.  On  January  5,  1898,  the  bank  filed  in  the 
Court  of  Civil  Appeals  its  petition  for  a  writ  of  error  to  the  Supreme 
Court,  and  the  same  was  filed  in  the  latter  court  January  11th,  and  on 
the  13th  day  of  the  same  month  the  Supreme  Court  made  an  order  refus- 
ing the  writ.  This  judgment  was  certified  by  the  clerk  of  the  Supreme 
Court  on  January  29,  1898,  which  certificate  was  filed  in  the  Court  of 
Civil  Appeals  at  Galveston,  January  30,  1898.  The  mandate  of  the 
Court  of  Civil  Appeals  was  issued  February  18,  1898,  and  filed  in  the 
distict  clerk's  office,  Houston  County,  on  February  19,  1898.  Execution 
was  issued  out  of  the  District  Court  of  Houston  County  on  said  judg- 
ment, January  25,  1899,  placed  in  the  hands  of  the  sheriff  of  said  county, 
who'on  the  next  day,  January  26,  returned  the  same  indorsed,  "No  prop- 
erty found  subject  to  this  execution."  An  alias  execution  was  issued 
November  9,  1901,  addressed  to  the  sheriff  of  Tarrant  County,  Texas, 
reaching  his  hands  November  11th,  and  on  the  same  day  was  by  that 
officer  levied  upon  the  lots  in  controversy  in  this  suit,  as  the  property 
of  M.  Harrold.  On  the  first  Tuesday  in  December,  1901,  after  due  adver- 
tisement, the  property  was  sold,  and  bid  in  by  appellant  for  the  sum  of 
$3000,  crediting  the  amount  on  the  execution  after  paying  all  costs,  and 
the  sheriff  executed  and  delivered  to  appellant  his  deed  to  the  property 
so  sold. 

The  court,  as  we  think,  correctly  instructed  the  jury  to  return  a  verdict 
for  the  appellees.  Article  3289  of  the  Revised  Statutes  reads :  "When 
any  judgment  has  been  recorded  and  indexed,  as  provided  in  the  preced- 
ing articles,  it  shall,  from  the  date  of  such  record  and  index,  operate  as 
a  lien  upon  all  of  the  real  estate  of  the  defendant  situated  in  the  county 
where  such  record  and  index  are  made,  and  upon  all  real  estate  which 
the  defendant  may  thereafter  acquire  situated  in  said  county."    The  sue- 
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ceeding  article,  3290,  reads:  "When  a  lien  has  been  acquired,  as  pro- 
vided in  this  chapter,  it  shall  continue  for  ten  years  from  the  date  of 
such  record  and  index,  unless  the  plaintiflE  shall  fail  to  have  execution 
issued  upon  his  judgment  within  twelve  months  after  the  rendition 
thereof,  in  which  case,  said  lien  shall  cease  to  exist." 

We  are  all  agreed,  though  not  precisely  upon  the  same  grounds,  that 
appellant's  lien  upon  the  lots  in  controversy  had  ceased  to  exist  prior  to 
its  levy,  and  to  appellees*  purchase,  for  the  reason  that  it  had  not  exer- 
cised the  required  diligence  in  having  an  execution  issued  upon  its  judg- 
ment against  M.  Harrold.  Qruner  v.  Westin,  6Q  Texas,  200  18  S.  W. 
Rep.,  612 ;  Semple  v.  Eubanks,  13  Texas  Civ.  App.,  418,  35  S.  W.  Kcp., 
509.  It  of  course  follows  that  we  aflBrm  the  judgment  of  the  District 
Court. 

Affirmed. 

Writ  of  error  refused. 
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D.  W.  Deleshaw  v.  W.  T.  Edelen  et  al. 

Decided  February  7,  1903. 

1. — Judgment — ^Joint  Defendants — ^Payment — Contribution. 

Where  a  judgment  against  three  joint  makers  of  a  note  is  paid  off  in  full 
by  one  of  them,  who  takes  an  assignment  thereof  to  himself,  the  judgment 
is  thereby  extinguished,  whatever  may  have  been  the  intention  of  the  parties 
as  to  keeping  it  alive  by  such  assignment,  and  it  will  not  support  an  execution 
issued  in  favor  of  such  purchaser  to  enforce  contribution  against  his  co- 
obligors. 

8. — ^Execution  Sale — ^Enjoining — ^Damages — ^Profits — ^Pleading. 

In  an  action  to  enjoin  an  execution  sale  and  for  damages,  an  allegation 
that  the  levy  on  plaintiff's  saloon  had  injured  his  trade  and  business  was  suffi- 
cient to  warrant  a  charge  submitting  the  profits  lost  as  the  measure  of  dam- 
ages, in  the  absence  of  any  special  exception  to  the  pleading. 

8. — Same— Attorney  Fees— Vindictive  Damages. 

Where  in  such  action  vindictive  damages  were  claimed  for  the  wrongful 
levy,  and  the  proof  showed  that  plaintiff  had  been  compelled  to  employ  two 
firms  of  attorneys  and  to  make  four  trips  from  Sherman  to  Gainesville,  and 
the  item  allowed  by  the  jury  for  such  fees  was  admitted  before  them  to  be 
reasonable  in  amount,  this  warranted  the  allowance  as  against  the  objection 
that  the  proof  did  not  show  that  plaintiff  had  paid  or  would  be  compelled  to 
pay  such  amount  to  his  attorneys. 

4. — Same — ^Pleadings  and  Verdict  Warranting  Judgment. 

Where  in  such  action  plaintiff's  petition,  in  which  he  claimed  certain  dam- 
ages, alleged  that  the  judgment  on  which  the  execution  issued  had  been  paid 
off  and  satisfied  in  full,  with  prayer  that  the  injunction  be  made  perpetual  and 
for  general  relief,  and  the  verdict  merely  found  for  the  damages  claimed,  such 
verdict,  under  a  charge  instructing  that  the  undisputed  facts  showed  that  the 
judgment  had  been  paid  off  and  extinguished,  imported  a  finding  to  that  effect, 
and  warranted  a  decree  perpetually  enjoining  it. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Potter  &  Potter,  for  appellants. 

Stuart  &  Bell,  for  appellee. 

STEPHENS,  Associate  Justice.— The  City  Bank  of  Whitesboro, 
Texas,  recovered  a  judgment  in  justice  court  for  $131  against  6.  W.  Del- 
eshaw, E.  T.  Edelen  and  H.  E.  Maxwell  on  a  promissory  note  executed 
by  them  jointly,  which  was  a  substitute  for  a  note  previously  executed 
by  them  as  sureties  for  a  son  of  G.  W.  Deleshaw.  This  judgment  the 
bank  transferred  to  G.  W.  Deleshaw  upon  his  executing  to  it  his  individ- 
ual note  for  the  amount  of  the  judgment,  which  was  accepted  as  pay- 
ment in  full  by  the  bank.  Thereupon  Deleshaw  took  out  execution  on  the 
judgment  and  had  it  levied  on  the  property  of  W.  T.  Edelen,  who 
brought  this  suit  to  enjoin  the  sale  and  to  recover  damages,  both  actual 
and  vindictive,  the  levy  resulting  in  closing  the  saloon  of  Edelen  at  Dex- 
ter, Texas,  for  a  few  hours.  From  a  verdict  and  judgment  in  his  favor 
this  appeal  is  prosecuted. 
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The  contention  of  Edelen  was  that  Deleshaw  was  primarily  liable  to 
the  bank  for  the  payment  of  the  note  merged  in  the  judgment,  and  that 
both  he  and  Maxwell  had  signed  it  as  sureties  merely,  and  that  Deleshaw 
had  paid  off  and  extinguished  the  judgment. 

On  the  other  hand  Deleshaw  contended  that  all  were  jointly  and 
equally  liable,  and  that  in  giving  his  note  to  the  bank  for  a  transfer  of 
the  judgment  to  him  he  intended  to  keep  it  alive  and  use  it  to  compel 
contribution  from  Edelen  and  Maxwell,  the  bank  accepting  his  note  in 
lieu  of  the  judgment  with  that  understanding. 

On  the  issue  of  suretyship  the  evidence  was  conflicting.  Upon  the 
other  issue,  while  appellant  admitted  that  the  bank  had  accepted  his  indi- 
vidual note  in  full  satisfaction  of  the  judgment,  as  was  shown  by  the 
written  transfer  offered  by  him  as  well  as  by  entry  on  justice^s  docket, 
he  offered  to  prove  the  circumstances  attending  the  transaction  for  the 
purpose  of  showing  that  it  was  the  understanding  and  intention  of  both 
himself  and  the  bank  that  the  judgment  should  be  kept  alive  for  his  ben- 
efit against  his  co-obligors.  The  court  excluded  this  evidence,  and  in- 
structed the  jury  that  the  issuance  as  well  as  the  levy  of  the  execution 
"was  wrongful  and  illegal,"  and  to  those  ruling  error  is  assigned. 

The  question  thus  raised  is  one  upon  which  the  authorities  are  at  vari- 
ance, the  courts  of  New  York  and  some  other  States  holding  that^^  "where 
one  of  several  defendants  against  whom  there  is  a  joint  judgment  pays  the 
other  party  the  entire  sum  due,  the  judgment  becomes  thereby  extin- 
guished, whatever  may  be  the  intention  of  the  parties  to  the  transaction ;" 
while  many  other  courts  of  equal  authority,  taking  a  broader  view,  give 
controlling  effect  to  the  intention  of  the  parties.  2  Freem.  on  Judgm., 
sec.  472;  Merchants  Bank  v.  Opera  House  Co.  (Mon.),  45  Law.  Rep. 
Ann.,  285.  The  reasoning  of  the  court  in  the  case  just  cited,  in  which 
the  two  lines  of  decision  are  reviewed  and  the  New  York  rule  is  rejected, 
meets  with  our  approval,  and  accords  with  the  views  heretofore  expressed 
by  this  court.  Huggins  v.  White,  7  Texas  Civ.  App.,  563,  27  S.  W. 
Rep.,  1066 ;  Beville  v.  Boyd,  16  Texas  Civ.  App.,  491,  41  S.  W.  Rep., 
670,42  S.  W.  Rep.,  318. 

Our  Legislature  has  also  manifested  disapproval  of  the  New  York  rule 
in  giving  a  surety  who  has  paid  the  judgment  an  execution  against  his 
cosurety,  thus  keeping  the  judgment  alive  in  such  case  even  when  it  is 
paid  without  any  assignment  of  it,  or  any  agreement  or  imderstanding 
that  it  shall  be  kept  alive.    Rev.  Stats.,  art.  3816. 

In  cases  where  the  judgment  may  be  kept  alive  by  contract  there  would 
seem  to  be  no  necessity  for  legislative  action,  and  none  seems  to  have 
been  taken.  The  general  policy  of  our  law  to  avoid  a  multiplicity  of  suits 
would  seem  to  warrant,  if  not  encourage,  the  making  of  a  contract  on  the 
part  of  one  paying  off  the  judgment  for  a  transfer  of  it  to  himself  so  as 
to  keep  it  alive  for  convenience  in  compelling  contribution  from  his 
eodefendant  in  the  judgment,  thus  avoiding  unnecessary  litigation.  But 
our  Supreme  Court,  in  the  case  of  Daugherty  v.  Bank,  81  Texas,  302, 
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while  not  necessary  to  the  decision  of  that  case,  as  stated  in  the  opinion 
of  Justice  Henry,  seem  nevertheless  to  have  adopted  the  New  York  rule. 
This  decision  the  trial  court  doubtless  followed,  and  we  feel  constrained 
to  approve  his  action,  rather  than  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial  in  accordance  with  views  of  our  own  at  variance 
with  those  expressed  by  the  court  of  final  jurisdiction.  Seemingly  in 
line,  by  way  of  analogy,  with  Daugherty  v.  Bank,  is  the  more  recent 
case  of  Faires  v.  Cockerell,  88  Texas,  428,  which  adds  to  the  constraint. 
(Contra,  Beville  v.  Boyd,  supra.) 

The  proposition  under  the  seventh  assignment,  complaining  of  the 
charge  of  the  court  for  submitting  the  loss  of  sales,  or  rather  the  profit 
so  lost,  as  the  measure  of  damages,  challenges  the  sufficiency  of  the  peti- 
tion to  warrant  this  charge.  The  allegations  of  the"  petition  were  quite 
general,  to  the  effect  that  the  levy  upon  the  saloon  of  plaintiff  below  had 
injured  his  business  and  trade,  but  in  the  absence  of  special  exceptions 
they  were  sufficient  to  warrant  the  action  complained  of. 

Under  the  thirteenth  assignment  it  is  contended  that  the  jury  should 
not  have  allowed  the  item  of  $50  to  cover  attorney's  fees  as  part  of  the 
vindictive  damages,  because  the  proof  failed  to  show  that  plaintiff  had 
paid  or  would  be  compelled  to  pay  this  amount  to  his  attorneys.  It  did 
show,  however,  that  he  had  been  compelled  to  employ  attorneys,  and  that 
he  had  employed  two  firms  of  lawyers,  and  made  four  trips  to  Sherman 
and  Gainesville  looking  after  the  case,  and  the  item  allowed  by  the  jury 
was  admitted  before  them  to  be  a  reasonable  attorney's  fee.  So  we  think 
there  can  not  be  much  in  this  contention,  especially  in  view  of  the  wide 
discretion  given  a  jury  in  fixing  the  amount  of  vindictive  damages. 
Whether  or  not  the  facts  warranted  any  recovery  of  vindictive  damages 
is  not  presented  by  the  brief. 

The  next  and  last  complaint  is  of  the  judgment  upon  the  ground  that 
it  went  farther,  in  enjoining  the  execution  of  the  justice  court  judgment, 
than  was  warranted  by  the  pleadings  and  verdict.  The  petition  charged 
that  the  justice  court  judgment  had  been  "paid  off  and  satisfied  in  full/* 
and  prayed  that  the  injunction  be  made  perpetual  and  for  general  relief, 
which  we  think  was  sufficient.  The  verdict  was  as  follows :  "We  the  jury 
find  for  the  plaintiff  as  follows :  Actual  damages  against  both  defend- 
ants $15;  vindictive  damages  against  defendant  Deleshaw  as  follow^: 
attorney's  fees  $50,  expenses  $20."  This  verdict  should,  we  think,  be 
treated,  under  the  ruling  and  instructions  of  the  court,  as  importing  a 
finding  that  the  judgment  had  been  paid  off  and  extinguished,  else  the 
jury  could  not  have  found  any  general  verdict  for  plaintiff  below,  espe- 
cially upon  the  issue  of  vindictive  damages.  Pearce  v.  Bell,  21  Texas, 
688 ;  Jones  v.  Ford,  60  Texas,  127 ;  Day  v.  Cross,  59  Texas,  595 ;  Railway 
V.  Henderson,  86  Texas,  307.  Upon  the  undisputed  and  admitted  facts 
the  court  found,  and  in  effect  charged  the  jury,  that  the  judgment 
enjoined  had  been  paid  off  and  extinguished.  This  charge  took  from  the 
jury  the  exercise  of  any  discretion  upon  that  subject,  and,  as  was  said 
in  the  case  last  cited,  was  hut  "the  declaration  of  the  law  by  the  court 
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before  the  verdict,  instead  of  upon  the  verdict/*  The  verdict  was  re- 
turned in  obedience  to  this  instruction,  and  not  in  disregard  of  it,  as  was 
held  in  Ablowitz  v.  Bank,  95  Texas,  429,  4  Texas  Ot.  Rep.,  394.  If, 
however,  the  verdict  be  treated  as  a  special  one,  and  as  limited  to  the  fact 
and  amount  of  damages,  it  would  nevertheless  be  sufficient,  since  the 
statute  on  that  subject  supplies  the  deficiency  complained  of. 
The  judgment  is  therefore  affirmed. 

Ajfirmed. 

ON    MOTION    FOR    REHEARING. 

The  proposition  urged  in  this  motion  as  one  ignored  in  the  original 
opinion,  that  Deleshaw  was  entitled  to  execution  against  Edelen  under 
article  3816  of  the  Revised  Statutes,  giving  execution  to  the  surety  who 
pays  the  judgment  against  his  cosurety,  was  fully  covered  by  the  opin- 
ion of  Justice  Henry  in  the  case  of  Daugherty  v.  Bank,  81  Texas,  301, 
cited  by  us  as  authority  for  the  disposition  made  of  this  appeal.  The  cases 
are  parallel  in  this  respect  also,  the  original  principal  not  having  been  a 
party  to  the  judgment,  and  no  adjudication  of  suretyship  having  been 
made  in  either  case.  The  language  of  Justice  Henry  on  this  point  was 
as  follows :  "We  do  not  see  how  the  issue  of  suretyship  could  have  been 
properly  made  in  a  cause  in  which  the  principal  was  not  sued.  As  it  was 
not  made  and  settled  in  the  judgment,  it  could  not  be  subsequently  made 
so  as  to  affect  the  right  to  issue  execution  on  the  judgment." 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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J.  F.  Jones  v.  National  Cotton  Oil  Company. 

Decided  February  9,  1903. 

1.— Contract— Law  of  Another  State — Statute  of  Frauds. 

A  contract  made  and  to  be  performed  in  Arkansas,  but  obnoxious  to  the 
statute  of  frauds  of  that  State,  will  not  be  enforced  by  the  courts  of  Texas, 
although  if  made  or  performable  here  it  would  be  a  valid  contract. 

2. — Same — Part  Performance. 

Where  the  contract  was  for  the  purchase  of  certain  feed  for  cattle,  the 
fact  that  the  buyer  incurred  expense  in  gathering  cattle,  building  pens,  etc., 
depending  on  plaintiff's  compliance  with  the  contract,  was  not  such  part  per- 
formance as  would  take  the  contract  out  of  the  statute  of  frauds. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
J.  M.  Talbot. 

P.  A.  Turner,  for  appellant 

Glass,  Estes  &  King  and  Scott  &  Head,  for  appellee. 

RAINEY,  Chief  Justice. — Appellant  sued  to  recover  of  appellee 
damages  for  the  alleged  breach  of  an  oral  contract  by  the  terms  of  which 
appellee  was  to  deliver  to  appellant  cotton  seed  hulls  and  meal  at  a  spec- 
ified price.  The  defendant  plead  the  law  of  Arkansas,  under  the  pro- 
visions of  which  no  recovery  could  be  had  in  that  State.  A  trial  was  had 
before  the  court  without  a  jury  and  judgment  rendered  for  defendant. 

Conclusions  of  Fact, — The  conclusions  of  fact  of  the  trial  court  are 
supported  by  the  evidence  and  same  are  adopted  by  this  court.  They  are 
as  follows: 

"1.  I  find  that  the  plaintiif  and  the  defendant  about  the  Ist  day  of 
September,  1901,  entered  into  a  contract  whereby  the  defendant  agreed 
to  furnish  and  deliver  to  plaintiff  the  cotton  seed  meal  and  hulls  described 
in  plaintiff's  petition.  That  defendant  afterwards  refused  to  deliver  said 
meal  and  hulls  to  plaintiff.  That  the  plaintiff  agreed  to  pay,  and  the 
defendant  agreed  to  accept  $3  per  ton  for  the  hulls  and  $18  per  ton  for 
meal. 

"2.  That  plaintiff  failed  to  get  said  hulls  and  meal  from  defendant, 
and  that  the  difference  in  price  to  be  paid,  and  the  price  he  had  to  pay 
for  such  hulls  and  meal  in  order  to  feed  his  stock  which  he  had  gathered, 
amounts  to  $1229.70,  and  that  plaintiff,  by  reason  of  the  refusal  of  de- 
fendant to  deliver  said  meal  and  hulls,  has  been  damaged  in  said  sum. 

"3.  I  find  that  the  defendant  held  out  M.  F.  Bonham  as  its  author- 
ized agent,  and  I  find  that  he  was  authorized  by  defendant  to  make 
said  contract. 

"4.  I  find  that  said  contract  was  made  and  was  to  be  entirely  per- 
formed in  the  State  of  Arkansas. 

"5.     I  find  that  the  law  of  Arkansas  relating  to  the  making,  construe- 
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tion  and  enforcement  of  said  above  contract  is  section  3740  of  the  stat- 
utes and  laws  of  Arkansas,  and  is  as  follows:  ^No  contract  for  the 
sale  of  goods,  wares  and  merchandise,  for  the  price  of  $30  or  upwards, 
shall  be  binding  upon  the  parties,  unless,  first,  there  be  some  note  or 
memorandum  signed  by  the  party  to  be  charged ;  second,  the  purchaser 
shall  accept  a  part  of  the  goods  so  sold,  and  actually  receive  the  same; 
or  third,  shall  give  something  in  earnest  to  bind  the  bargain  or  in  part 
payment  thereof/  And  said  law  is  in  force  now,  and  was  in  force  when 
said  contract  was  made. 

"6.  I  find  that  no  memorandum  or  note  of  said  contract  or- sale  was 
signed  by  either  of  the  parties  to  this  suit;  that  the  purchaser,  the  plain- 
tiff, did  not  accept  and  actually  receive  any  part  of  said  hulls  and  meal; 
and  the  plaintiff  did  not  give  anything  in  earnest  to  bind  the  bargain  or 
in  part  payment  thereof. 

"7.  I  find  that  plaintiff  did  not  perform  any  part  of  the  said  con- 
tract. That  he  was  willing,  and  demanded  its  performance,  but  that 
defendant  refused  to  do  so.  The  plaintiff  was  willing  to  perform  his 
part  of  it.*^ 

Opinion. — The  contract,  for  a  breach  of  which  a  recovery  is  sought,, 
was  made  in  Arkansas  and  was  to  be  performed  there.  By  the  laws  of 
that  State  it  was  not  enforcible  there.  Such  a  contract  if  made  and  per- 
formable  in  this  State  would  be  enforcible.  The  question  then  is,  will 
the  courts  of  this  State  grant  relief  under  the  circumstances,  notwith- 
standing none  could  be  had  in  Arkansas,  where  the  contract  was  made 
and  was  to  be  performed? 

The  provision  of  the  law  of  Arkansas  affecting  the  contract  reads: 
"No  contract  for  the  sale  of  goods,  wares  and  merchandise,  for  the  price 
of  $30,  or  upwards,  shall  be  binding  on  the  parties  unless,  first,  there  be 
some  note  or  memorandum  signed  by  the  party  to  be  charged ;  or  second, 
the  purchaser  shall  accept  a  part  of  the  goods  so  sold  and  actually  receive 
the  same;  or  third,  shall  give  something  in  earnest  to  bind  the  bargain 
or  in  part  payment  thereof." 

The  contention  of  appellant,  in  substance,  is  that  said  law  does  not 
affect  the  validity  of  the  contract,  but  that  it  only  prescribes  the  kind  of 
evidence  by  which  it  must  be  proved,  and  therefore,  the  contract  being  of 
such  a  nature  as  would  be  enforcible  in  this  State  if  made  here,  the  courts 
will  enforce  it  here,  though  it  could  not  be  enforced  in  Arkansas.  In 
other  words,  that  the  law  of  Arkansas  does  not  affect  the  right,  but  only 
the  remedy.  Appellant  cites  numerous  authorities  to  support  this  conten- 
tion, which  hold,  in  effect,  that  a  valid  contract  entered  into  in  one  State 
and  enforcible  there  will  not  be  enforced  in  another  State  where  the 
statutes  of  fraud  would  prevent  a  recovery.  The  authorities  on  this 
proposition  are  not  in  harmony,  many  of  the  States  holding,  in  effect, 
that  a  contract  not  obnoxious  to  the  statute  of  fraud  where  made  or  to  be 
performed  will  be  enforced,  though  if  made  in  those  States  would  be 
obnoxious  to  such  statutes.    Miller  v.  Wilson,  146  111.,  523 ;  Gring  v. 
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Vanderbilt,  13  N.  Y.  St,  457;  Eldridge  v.  Heaton,  7  Ohio  Civ.  Ct.,  499 ; 
AUshouse  v.  Eamsey,  37  Am.  Dec.  (Pa.),  417;  Anderson  v.  May,  57 
Tenn.,  84;  Forward  v.  Harris,  30  Barb.,  338;  Ringgold  v.  Newkirk,  3 
Ark.,  96 ;  Scudder  v.  Bank,  91  U.  S.,  406 ;  Houghtaling  v.  Ball,  20  N. 
W.  Rep.,  563. 

In  this  State  a  contract  made  in  another  State  and  enforcible  there 
will  be  enforced  in  this  State,  though,  if  made  here,  it  would  not  be 
enforcible.  Ryan  v.  Railway,  65  Texas,  13 ;  Thomas  v.  Telegraph  Co., 
25  Texas  Civ.  App.,  398,  61  S.  W.  Rep.,  501.  But  no  case  is  cited,  and 
we  know  of  none,  which  holds  that  a  contract  not  binding  in  the  State 
where  made  and  performable  will  be  enforced  in  another  State,  though  if 
made  in  the  latter  it  would  be  enforcible. 

The  validity  and  enforcement  of  a  contract  must  be  tested  by  the  laws 
of  the  State  where  made  and  performable.  In  Life  Association  v.  Har- 
ris, 94  Texas,  35,  our  Supreme  Court  say:  "The  leading  principle  is 
that  the  law  is  to  govern  to  which  'it  is  just  to  presume  they  (the  par- 
ties) have  intrusted  themselves.'  Unless  a  contrary  intent  is  to  be 
deduced  from  the  transaction,  the  presumption  is  that  the  parties  con- 
tracted with  reference  to  the  law  of  the  place  where  the  contract  was 
made ;  but  if  they  have  fixed  a  different  place  for  the  performance  of  it, 
the  law  of  that  place  is  to  govern,  unless  something  else  appears  showing 
they  had  a  different  intention." 

In  Shelton  v.  Marshall,  16  Texas,  354,  it  is  said :  "It  is  a  universal  prin- 
ciple that  a  contract  which  is  invalid  by  the  law  of  the  Stale  where  made 
will  be  held  to  be  invalid  in  all  other  places  or  countries  where  it  may 
be  drawn  in  question." 

In  Canter  v.  Bennett,  39  Texas,  310,  it  is  said :  "A  contract  not  valid 
where  made,  is  valid  nowhere  else.  As  contracts  relate  either  to  movable 
or  immovable,  or  to  use  the  phraseology  of  our  own  law,  to  personal  or  to 
real  property,  the  following  distinction  is  taken :  if  the  contract  refers  to 
personal  property,  the  place  of  the  contract  governs,  by  its  laws,  the  con- 
struction and  effect  of  the  contract." 

In  Shreck  v.  Shreck,  32  Texas,  588,  the  court  say :  "It  is  certainly  a 
general  principle  that  in  judicial  actions  upon  contracts  the  law  of  the 
place  where  the  contract  was  made  governs  in  determining  its  construc- 
tion, obligation  and  enforcement,  its  validity  or  invalidity." 

Story  on  Conflict  of  Laws,  7  ed.,  sec.  262,  says :  "Thus,  by  the  English 
and  American  law,  contracts  which  fall  within  the  purview  of  what  is 
called  the  statute  of  frauds,  are  required  to  be  in  writing;  and  such  are 
contracts  respecting  the  sale  of  lands,  contracts  for  the  debts  of  third 
persons,  and  contracts  for  the  sale  of  goods  beyond  a  certain  value.  If 
such  contracts  made  by  parol,  per  verba,  in  a  country  by  whose  laws 
they  are  required  to  be  in  writing,  are  sought  to  be  enforced  in  any  other 
country,  they  will  be  held  void,  exactly  as  they  are  held  void  in  the  place 
where  they  are  made.  And  the  like  rule  applies  vice  versa  where  parol 
contracts  are  good  by  the  law  of  the  place  where  they  are  made." 

In  Cochran  v.  Ward,  29  N".  E.  Rep.,  795,  a  well  considered  case  where 
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the  same  contention  was  made  as  here,  the  court  say :  "But  it  is  insisted 
that  as  to  mere  matters  of  procedure  every  forum  must  apply  its  own 
laws  and  rules,  regardless  of  the  character  of  the  action,  and  to  a  certain 
extent  we  think  this  must  be  true.  In  the  cafee  before  us,  however,  under 
the  findings  of  the  jury,  the  place  of  the  contract  and  the  situs  are  the 
same,  and  the  judgment  of  the  trial  court  must  be  upheld,  unless  we 
regard  the  statute  of  frauds  as  relating  merely  to  the  procedure,  and  not 
as  affecting  the  obligatory  character  of  the  agreement.  It  is  impossi- 
ble to  consider  a  contract  separately  from  the  remedy  given  by  law  for 
its  enforcement,  because  it  is  this  that  supplies  it  with  legal  vitality.  The 
law  is  an  essential  factor  in  every  contract,  and  is  presumed  to  be  con- 
sidered by  the  parties  in  their  deliberation.  If  the  law  of  the  place 
stamps  upon  an  agreement  the  quality  that  it  shall  be  voidable,  and  that 
its  performance  shall  be  a  pure  matter  of  conscience  or  grace  with  the 
parties,  that  quality  becomes  a  part  of  the  substance  of  the  agreement, 
and  characterizes  it  wherever  it  may  be.  A  right  without  a  remedy  for 
its  enforcement  is  mere  fiction.*^ 

In  Edwards  v.  Kearzey,  96  U.  S.,  596,  it  is  said :  "It  is  also  the  set- 
tled doctrine  of  this  court  that  the  laws  which-  subsist  at  the  time  and 
place  of  making  a  contract,  enter  into  and  form  a  .part  of  it,  as  if  they 
were  expressly  referred  to  or  incorporated  in  its  terms.  This  rule 
embraces  alike  those  which  affect  its  validity,  construction,  discharge  and 
enforcement.  ♦  *  ♦  The  obligation  of  a  contract  includes  every- 
thing within  its  obligatory  scope.  Among  these  elements  nothing  is 
more  important  than  its  means  of  enforcement.  This  is  the  breath  of  its 
vital  existence.  Without  it,  the  contract,  as  such,  in  view  of  the  law, 
ceases  to  be,  and  falls  in  the  class  of  those  imperfect  obligations,  as  they 
are  termed,  which  depend  for  their  fulfillment  upon  the  will  and  con- 
science of  those  upon  whom  they  rest.  The  ideas  of  right  and  remedy 
are  inseparable.  Want  of  right  and  want  of  remedy  are  the  same  thing. 
There  can  be  no  doubt,  we  think,  to  the  extent  that  the  remedy  that 
affects  the  validity  and  obligation  of  a  contract,  it  is  imported  into  and 
becomes  an  essential  part  of  it,  and  characterizes  it  whenever  it  is  the 
subject  matter  of  litigation.  The  Illinois  statute  of  frauds  became  a  part 
of  the  agreement  in  suit,  and  the  provision  that  no  action  should  be 
maintained  for  damages  for  breach  of  the  agreement  become  as  much 
a  part  of  its  character  aijd  substance  as  if  specifically  incorporated 
therein.  The  right  to  defend  against  a  contract  growing  out  of  any  of  its 
inherent  qualities,  becomes  vested,  and  a  right  of  property,  as  much  as 
the  right  to  enforce  any  other  beneficial  provision." 

In  Pritchard  v.  Norton,  106  U.  S.,  129,  it  is  said:  "The  principle  is, 
that  whatever  relates  merely  to  the  remedy  and  constitutes  part  of  the 
procedure  is  determined  by  the  law  of  the  forum,  for  matters  of  process 
must  be  uniform  in  the  courts  of  the  same  country,  but  whatever  goes 
to  the  substance  of  the  obligation  and  affects  the  rights  of  the  parties, 
as  growing  out  of  the  contract  itself,  or  inhering  in  it  or  attaching  to  it, 
is  governed  by  the  law  of  the  contract." 
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As  we  have  seen,  contracts  are  governed  by  the  law  of  the  place  of 
their  performance.  By  the  law  of  Arkansas  the  contract  was  not  bind- 
ing, and  could  not  be  enforced  against  the  party  invoking  the  law. 
Either  party  had  the  right  by  virtue  of  that  provision  to  prevent  its 
enforcement;  therefore  its  performance  was  left  to  the  conscience  of 
either  party,  from  which  it  follows,  we  think,  that  this  right  inhered  in 
or  attached  to  the  contract. 

But  it  is  argued  that  in  Arkansas  the  courts  would  enforce  such  a  con- 
tract, unless  the  provision  of  the  law  was  invoked  in  the  proceeding,  and 
hence  it  did  not  affect  the  right,  but  the  remedy.  Such  might  be  said 
of  many  defenses  that  prevent  the  enforcement  of  many  illegal  contracts. 
A  consideration  is  essential  to  the  validity  of  a  contract,  yet  to  defeat  a 
contract  for  that  reason  a  failure  of  it  must  be  specifically  pleaded.  So 
of  infancy.  So  of  the  statute  of  limitation,  etc.  All  these  affect  the 
right  and  not  the  remedy.  A  "defense  or  discharge  good  by  the  law  of 
the  place  where  the  contract  is  made  or  is  to  be  performed,  is  to  be  held 
of  equal  validity  in  every  place  where  the  question  may  come  to  be  liti- 
gated." Story  on  Conflict  of  Laws,  sec.  331 ;  Ryan  v.  Bouton,  10  Texas, 
62. 

No  case,  so  far  as  we  are  advised,  has  arisen  in  this  State  where  the 
courts  have  passed  upon  the  question  as  to  the  right  to  enforce  a  contract 
obnoxious  to  the  statutes  of  fraud  of  the  State  where  made  and  per- 
formable.  But  in  several  instances  they  have  refused  relief  vhere  no  rem- 
edy existed  at  the  place  of  the  transaction.  Telegraph  Co.  v.  Preston,  54 
S.  W.  Rep.,  650;  Thomas  v.  Telegraph  Co.,  25  Texas  Civ.  App.,  398,  61 
S.  W.  Rep.,  501. 

We  are  of  the  opinion  that  the  contract  was  subject  to  the  laws  of 
Arkansas,  and  the  appellee  was  entitled  to  interpose  any  defense  to  an 
action  thereon  in  this  State  that  was  effectual  in  that  State. 

Appellant  complains  that  the  court  erred  in  its  findings  of  fact  that  the 
contract  was  performable  in  Arkansas.  The  evidence  supports  the  find- 
ing, and  there  is  no  error  therein. 

It  is  insisted  that  because  appellant  performed  certain  acts  and  ex- 
pended certain  sums  of  money  in  gathering  cattle,  buying  lumber,  build- 
ing pens,  making  troughs,  etc.,  depending  upon  the  appellee  complying 
with  the  contract,  he  is  entitled  to  recover.  The  suit  is  upon  the  breach 
of  a  contract  for  the  delivery  of  hulls  and  meal  at  a  stipulated  price,  and 
the  damages  sought  is  for  the  difference  between  the  agreed  price  and 
what  Re  had  to  pay.  The  doing  of  the  acts  stated  was  in  no  sense  a  part 
performance  of  the  contract  entered  into,  and  does  not  take  the  contract 
out  of  the  statute  of  frauds.  Ray  v.  Young,  13  Texas,  552;  Cross  v. 
Evarts,  28  Texas,  535 ;  Osborne  v.  Kimball,  21  Pac.  Rep.,  163. 

The  judgment  is  afl&rmed. 

Affirmed. 
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W.  H.  Denny,  Administrator,  v.  E.  C.  Stokes. 

Decided  February  10,  1903. 

1.— Contract— Mental  Incapacity— Burden  of  Proof. 

The  law  presumes  all  persons  to  be  of  sound  mind  and  capable  of  con- 
tracting, and  where  a  contiact  is  assailed  on  the  ground  of  mental  incapacity 
of  one  of  the  parties,  the  burden  is  upon  the  opposite  party  to  show  such  in- 
capacity. 

8. — Same — Opinion  of  Sanity — ^Nonexpert  Witness. 

A  nonexpert  witness  is  only  permitted  to  give  his  opinion  as  to  the  sanity 
or  insaniay  of  a  person,  whose  mental  condition  at  .a  particular  time  is  in 
issue,  when  such  witness  states  the  facts  upon  which  his  opinion  is  based,  and 
the  weight  of  such  opinion  is  always  for  the  jury. 

8. — Same — Verdict  Sustained — ^Fact  Case. 

A  verdict  finding  that  a  person  was  of  sound  mind  at  the  time  he  made 
a  contract  will  not  be  set  aside  unless  incapacity  is  the  only  reasonable  con- 
clusion to  be  drawn  from  the  facts,  or  the  verdict  is  against  the  great  weight 
and  preponderance  of  the  evidence.  See  evidence  held  to  sustain  a  finding  that 
a  person  was  not  so  mentally  incapacitated  as  to  render  his  contract  void. 

4. — ^Judgment — ^Wrong  Reason  Therefor. 

It  is  immaterial  that  the  trial  court  gives  an  unsound  reason  for  its  judg- 
ment, where  the  judgment  can  be  sustained  upon  the  facts  found  by  the 
court. 

Appeal  from  the  District  Court  of  Houston.  Tried  below  before  Hon. 
John  Young  Gooch. 

Aldrich  &  Crook,  for  appellant. 

Moore  &  Newman,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellant,  as  administrator  of 
the  estate  of  H.  L.  Henderson,  deceased,  brought  this  suit  against  appel- 
lee to  recover  damages  for  the  wrongful  conversion  of  a  stock  of  jewelry, 
jeweler^s  and  watchmaker^s  tools  and  shop  furniture  and  fixtures,  of  the 
alleged  value  of  $2900.  The  petition  alleges  that  the  property  above 
described  was  owned  by  the  said  H.  L.  Henderson,  and  that  the  defend- 
ant, on  or  about  the  15th  day  of  March,  and  while  the  said  Henderson 
was  sick  and  was  mentally  and  physically  unable  to  transact  any  busi- 
ness, wrongfully  took  possession  of  said  property,  and  converted  the  same 
to  his  own  use  and  benefit,  to  plaintiff's  damage  in  the  sum  of  $3000, 
for  which  amount  judgment  is  prayed. 

The  defendant  answered  by  general  denial,  and  specially  pleaded  that 
H.  L.  Henderson  was  indebted  to  him  in  the  sum  of  $1500,  evidenced  by 
his  promissory  notes  which  were  secured  by  a  lien  upon  the  property  of 
the  said  Henderson  above  described,  and  was  further  indebted  to  him  for 
rent  of  the  building  in  which  said  jewelry  business  was  conducted,  which 
rent  was  secured  by  a  landlord's  lien  upon  said  property ;  "that  during 
the  last  sickness  of  the  said  H.  L.  Henderson,  about  the  middle  of  Jan- 
uary, 1901,  D.  W.  Henderson,  a  brother  of  H.  L.  Henderson,  claiming  to 
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have  authority,  and  who  was  acting  as  the  agent  of  the  said  H.  L.  Hen- 
derson, and  at  the  instance  and  request  of  the  said  H.  L.  Henderson, 
and  in  cancellation  of  the  indebtedness  due  the  defendant  by  the  said  H. 
L.  Henderson,  delivered  to  defendant  a  sufficient  amount  of  the  stock  of 
jewelry,  etc.,  on  which  the  said  lien  existed,  to  satisfy  the  debt;  that  it 
was  agreed  by  and  between  the  said  D.  W.  Henderson  and  defendant  that 
the  said  notes,  liens,  etc.,  should  be  by  them  deposited  with  the  First 
National  Bank,  and  there  left  subject  to  the  order  of  the  said  H.  L. 
Henderson,  and  when  he  ratified  and  confirmed  the  said  sale  so  made  by 
the  said  D.  W.  Henderson,  that  said  notes,  receipts,  liens,  etc.,  should 
be  then  and  there  delivered  to  the  said  H.  L.  Henderson ;  that  said  notes, 
liens,  etc.,  were  so  placed  with  said  bank,  and  thereafter  the  said  H.  L. 
Henderson  placed  with  the  said  bank  a  bill  of  sale  to  all  the  property 
claimed  by  defendant,  and  took  up  his  said  notes,  receipts,  etc.,  and  that 
this  constituted  a  full  and  complete  settlement  by  and  between  the  said 
H.  L.  Henderson  and  appellee."  The  cause  was  tried  in  the  court  below 
w^ithout  the  intervention  of  a  jury,  and  judgment  rendered  in  favor  of 
the  defendant. 

The  evidence  shows  that  H.  L.  Henderson  died  March  20,  1901,  at 
Loma,  Walker  County,  Texas,  and  that  the  appellant  is  the  duly  ap- 
pointed and  qualified  administrator  of  his  estate.  For  some  time  prior 
to  his  death  H.  L.  Henderson  had  been  conducting  a  jewelry  business  at 
Crockett,  Houston  County.  He  was  taken  sick  some  time  in  the  fall  of 
1900,  and,  after  being  sick  at  Crockett  for  six  weeks  or  two  months,  he 
was  taken  to  the  home  of  his  brother  W.  D.  Henderson  in  Walker 
County,  at  which  place  he  died.  After  he  was  removed  to  Walker 
County,  his  brother,  W.  D.  Henderson,  came  to  Crockett  and  took 
charge  of  the  jewelry  business.  The  defendant  Stokes  demanded  a  set- 
tlement of  the  indebtedness  due  him  by  H.  L.  Henderson,  and  in  settle- 
ment of  same  he  agreed  to  take  the  furniture  and  fixtures  in  the  jewelry 
store,  and  a  sufficient  amount  of  the  jewelry,  at  a  price  agreed  upon  be- 
between  himself  and  W.  D.  Henderson,  to  satisfy  said  indebtedness.  All 
of  these  fixtures  and  furniture  and  a  portion  of  the  jewelry  had  been 
sold  to  H.  L.  Henderson  by  the  defendant,  and  the  notes  due  him  were 
for  the  purchase  money  of  same,  and  recited  that  a  lien  was  retained 
upon  said  property  to  secure  their  payment.  All  of  the  furniture  and 
fixtures,  and  a  portion  of  the  jewelry,  was  turned  over  by  W.  D.  Hen- 
derson to  the  defendant,  in  accordance  with  the  agreement  above  men- 
tioned. The  indebtedness  due  defendant  by  H.  L.  Henderson  amounted 
to  $1474.  The  notes  held  by  the  defendant  were  deposited  with  the  bank 
at  Crockett,  with  instructions  to  turn  same  over  to  W.  D.  Henderson, 
when  he  should  deliver  to  the  bank  a  bill  of  sale  signed  by  H.  L.  Hen- 
derson, conveying  the  property  to  the  defendant.  This  settlement  was 
made  with  W.  D.  Henderson  in  January,  1901.  W.  D.  Henderson  car- 
ried a  bill  of  sale  to  the  property,  prepared  by  the  defendant,  to  his 
brother  in  Walker  County  for  the  purpose  of  having  him  execute  it.  He 
testified,  however,  that  his  brother  was  too  sick  to  attend  to  the  matter. 
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and  he  signed  H.  L.  Henderson^s  name  to  the  instrument,  without  say- 
ing anything  to  him  about  it,  and  took  it  back  to  Crockett,  delivered  it 
to  the  bank,  and  got  the  notes.  Some  time  after  this  W.  D.  Henderson 
told  H.  L.  Henderson  of  the  settlement  with  Stokes,  and  the  latter  said 
he  was  glad  of  it.  W.  D.  Henderson  testified  that  he  had  no  authority 
from  H.  L.  Henderson  to  take  charge  of  his  business,  or  to  make  the  set- 
tlement with  the  defendant;  that  he  was  satisfied  his  brother's  mental 
and  physical  condition  was  such  that  he  was  incapable  of  attending  to 
business,  and  he  does  not  think  he  remembered  what  indebtedness  there 
was  against  him,  and  did  not  understand  or  appreciate  what  he  was  say- 
ing when  he  stated  that  he  was  glad  the  settlement  with  the  defendant 
had  been  made. 

There  is  no  issue  raised  by  the  evidence  as  to  the  amount  of  the  indebt- 
edness due  the  defendant,  nor  as  to  the  reasonableness  of  the  price  paid 
by  defendant  for  the  property.  H.  L.  Henderson  died  with  consumption. 
W.  A.  Norris,  at  whose  house  he  was  boarding  when  he  was  taken  sick, 
testified  that  he  declined  very  rapidly  while  he  remained  at  his  house; 
that  he  was  just  barely  alive  and  scarcely  knew  anyone ;  that  only  a  few 
friends  were  allowed  to  see  him;  and  that  after  the  first  week  of  his 
sickness  he  would  only  recognize  his  two  brothers,  the  witness  and  two 
other  friends.  W.  D.  Henderson  further  testified  that,  at  the  time  he 
told  H.  L.  Henderson  of  the  settlement  with  the  defendant,  said  Hen- 
derson's condition  was  such  that,  if  you  should  introduce  any  subject, 
and  talk  to  him  about  it  for  a  while,  that  he  would  either  fall  asleep 
or  become  totally  exhausted,  so  that  he  did  not  have  the  capacity  to  listen 
to  you,  or  to  apply  his  mind  to  the  subject  about  which  you  were  talking 
to  him.  This  is  all  the  testimony  in  the  record  upon  the  issue  of  the 
mental  condition  of  H.  L.  Henderson  at  the  time  he  ratified  the  settle- 
ment made  with  the  defendant  by  W.  D.  Henderson.  The  court  below 
found  as  a  fact  that  this  evidence  failed  to  establish  that  H.  L.  Hender- 
son was  at  the  time  of  the  sale  of  the  goods  to  defendant  of  unsound 
mind,  and  so  deficient  mentally  that  he  could  neither  make  a  sale  or  rat- 
ify the  act  of  his  brother,  who  purported  to  act  as  his  agent  in  making 
such  sale. 

The  law  presumes  all  persons  to  be  of  sound  mind  and  capable  of 
understanding  contracts  entered  into  by  them,  and  when  a  contract  is 
assailed  on  the  ground  of  the  mental  incapacity  of  one  of  the  parties, 
the  burden  is  upon  the  person  denying  the  validity  of  the  contract  to  show 
such  incapacity.  It  is  a  well  settled  rule  of  evidence  that  a  nonexpert  wit- 
ness is  only  permitted  to  give  his  opinion  as  to  the  sanity  or  insanity  of  a 
person,  whose  mental  condition  at  a  particular  time  is  the  issue  before  the 
court  or  jury,  when  such  witness  states  the  facts  upon  which  his  opinion 
is  based.  This  rule  presupposes  that  the  court  or  jury  is  as  competent 
to  pass  upon  the  facts,  from  which  sanity  or  insanity  is  to  be.inf erred, 
as  such  witness.  The  opinion  of  the  witness  is  to  be  given  weight  only 
when,  in  the  judgment  of  the  court  or  jury,  it  is  a  reasonable  and  prob- 
able conclusion  from  the  facts  stated;  and  its  weight  is  always  a  ques- 
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tion  for  the  jury,  to  be  determined  upon  a  consideration  of  all  the  evi- 
dence in  the  case.  It  follows  that  unless  the  evidence  in  the  particular 
case  is  such  that  the  only  reasonable  conclusion  that  can  be  drawn  there- 
from is  that  the  person,  whose  mental  condition  is  the  issue  to  be  deter- 
mined, was  of  unsound  mind,  or  that  any  other  conclusion  would  be  so 
against  the  great  weight  and  preponderance  of  the  evidence  as  to  indi- 
cate that  it  was  the  result  of  undue  influence  or  improper  motive,  the 
judgment  of  the  court  or  jury,  finding  that  such  person  is  of  sound 
mind,  should  not  be  set  aside  on  the  ground  that  it  is  not  supported  by 
the  evidence  or  is  against  the  weight  and  preponderance  of  the  evidence. 
The  evidence  in  this  case  shows  that  H.  L.  Henderson  died  of  con- 
sumption, with  which  disease  he  had  been  suffering  several  months 
before  his  death.  It  is  a  matter  of  common  knowledge  that  consumption 
is  not  a  disease  of  the  mind,  and  that  ordinarily  such  disease  does  not 
affect  the  mind  of  the  sufferer,  except  by  sympathy  with  the  weakness  of 
the  body.  The  facts  in  this  case  show  that  only  in  this  way  and  to  this 
extent  was  H.  L.  Henderson's  mind  affected  at  any  time.  While  he 
remained  at  Crockett,  after  he  was  taken  sick,  the  evidence  shows  that 
he  was  extremely  low,  and  was  so  sick  that  his  physician  would  allow 
very  few  persons  to  see  him,  and  after  the  first  week  of  his  sickness  he 
would  only  recognize  a  few  of  his  most  intimate  friends.  But  this  was 
several  months  before  he  ratified  the  settlement  made  with  the  defendant 
by  his  brother,  W.  D.  Henderson.  We  have  no  evidence  as  to  his  condi- 
tion after  he  was  taken  from  Crockett,  except  the  statements  of  W.  D. 
Henderson  that  he  was  satisfied  that  his  brother's  mental  condition  was 
such  that  he  is  incapable  of  transacting  business,  and  that  "if  you 
would  introduce  any  subject,  and  talk  to  him  about  it  for  a  while,  he 
would  either  fall  asleep,  or  that  he  would  become  totally  exhausted,  so 
that  he  did  not  have  capacity  to  listen  to  you,,  or  apply  his  mind  to  the 
subject  about  which  you  were  talking  to  him."  This  witness  does  not  say 
that  H.  L.  Henderson  fell  asleep  while  witness  was'  telling  him  of  the 
settlement  with  appellee  or  became  so  exhausted  that  he  did  not  listen  to 
what  witness  was  saying.  On  the  contrary  his  reply  to  witness  indicates 
that  he  fully  understood  what  was  said  to  him.  There  is  no  question  as 
to  amount  of  defendant's  debt,  and  that  same  was  due  prior  to  the  time 
the  settlement  was  made,  nor  as  to  the  settlement  being  a  fair  one.  H. 
L.  Henderson,  knowing  that  he  owed  this  debt  and  that  the  same  was  due, 
upon  being  told  by  his  brother  that  he  made  a  settlement  of  the  same, 
and  the  terms  of  said  settlement  of  the  same,  and  the  terms  of  said  set- 
tlement being  confessedly  fair  and  just,  would  naturally  have  said  to 
his  brother  that  he  was  glad  such  settlement  had  been  made.  We  think, 
as  before  stated,  his  reply  indicates  that  he  fully  understood  what  had 
been  done  and  approved  of  it.  At  most  there  is  no  evidence  in  the 
record,  except  the  opinion  of  W.  D.  Henderson,  that  he  did  not  under- 
stand what  he  was  saying.  In  addition  to  this,  as  before  indicated,  the 
evidence  shows  that  H.  L.  Henderson  lived  for  a  montji  or  more  after  he 
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had  ratified  the  sale,  and 'it  is  therefore  plain  that  he  was  not  in  as 
extremely  low  condition  physically  as  he  seemed  to  be  while  at  Crockett. 

Under  this  evidence  we  can  not  hold  that  the  finding  if  the  trial  court 
that  H.  L.  Henderson  was  not  of  unsound  mind  at  the  time  he  ratified 
the  settlement  made  by  W.  D.  Henderson  with  the  defendant  is  unsup- 
ported by  the  evidence,  or  is  so  against  the  great  weight  and  preponder- 
ance of  the  evidence  as  to  require  a  reversal  of  the  judgment,  and  the 
assignment  presenting  this  issue  can  not  be  sustained.  It  is  immaterial 
that  the  trial  court  gave  an  unsound  reason  for  his  judgment,  if  such 
judgment  can  be  sustained  upon  the  facts  found  by  the  court. 

The  remaining  assignments  present  no  issue  which  it  is  necessary  for 
us  to  consider.  Upon  the  facts  found  by  the  trial  court  no  other  judg- 
ment than  one  in  favor  of  the  defendant  could  have  been  rendered,  and 
said  judgment  is  afBrmed. 

Affirmed. 


430  Browne  v.  Bachman. 

J.  W.  Browne  v.  J.  A.  Bachman  et  al. 

Decided  February  11,  1903. 

1. — ^Negligence  in  Law — City  Ordinance — ^Ezcavation  in  Highway. 

A  city  ordinance  imposing  a  penalty  upon  one  making  an  excavation  in 
the  highway  and  leaving  it  unfenced  was  admissible  against  a  defendant  other 
than  the  city,  in  a  suit  by  one  injured  by  falling  therein,  its  effect  being  to 
make  such  act  negligence  in  law. 

8. — Same. 

Such  ordinance  did  not  make  the  act  of  the  city  itself  negligence  in  law, 
but  was  admissible  against  the  city  on  the  issue  of  its  negligence,  upon  the 
same  principle  as  are  the  rules  of  railway  companies  for  the  government  of 
their  employes. 

3, — Contributory  Negligence — Notice  of  Defect — Charge. 

A  charge  that  a  plaintiff  suing  for  damages  from  falling  into  a  ditch  in 
the  street  could  not  recover  if  he  had  notice  of  its  existence  was  erroneous, 
since  he  might  have  known  it  was  there  without  knowing  it  was  left  un- 
fenced. 

4.— Evidence— Plaintiff's  Intoxication. 

Proof  of  drunkenness  or  habitual  excess  in  the  use  of  intoxicants  on  other 
occasions  by  plaintiff  was  not  admissible  on  the  issue  of  his  drunkenness  on 
the  occasion  of  his  injury. 

Appeal  from  the  District  Court  of  Caldwell.  Tried  below  before  Hon. 
L.  W.  Moore. 

McNeal  &  Ellis,  for  appellant. 

E.  B,  Coopwood  and  M,  G.  Jeffrey,  for  city  of  Lockhart. 

A.  B.  Story,  for  appellee  Bachman. 

KEY,  Associate  Justice. — Appellant  brought  this  suit  against  J.  A. 
Bachman  and  the  city  of  Lockhart,  to  recover  damages  caused  by  the 
plaintiff's  stepping  into  a  ditch  in  the  nighttime  in  a  public  street  within 
the  corporate  limits  of  the  city  of  Lockhart.  The  trial  in  the  couri;  below 
resulted  in  favor  of  the  defendants,  and  the  plaintiff  has  appealed. 

We  sustain  the  first  assignment  of  error  which  complains  of  the  ruling 
of  the  couri;  in  not  permitting  the  plaintiff  to  introduce  in  evidence  an 
ordinance  of  the  city  of  Lockhart,  plead  by  him  in  his  petition,  and 
which  he  charged  the  defendants  with  violating.  The  ordinance  referred 
to  reads  as  follows: 

"Chapter  2.  Article  31. — Anyone  who  shall  dig  or  cause  to  be  dug, 
any  excavation  on  or  adjoining  any  highway,  street,  alley  or  sidewalk,  or 
upon  any  uninclosed  lot  or  square  within  the  limits  of  this  city,  and 
shall  leave  the  same  unfenced,  or  not  securely  covered,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less 
than  one  nor  more  than  five  dollars.'* 

We  hold  that  this  ordinance  was  valid,  and  if  the  defendant  Bach- 
man violated  it,  such  violation  on  his  part  was  negligence  per  se ;  and  if 
as  a  result  thereof  the  plaintiff  was  injured,  without  fault  on  his  part, 
Bachman  will  be  liable  to  him  for  such  injury.     Tobin  v.  City  of  Cor- 
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sicana,  57  S.  W.  Rep.,  319,  23  Texas  Civ.  App.,  492;  Sullivan  v.  City 
NatioBal  Bank,  65  S.  W.  Rep.,  40,  27  Texas  Civ.  App.,  359 ;  Houston, 
B.  &  N.  Railway  Co.  v.  Pollard,  66  S.  W.  Rep.,  851,  28  Texas  Civ. 
App.,  172. 

However,  as  the  city  of  Lockhart  is  a  municipal  corporation,  we  hold 
that  the  ordinance  does  not  apply  to  it ;  and  therefore  a  violation  of  the 
ordinance  would  not,  as  against  the  city,  constitute  negligence  per  se. 
Ritz  V.  City  of  Austin,  1  Texas  Civ.  App.,  455;  Fleming  v.  Loan 
Agency,  87  Texas,  238 ;  Seawright  v.  City  of  Austin,  42  S.  W.  Rep., 
857. 

As  a  matter  of  fact,  it  can  not  successfully  be  contended  that,  because 
the  city  of  Lockhart  granted  Bachman  a  franchise  which  authorized 
him  to  excavate  in  the  streets  for  the  purpose  of  putting  in  a  water- 
works plant,  therefore  it  would  be  a  party  to  Bachman's  failure  to  com- 
ply with  the  ordinance.  If  the  city  is  liable  at  all,  such  liability  must 
rest  alone  upon  the  theory  that  Bachman  failed  to  properly  guard  the 
excavation,  and  that,  after  due  notice  thereof,  the  city  failed  to  exercise 
reasonable  diligence  to  accomplish  that  purpose  itself. 

However,  we  think  the  ordinance  was  admissible  against  the  city  it- 
self upon  the  issue  of  negligence  vel  non,  upon  the  same  principle  that 
rules  and  regulations  made  by  railway  companies  for  the  guidance  of 
their  employes  are  admissible  against  such  companies  upon  the  issue 
of  negligence. 

We  also  sustain  some  of  the  criticisms  urged  against  the  fifth  para- 
graph of  the  court's  charge.  It  assumes  that  the  plaintiff  could  not 
recover,  if  he  had  previous  notice  of  the  existence  of  the  ditch ;  whereas, 
he  might  have  known  that  the  ditch  had  been  dug,  but  had  no  notice 
of  the  fact  that  it  had  not  been  securely  covered,  as  authorized  by  the. 
city  ordinance.  Of  course,  if  he  knew  that  an  open  ditch  was  there, 
and  voluntarily  stepped  in  it,  such  conduct  on  his  part  would  prevent 
a  recovery  if  it  constituted  contributory  negligence. 

Said  paragraph  of  the  charge  was  also  somewhat  confusing,  as  pointed 
out  in  appellant's  brief. 

We  also  sustain  the  eleventh  assignment  of  error,  which  complains  of 
the  action  of  the  court  in  permitting  the  defendants  to  prove  that  for 
the  last  fifteen  or  twenty  years  the  plaintiff  had  been  addicted  to  exces- 
sive use  of  intoxicants.  Whether  or  not  the  plaintiff  was  drunk  on  the 
occasion  in  question  was  a  legitimate  inquiry,  but  proof  of  drunkenness 
or  the  excessive  use  of  intoxicants  on  other  (Jccasions  was  not.  admissible.. 
Railway  Co.  v.  Johnson,  92  Texas,  380;  Railway  Co.  v.  Ives,  6  Texas 
Ct.  Rep.,  410. 

Assignments  presenting  other  questions  of  law  are  overruled;  but 
this,  however,  does  not  involve  any  expression  of  opinion  by  this  court 
upon  the  merits  of  the  case  as  developed  by  the  testimony. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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D.  Sullivan  &  Company  v.  W.  H.  King  et  al. 

Decided  February  11,  1903. 

1. — Gamishment — ^Bankruptcy  Proceedinsa— Judgment — ^AppeaL 

Where  plaintiff,  pending  his  action  in  a  State  court  by  gamishment,  in- 
stituted a  proceeding  in  bankruptcy  in  the  Federal  district  court  against  the 
debtor  to  have  him  declared  a  bankrupt,  in  which  such  adjudication  was  re- 
fused, a  judgment  rendered  by  the  State  court  after  ten  days-from  such  decree 
in  bankruptcy  and  before  an  appeal  therefrom  was  taken,  was  not  premature, 
although  thereafter  an  appeal  was  taken  upon  the  order  of  the  Federal  judge 
allowing  ninety  days  to  perfect  the  appeal, — such  appeal  having  been  after- 
wards dismissed. 

24 — Same— Garnishment  Lien. 

A  gamishment  lien 'acquired  within  four  months  before  the  filing  of  a  pe- 
tition in  bankruptcy  against  the  debtor  is  not  dissolved  where  the  £inkruptcy 
oourt  refuses  to  adjudicate  the  debtor  a  bankrupt.  Bankrupt  Act  of  1898, 
sec  67c. 

S.— Same— Dissolution  of  Lien. 

Where  an  action  by  gamishment  was  begun  against  a  debtor  within  four 
months  before  the  filing  of  a  petition  in  bankruptcy  against  him,  the  gamish- 
ment was  not  dissolved  by  the  mere  filing  of  such  petition  in  bankruptev,  and 
where  the  court  refused  to  adjudicate  the  debtor  a  bankrupt,  the  garnishment 
remained  in  force. 

4. — Same — ^Waiver — ^Abandonment. 

Although  the  gamishment  creditor  filed  a  plea  in  the  bankruptcy  proceed- 
ings waiving  and  relinquishing  for  the  benefit  of  all  creditors  all  lien  and  pre- 
ference acquired  by  virtue  of  the  gamishment,  yet  as  the  Federal  court  finally 
refuse  to  adjudge  the  debtor  a  bankrupt,  such  waiver  was  not  an  abandonment 
of  the  gamishment,  as  it  contemplated  the  prosecution  of  the  suit,  but  ad- 
mitted the  creditors  to  share  without  preference  to  plaintiff. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Henry  E,  Vemor  and  J.  C.  Sullivan,  for  appellants. 

Newton  £  Ward,  George  C.  Altgelt,  John  Sehom,  Semp  Russ,  and 
Carter  &  Lewis,  for  appellees. 

JAMES,  Chief  Justice. — Appellants  brought  action  against  W.  W. 
King.  They  instituted  this  gamishment  proceeding  based  on  said  de- 
mand ;  the  garnishee,  the  International  &  Great  Northern  Railway  Com- 
pany, answering  that  it  had  deposited  with  the  clerk  of  the  District 
Court  the  sum  it  was  indebted  to  W.  W.  King,  which  the  record  shows 
was  the  case. 

In  a  proceeding  in  the  District  Court  of  the  United  States  for  the 
Western  District  of  Texas,  D.  Sullivan  &  Co.  were  parties  seeking  to 
have  W.  W.  King  adjudged  a  bankrupt  for  alleged  insolvency  and  acts 
of  bankruptcy.  It  appears  that  in  this  bankruptcy  proceeding  the  de- 
fendant King  filed  a  plea  in  abatement,  which  was  overruled  by  the 
court,  and  the  matter  allowed  to  proceed,  because  of  an  express  waiver 
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by  the  petitioners  in  a  supplemental  petition  in  that  proceeding,  as  will 
be  understood  from  the  following  copy  of  the  order  entered : 

*'D.  Sullivan  &  Co.  et  al.  v.  W.  W.  King,  Defendant.  No.  228.  In 
Bankruptcy,  in  the  District  Court  of  the  U.  S.  in  and  for  the  Western 
District  of  Texas. — On  this  the  13th  day  of  June,  1902,  came  on  to  be 
heard  the  defendant's  plea  in  abatement  of  this  cause  filed  herein  on 
said  day,  when  counsel  for  the  petitioning  creditors  admitted  in  open 
court  that  plaintiffs,  D.  Sullivan  &  Company,  on  the  27th  day  of  March, 
1902,  filed  in  the  District  Court  of  Bexar  County,  Texas,  the  Forty-fifth 
Judicial  District,  a  suit  against  said  defendant  for  the  sum  of  $2124.38, 
together  with  ten  per  cent  attorneys  fees,  and  contemporaneously  with 
the  filing  of  said  suit,  made  the  affidavit  and  gave  the  bond  required  by 
the  laws  of  the  State  of  Texas  for  the  issuai^^ce  of  a  writ  of  garnishment, 
and  procured  to  be  issued  writs  of  garnishment  which  were  served  on 
the  International  &  Great  Northern  Railroad  Company  and  Mrs.  Brenda 
C.  Vinson,,  by  which  the  interest  of  W.  W.  King  in  the  judgment  in  the 
case  of  B.  C.  Vinson  against  the  International  &  Great  Northern  Rail- 
road Company  was  garnished,  and  that  said  suit  and  garnishment  pro- 
ceedings were  pending  at  the  time  of  the  filing  of  the  petition  in  this 
cause,  and  at  the  time  of  the  hearing  of  the  said  motion.  When  the 
plaintiffs  on  the  14th  day  of  June,  1902,  filed  a  second  supplemental 
petition  in  which  they  waived  in  this  court  all  preference  by  reason  of 
said  suit  and  garnishment  proceedings  in  favor  of  all  the  creditors  of 
the  said  defendant;  and  the  court,  after  considering  said  plea  and  the 
admission  of  counsel,  and  said  waiver  is  of  the  opinion  said  plea  should 
be  overruled.  Wherefore,  it  is  ordered,  adjudged  and  decreed  by  the 
court  that  said  plea  be  and  the  same  is  overruled;  to  which  ruling  de- 
fendant then  and  there  excepted.  The  clerk  will  duly  enter  this  order 
of  record.     (Signed)     T.  S.  Maxey,  Judge.*^ 

The  waiver  as  it  was  pleaded  by  D.  Sullivan  &  Co.  is  as  follows: 
"That  as  to  their  garnishment  instituted  in  the  District  Court  of  Bexar 
County,  Texas,  referred  to  in  said  plea  of  the  defendant,  and  arising 
out  of  cause  No.  13569,  in  the  District  Court  of  Bexar  County,  the 
Forty-fifth  District  Court  of  Bexar  County,  Texas,  numbered  13579 
and  13578,  in  said  court,  which  said  cause  No.  13569  is  referred  to  in 
the  original  petition  of  plaintiffs,  said  plaintiffs  D.  Sullivan  &  Company 
for  the  benefit  of  any  and  all  creditors  of  said  King,  hereby  formally 
waive,  surrender,  release  and  relinquish  any  and  all  liens,  advantages 
or  preferences  which  they  may  have,  or  might  hereafter  obtain  or  ac- 
quire by  virtue  of  such  garnishments,  and  all  agreements  entered  into 
in  reference  thereto,  or  by  virtue  of  any  judgment  which  may  be  ren- 
dered in  said  suit  or  suits  instituted  in  said  District  Court.*^ 

In  the  present  case,  a  motion  to  dismiss  the  garnishment  proceeding 
was  filed  upon  the  ground  that  in  the  Federal  court  in  the  said  supple- 
mental petition,  a  copy  of  which  was  attached,  plaintiffs  had  relin- 
quished and  abandoned  these  garnishment  proceedings.  The  motion  or 
Vol.  31  civil— 28 
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plea  was  sustained  and  from  such  ruling  this  appeal  is  taken.  We  here 
copy  the  judgment: 

"D.  Sullivan  &  Company  v.  I.  &  G.  N.  Ry.  Co.,  and  Brenda  C.  Vin- 
son, Garnishee.  Nos.  13578  and  13579.  June  28th,  1902.— This  day 
came  on  to  be  considered  defendant's  motion  to  vacate  the  order  here- 
tofore entered  in  this  cause  on  the  21st  day  of  June,  1902,  and  appearing 
to  the  court  that  this  court  is  now  vested  with  jurisdiction.  It  is  or- 
dered and  decreed  that  the  said  motion  this  day  filed  be  and  the  same^ 
is  hereby  granted,  and  the  order  in  this  cause  by  this  court  on  the  21st 
day  of  June,  1902,  be  and  the  same  is  hereby  vacated  and  hereby  set 
aside.  It  is  further  ordered  by  the  court  that  the  said  motion  filed 
herein  on  the  19th  day  of  June,  1902,  be  and  the  same  is  hereby  granted, 
and  said  suit  is  hereby  dismissed  at  plaintiff's  cost,  for  which  execution 
may  issue.  To  which  plaintiff  excepted  and  in  open  court  gave  notice 
of  appeal  to  the  Court  of  Civil  Appeals,  Fourth-  Supreme  Judicial  Dis- 
trict. Clerk  will  rule  in  same  decree  in  both  cases  No.  13579  and  No. 
13578." 

The  result  of  the  bankruptcy  proceeding  was  that  the  court  refused 
to  grant  the  petition  from  which  an  appeal  was  sought  to  be  taken  to 
the  Circuit  Court  of  Appeals. 

Opinion. — The  first  and  second  assignments  of  error  relate  to  a  ques- 
tion which  we  think  does  not  require  discussion  from  us.  At  the  time 
the  district  judge  rendered  his  judgment  in  the  present  case,  it  appears 
that  no  appeal  had  been  taken  from  the  judgment  rendered  in  the 
Federal  court,  within  ten  days,  as  the  act  reads,  but  the  judge  by  an 
order  allowed  ninety  days  to  perfect  the  appeal  to  the  Circuit  Court  of 
Appeals.  As  the  ten  days  had  elapsed,  the  district  judge,  trying  the 
present  case,  considered  the  judgment  of  the  Federal  court  as  final,  and 
proceeded  to  hear  and  determine  this  cause.  It  is  now  shown  by  an 
agreement  filed  in  this  court  that  the  appeal  attempted  to  be  taken, 
and  which  is  claimed  to  have  suspended  the  State  court's  jurisdiction  of 
this  matter  until  such  appeal  was  heard  and  determined,  has  been,  on 
motion,  dismissed  by  the  appellate  court  at  New  Orleans;  therefore  the 
judgment  refusing  to  declare  W.  W.  King  a  bankrupt  was  to  all  intents 
and  purposes  final  at  the  time  the  trial  court  rendered  the  judgment 
now  appealed  from,  and  such  judgment  was  not  prematurely  rendered. 

The  remaining  assignments  are  directed  to  the  effect  given  by  the 
trial  court  to  the  waiver  contained  in  D.  Sullivan  &  Co.'s  supplemental 
petition  in  the  bankruptcy  proceeding.  The  record  before  us  discloses 
that  in  that  cause  the  defendant  pleaded  in  abatement  that  this  peti- 
tioner haJ  this  and  other  garnishment  suits  then  pending,  which  had 
been  sued  out  within  four  months.  To  counteract  this  motion  petition- 
ers in  a  supplemental  pleading  made  the  waiver  which  is  above  shown 
in  terms,  and  it  appears  the  court,  in  view  of  this  waiver,  overruled 
the  plea.  It  seems  to  us  that,  had  the  court  refused  to  adjudge  the 
defendant  a  bankrupt  without  any  such  waiver  having  been  made,  the 
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garnishment  would  have  stood  as  if  no  bankruptcy  proceeding  had  ever 
been  instituted,  and  could  have  been  prosecuted.  It  seems  to  us  further 
that  they  can  now  be  prosecuted,  unless  the  waiver  amounted  to  an 
abandonment  or  dismissal  of  the  same.  Brandenburg,  Bankruptcy, 
171.  This  is  the  question  upon  which  the  trial  court  acted  in  dismiss- 
ing the  garnishment,  holding  that  the  waiver  operated  as  an  abandon- 
ment, and  in  this  we  think  the  court  erred.  We  are  of  opinion  that, 
under  the  circumstances,  the  appellants  having  evidently  saved  a  dis- 
missal of  their  bankruptcy  petition,  and,  having  induced  the  Federal 
judge  to  proceed  with  it,  by  voluntarily  filing  this  waiver,  they  should 
be  held  to  its  terms.  But  its  terms  do  not  amount  to  an  abandonment 
or  renunciation  of  the  garnishments.  It  "waives,  surrenders,  i-eleases 
and  relinquishes^*  to  any  and  all  the  creditors  of  defendant  what?  The 
liens,  advantages  or  preferences  obtained  by  them  by  reason  of  the  gar- 
nishments, or  thereafter  to  be  obtained  by  reason  of  them,  or  by  any 
agreements  or  judgments  rendered  in  such  proceedings.  The  waiver 
clearly  contemplated  the  prosecution  of  such  garnishment,  in  the  inter- 
est of  all  the  creditors,  petitioners  simply  submitting  to  share  all  bene- 
fits accruing  from,  said  writs,  with  the  creditors,  without  preference  to 
themselves.  In  other  words,  they  thereby  simply  submitted  to  placing 
themselves  on  an  equality  with  other  creditors  of  defendant  in  respect 
to  the  benefits  of  the  garnishment  proceedings.  We  conclude,  there- 
fore, that  the  court  erred  in  dismissing  the  garnishment.  Plaintiffs 
have  not  waived  nor  lost  their  right  to  prosecute  it,  and  this  is  all  that 
is  really  necessary  to  decide  on  this  appeal.  If  they  succeed  in  securing 
the  fund,  questions  may  arise  between  them  and  other  creditors  as  to 
the  latter's  right  to  participate  in  the  recovery,  but  these  questions  are 
not  before  us,  and  of  course  we  are  not  to  anticipate  them.  It  is  enough 
at  this  time  to  decide  that  plaintiff's  waiver  did  not  of  itself  warrant 
a  dismissal' of  the  garnishment  proceeding.     - 

Before  submission  of  the  case  appellee  asked  for  a  writ  of  certiorari 
to  bring  up  a  further  record  showing  that  a  motion  had  been  filed  in 
the  District  Court  to  dismiss  the  writ  of  garnishment  for  alleged  fatal 
defects  therein  appearing  on  the  face  of  the  papers;  appellee  claiming 
that  if  such  motion  should  appear  to  be  well  taken,  this  court  ought 
upon  that  ground  alone  to  affirm  the  judgment,  although  the  motion  had 
not  been  prosecuted  nor  passed  on  by  the  District  Court.  We  refused 
the  certiorari  because  the  motion  appears  not  to  have  been  presented  to 
nor  passed  on  by  the  trial  court.  The  record  before  us  indicates  that 
prior  to  the  garnishment  defendant  had  assigned  the  fund  in  question 
to  two  of  his  creditors,  and  plaintiffs'  purpose  in  prosecuting  the  case  is 
doubtless  to  claim  that  these  assignments  were  void,  for  some  reason, 
notwithstanding  defendants'  clear  legal  right  to  prefer  creditors.  These 
issues  have  not  been  raised,  so  far  as  this  record  shows,  the  case  not 
having  reached  that  stage.  In  fact,  it  is  not  clear  that  the  assignees 
have  been  brought  in  as  parties. 

Reversed  and  remanded. 

Reversed  and  remanded. 
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ON  MOTION  FOR  REHEARING. 

Section  67c  of  the  bankrupt  act  of  1898  enacts  that  a  lien  obtained 
in  ♦  *  *  any  suit  or  proceeding  at  law  or  in  equity,  including  an 
attachment  upon  mesne  process  *  *  ♦  which  was  begun  against  a 
person  within  four  months  before  the  filing  of  a  petition  in  bankruptcy, 
by  or  against  such  person,  shall  be  dissolved  by  the  adjudication  of  such 
person  to  be  a  bankrupt,  etc.  The  language  of  the  act  is  unmistakable. 
The  garnishment  in  question  was  not  dissolved  by  the  filing  of  the 
bankrupt  proceeding,  but  would  have  been  dissolved  by  the  adjudication 
of  defendant  to  be  a  bankrupt.  As  such  adjudication  was  not  made^ 
but  refused,  the  garnishment  was  not  dissolved.  In  our  opinion,  there 
is,  under  these  circumstances,  no  ground  for  the  position  that  the  gar- 
nishment was  affected  by  the  bankruptcy  proceeding,  except  that  it  was 
suspended  pending  the  judgment  of  the  Federal  court  on  the  applica- 
tion to  adjudge  defendant  a  bankrupt.  We  regard  the  contention  that 
plaintiffs  abandoned  and  waived  their  garnishment  suit,  by  resorting  to 
the  Federal  court  to  ask  that  defendant  be  declared  a  bankrupt,  as 
wholly  untenable. 

The  motion  is  overruled. 

OvemUed. 
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St.  Louis  Southwestern  Railroad  Company  v.  . 
Fannie  Cannon. 

Decided  February  12,  1903. 

1.— Pleading  and  Charge— Issue  Not  Raised— Injury  to  Passenger. 

Where  plaintifTs  petition  alleged  that  defendant's  ticket  office  was  not 
open  until  tne  arrival  of  the  train,  and  that  upon  its  arrival  she  hastened  at 
once  to  the  train,  leaving  her  daughter  to  get  the  tickets,  and  began  to  ascend 
the  steps  of  the  car,  but  that  before  she  reached  the  platform  and  before  the 
train  had  remained  stopped  a  sufficient  length  of  time,  it  was  suddenly  started 
with  a  jerk,  causing  her  injury,  such  failure  of  the  train  to  stop  long  enough 
was  the  only  issue  of  negligence  presented,  and  it  was  error  for  the  charge  to 
submit,  as  a  distinct  basis  of  liability,  the  failure  to  open  the  ticket  office 
sooner. 

8.— Same. 

The  court  having  submitted  an  issue  of  negligence  not  pleaded  as  a  basis 
of  recovery,  the  judgment  should  not  be  affirmed  upon  the  ground  that  the 
defendant  asked  charges  restricting  the  effect  of  evidence,  where  such  requested 
charges  did  not  show  that  such  negligence  not  alleged  was  regarded  as  pre- 
senting a  distinct  basis  of  recovery. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
J.  Gordon  Russell. 

Marsh,  Mcllwaine  <t  Fitsgerald  and  E.  B.  Perkins,  for  appellant. 

Robert  E.  Smith  and  Sawnie  Robertson,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  instituted  by  the  appellee, 
Fannie  Cannon,  against  the  appellant  railway  company  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  her  as  a 
result  of  the  negligence  of  the  company.  A  trial  by  jury  resulted  in 
a  verdict  and  judgment  for  appellee  from  which  the  company  has  ap- 
pealed. 

We  state  briefly  the  circumstances  attending  the  accident  as  disclosed 
by  the  evidence  adduced  by  appellee.  On  the  occasion  in  question  she 
was  returning  to  her  home  in  Smith  County  from  a  trip  to  Dallas,  and 
was  accompanied  by  her  daughter  and  four  small  children.  The  east- 
bound  train  on  appellant^s  road  was  due  at  Athens  at  11:42  p.  m.,  and 
appellee  and  her  daughter  and  the  children  of  the  latter  arrived  at  the 
station  in  ample  time  to  procure  their  tickets  before  the  arrival  of  the 
train.  They  found  the  ticket  office  closed,  and  it  remained  closed  until 
the  train  was  pulling  into  the  station,  when  the  ticket  agent  opened  the 
window  and  began  the  sale  of  tickets.  When  the  train  pulled  in  appel- 
lee did  not  wait  to  purchase  her  ticket,  but  with  a  child  of  her  daugh- 
ter in  her  amjs  went  at  once  to  the  train,  leaving  her  daughter  to  pur- 
chase the  tickets,  which  she  did.  When  appellee  got  to  the  step  of  the 
coach  she  put  her  knee  on  the  step  and  would  have  boarded  the  train, 
but  because  of  her  age  and  the  weight  of  the  child  in  her  arms  could  not 
do  so  without  assistance,  and  none  of  the  trainmen  were  present  to 
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assist  her.  Just  before  she  reached  the  coach,  however,  her  daughter, 
who  had  by  that  time  procured  the  tickets,  passed  her,  hurriedly  entered 
the  train  with  her  baby  and  a  bundle,  placed  them  in.  a  seat  and  was 
returning  to  assist  appellee,  when  the  train,  without  warning,  started 
with  a  sudden  jerk,  throwing  appellee  to  the  ground  and  injuring  her. 
As  to  whether  the  train  was  stopped  a  reasonably  sufficient  time  for 
passengers  to  get  on  and  off  in  safety,  the  evidence  is  conflicting. 

The  court  charged  the  jury  that  it  was  the  defendant's  duty  to  keep 
its  ticket  office  open  for  at  least  a  half  hour  before  the  departure  of  its 
passenger  trains.  The  court  also  charged  the  jury  as  follows:  "If 
you  find  from  a  preix)nderance  of  the  evidence  that  the  plaintiff,  Fannie 
Cannon,  went  to  the  defendant  company's  station  at  Athens,  Texas,  for 
the  purpose  of  becoming  a  passenger  on  the  defendant's  passenger  train, 
and  if' you  find  that  defendant's  agents  at  Athens  whose  duty  it  was, 
failed  to  have  its  ticket  office  at  Athens  open  for  the  sale  of  tickets  one- 
half  hour  before  the  departure  of  said  train  on  which  plaintiff  desired 
to  take  passage,  and  if  you  find  that  by  reason  of  the  failure  to  open 
said  ticket  office  as  aforesaid  plaintiff  was  unable  to  procure  a  ticket  in 
time  to  safely  enter  said  train,  and  was  delayed  and  prevented  thereby 
in  entering  said  train  in  safety,  and  that  while  the  plaintiff  was  attempt- 
ing to  board  said  train,  she,  while  exercising  that  degree  of  care  which 
a  person  of  ordinary  prudence  would  have  exercised  under  the  circum- 
stances, was  thrown  to  the  ground  and  injured  by  said  train  being  put 
in  motion  by  the  employes  of  the  defendant  in  charge  thereof,  and  if 
you  find  that  but  for  the  failure  of  the  defendant's  agents  at  Athens  to 
open  said  ticket  office  as  the  law  requires  the  plaintiff  would  have  been 
able  to  safely  enter  the  train,  and  that  the  failure  to  so  open  the  ticket 
office  was  an  act  of  negligence,  and  that  such  negligence  was  the  direct 
and  proximate  cause  of  the  plaintiff's  injuries,  if  any,  then  you  should 
find  for  the  plaintiff." 

A  special  charge  was  given  at  the  request  of  plaintiff  involving  the 
same  issue.  These  charges  are  assailed  by  the  first,  second  and  third 
assignments  of  error,  the  complaint  being  that  they  were  irrelevant  and 
misleading  and  calculated  to  divert  the  minds  of  the  jury  from  the  real 
issue  in  the  case.  It  is  contended  by  appellant  that  the  real  issue  pre- 
sented by  the  pleadings  was  whether  appellant  was  negligent  in  failing 
to  stop  the  train  a  sufficient  time  to  enable  passengers  to  get  abord  in 
safety. 

The  appellee's  cause  of  action  in  so  far  as  this  issue  is  concerned  is 
tl^us  stated  in  her  petition:  "Petitioner  was  on  her  way  home  from  a 
trip,  and  for  the  purpose  of  boarding  defendant's  train  went  to  its  sta- 
tion in  Athens  in  due  time  to  procure  a  ticket  for  her  passage  over  said 
road  to  Tyler  and  to  take  the  east-bound  train  on  said  road,  but  that  the 
ticket  office  of  said  defendant  was  closed  and  remained  closed,  in  viola- 
tion of  the  lawful  requirements  that  same  should  remain  open  for  thirty 
minutes  before  the  departure  of  the  train,  until  said  train  of  the  de- 
fendant was  about  arriving  at  said  station,  when  petitioner,  leaving  her 
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daughter  to  secure  her  ticket,  which  she  did,  hurried  with  all  the  dis- 
patch possible  to  get  on  said  train,  and  reaching  the  same  began  to 
ascend  the  steps  of  the  same,  but  that  before  she  reached  the  platform 
and  while  she  was  in  the  act  of  climbing  the  steps  and  before  said  train 
had  remained  stopped  a  sufficient  and  reasonable  length  of  time  to 
allow  the  getting  on  and  off  of  passengers  and  the  length  of  time  usually 
occupied  at  such  station,  defendant's  train  was  suddenly,  negligently 
and  recklessly  started  by  its  employes,  so  that  petitioner  was  thrown 
from  said  train  to  the  ground,  which  was  hard  and  graveled  around  de- 
fendant's depot,  and  she  was  knocked  senseless,"  etc. 

We  think  the  part  of  the  petition  quoted  presents  but  one  issue,  and 
that  is  the  failure  of  the  company  to  stop  its  train  long  enough  to  allow 
appellee  to  board  the  train  in  safety.  No  other  cause  of  the  accident 
is  averred,  and  the  language  of  the  pleading  pyecludes  the  idea  that  the 
failure  to  open  the  ticket  office  bore  any  causal  relation  to  the  accident. 
The  allegation  is  that  she  proceeded  at  once  to  the  train,  leaving  her 
daughter  to  purchase  the  tickets,  and  the  cause  of  the  accident  is  dis- 
tinctly stated  to  be  that  the  train  started  before  she  had  a  reasonable 
time  to  board  it.  Her  own  evidence  bears  out  this  construction  of  the 
pleading.  We  think  the  assignments  should  be  sustained.  In  the 
charges  complained  of  the  court  submitted  as  a  distinct  basis  of  liability 
the  failure  of  the  agent  to  open  the  window  sooner,  leaving  it  to  the 
jury  to  say  under  the  facts  whether  such  failure  bore  any  causal  rela- 
tion to  the  accident.     No  such  issue  was  presented  by  the  pleadings. 

Both  the  pleadings  and  the  evidence  present  the  issue  of  negligence 
on  the  part  of  the  operatives  of  the  train  in  starting  the  train  without 
discovering  appellee's  peril,  in  failing  to  be  present  and  assist  her  upon 
the  train,  but  neither  of  these  issues  were  submitted  to  the  jury,  so  of 
course  the  judgment  can  not  be  upheld  on  those  grounds.  The  court 
submitted  two  grounds  upon  which  plaintiff  might  recover:  the  first,  as 
above  stated;  the  second,  the  failure' of  the  train  operatives  to  stop  the 
train  long  enough.  The  second  was  correctly  submitted,  but  we  are 
unable  to  say  upon  what  ground  the  jury  adjudged  the  company  liable. 
Hence,  for  the  error  indicated,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

None  of  the  other  assignments  require  our  notice.  They"  present  no 
error  likely  to  arise  upon  another  trial. 

Reversed  and  remanded. 

ON  ^lOTTON  FOR  REHEARING. 

In  the  main  opinion  it  is  stated  that  the  pleadings  and  evidence  pre- 
sent the  issue  of  negligence  on  the  part  of  the  operatives  of  the  train 
in  starting  same  without  discovering  the  peril  of  the  appellee,  and  in 
failing  to  assist  her  upon  the  train,  but  that  these  issues  were  not  sub- 
mitted to  the  jury.  As  h  matter  of  fact  these  issues  were  submitted  in 
requested  charges,  and  we  were  in  error  in  stating  otherwise.  Appellee 
calls   our  attention   Lo  the  misstatement,  and   insists  that  upon  these 
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issues  the  evidence  is  undisputed  and  the  judgment  should  be  aflBnned, 
notwithstanding  the  error  in  submitting  an  issue  not  made.  We  did 
not  mean  to  intimate  (aa  appellee  seems  to  think),  that  if  such  issues 
had  been  submitted  we  would  have  affirmed  the  judgment  notwith- 
standing the  error  discusHcd  in  the  main  opinion.  Nor  can  we  concur 
in  the  proposition  urged  by  appellee  that  the  judgment  should  be 
aflirnied  on  the  ground  tliat  under  the  undisputed  facts  none  other  could 
have  been  rendered.  Coniributory  negligence  was  pleaded  as  a  defense, 
and,  as  the  record  stands,  was  an  issue  for  the  jury,  even  if  it  should 
be  held  that  the  negligence  of  defendant  is  shown  beyond  dispute. 

Appellee  further  insists  that  the  cause  should  not  be  reversed  for  the 
error  discussed  in  the  main  opinion  for  the  reason  that  defendant,  by 
special  charges,  requested  the  frubmission  of  that  issue.  This  point 
was  not  forgotten  in  our  original  consideration  of  the  case,  and  we  con- 
cluded that  none  of  the  charges  asked  by  defendant  amounted  to  a 
request  to  submit  the  issue  in  question.  Several  of  them  seek  to  re- 
strict the  effect  of  the  evidence  offered  as  to  the  failure  to  open  the 
ticket  office  in  time,  but,  considered  either  separately  or  collectively, 
they  rather  tend  to  exclude  the  idea  that  appellant^s  attorneys  regarded 
the  failure  to  open  tlie  office  as  presenting  a  distinct  basis  of  liability. 
Neither  allegation  unsupported  by  proof,  nor  proof  unsupported  by 
allegation,  can  properly  form  the  basis  of  a  judgment,  and  we  are  unable 
to  determine  from  this  record  whether  or  not  the  jury  found  for  plaintiff 
alone  upon  th<*  ground  that  the  defendant  negligently  failed  to  open  its 
ticket  office  within  the  time  required  by  law.  We  are  therefore  con- 
strained to  overrule  the  motion. 

Overruled. 
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Sarah  L.  Hayden  et  al.  v.  John  H.  Kirby  et  al. 

Decided  February  12,  1903. 

1.— Plea  in  Abatement— Practice  on  Appeal. 

No  exception  having  been  filed  in  the  trial  court  to  a  plea  in  abatement, 
an  objection  to  a  judgment  sustaining  the  plea,  urged  on  the  ground  that  the 
plea  was  not  filed  in  due  order,  will  not  be  considered  on  appeal. 

2.— Same— Trespass  to  Try  Title— Executors— Petition. 

Where  in  trespass  to  try  title  the  petition  alleged  that  plaintiffs  were 
executors  of  a  foreign  will,  probated  in  another  State,  and  filed  for  record  in 
the  county  where  the  land  was  situated^  but  also  asserted  title  in  fee  in  them- 
selves as  trustees  under  the  will  and  as  heirs  of  the  testator,  there  being  no 
prayer  for  recovery  in  their  capacity  as  such  executors,  it  was  error  to  abate 
the  suit  on  the  groimd  that  they  sought  recovery  as  such  executors, — the  refer- 
ences to  them  as  executors  being  treated  as  mere  matter  of  description. 

8. — Same — ^Demurrer — ^Right  to  Amend — ^Reversal  on  AppeaL 

Where  defendants  filed  a  general  demurrer  and  also  a  plea  in  abatement, 
and  the  court  sustained  the  plea  and  dismissed  the  suit  without  acting  on  the 
demurrer,  and  the  appellate  court  finds  error  in  sustaining  the  plea,  it  will 
not  affirm  the  judgment  on  the  ground  that  the  general  demurrer  should  be 
sustained,  as  this  would  deprive  plaintiffs  of  the  right  to  amend. 

Appeal  from  District  Court  of  Hardin.     Tried  below  before  Hon 
I4.  B.  Hightower. 

John  P.  Works,  Lemuel  D,  Lilly,  O'Brien,  Bordages  &  O'Brien,  and 
Smith,  Crawford  ci  Sonfield,  for  appellants. 

Lanier  &  Mariin,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellants  Sarah  L.  Hayden,  William  B.  Hayden, 
Chas.  H.  Hayden  and  Albert  L.  Hayden  against  the  appellees,  John  H. 
Kirby,  W.  L.  Moody  and  Lit  Swearengen,  to  recover  a  survey  of  1476 
acres  of  land  in  Hardin  County,  Texas,  patented  to  the  heirs  of  Wash- 
ington R.  Griffin.  The  original  petition  was  filed  in  the  District  Court 
-of  Hardin  County  on  December  20  1900.  In  this  petition,  which  is  in 
the  ordinary  form  of  a  petition  in  an  action  of  trespass  to  try  title, 
plaintiffs,  whp  are  all  nonresidents,  allege  that  they  "sue  in  their  capac- 
ity as  executors  and  trustees  of  the  last  will  of  Peter  Hayden,  deceased.'^ 

On  April  1,  1901,  to  1902,  respectively,  the  defendants  Kirby  and 
Swearengen  each  filed  an  answer  consisting  of  a  general  demurrer,  gen- 
eral denial  and  plea  .of  not  guilty.  The  defendant  W.  L.  Moody  filed 
a  disclaimer  on  March  23,  1901. 

On  April  7,  1901,  the  plaintiffs  filed  their  first  amended  original  peti- 
tion, which  contains  the  following  allegations:  ^TTour  petitioners, 
Sarah  Leverett  Hayden,  a  feme  sole,  William  B.  Hayden,  Charles  Hay- 
den and  Albert  L.  Hayden,  hereinafter  called  plaintiffs,  complaining  of 
W.  L.  Moody,  Lit  Swearengen  and  of  John  H.  Kirby,  hereinafter  called 
defendants,  represent : 
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"That  said  Sarah  Leverett  Hayden  and  William  B.  Hayden  are  resx- 
dent  citizens  of  the  city  of  New  York,  in  the  State  of  New  York ;  said 
Charles  Hayden  is  a  resident  citizen  of  Colorado  Springs,  in  the  State 
of  Colorado,  and  that  Albert  Hayden  is  a  resident  citizen  of  the  city 
of  Chicago,  in  the  state  of  Illinois ;  that  the  defendant  W.  L.  Moody  is 
a  resident  citizen  "of  the  county  of  Galveston,  in  the  State  of  Texas,  and 
the  defendant  John  H.  Kirby  is  a  resident  citizen  of  the  county  of  Har- 
ris in  the  State  of  Texas,  and  the  defendant  Lit  Swearengen  is  a  resident 
citizen  of  Hardin  County,  Texas;  that  plaintiffs  are  the  duly  qualified 
acting  and  surviving  executrix  and  executors  and  trustees  of  and  under 
the  last  will  and  testament  of  Pater  Hayden,  deceased ;  that  said  Peter 
Hayden  departed  this  life  about  the  6th  day  of  April,  1889,  testate, 
and  his  last  will  and  testament  was  duly  probated  in  the  surrogate  court, 
in  the  county  of  New  York,  in  the  state  of  New  York,  under  the  laws 
of  said  State,  and  a  certified  copy  of  said  will,  the  order  and  decree  of 
said  court  admitting  said  will  to  probate,  together  with  other  proceed- 
ings had  in  said  court  in  the  matter  of  the  probate  of  said  will,  wcr»; 
duly  recorded  in  the  deed  records  of  Hardin  County,  Texas,  in  Book  U, 
on  pages  234,  etc.,  and  were  also  duly  recorded  in  the  deed  records  of 
various  other  counties  in  the  State  of  Texas;  that  the  said  Sarah  Lev- 
erett Hayden  is  the  surviving  wife  of  said  Peter  Hayden,  and  the 
other  plaintiffs  herein  are  the  children  of  said  Peter  Hayden,  deceased; 
that  said  plaintiffs  as  such  surviving  wife  and  as  such  children,  together 
with  the  other  descendants  of  said  Peter  Hayden,  are  the  only  heirs  of 
said  Peter  Hayden;  that  the  said  Peter  Hayden,  during  his  lifetime, 
was  lawfully  seized  and  possessed  of  in  fee  simple  and  was  entitled  to 
the  possession  of  the  lands  and  premises  hereinafter  described;  that 
upon  the  death  of  said  Peter  Hayden  these  plaintiffs  became  lawfully 
seized  and  possessed  of  and  entitled  to  the  possession  of  said  lands  and 
premises,  and  on  the  1st  day  of  January,  1900,  were  so  lawfully  seized 
and  possessed  of  and  entitled  to  the  possession  of  the  same,  holding  the 
same  in  fee  simple;  that  thereafter  on  the  day  and  year  aforesaid  the 
defendants  and  each  of  them  entered  upon  said  premises  and  ejected 
plaintiffs  therefrom  and  wrongfully  withhold  from  plaintiffs  the  posses- 
sion thereof  to  their  damage  of  one  thousand  dollars ;  that  the  premises 
so  entered  upon  and  wrongfully  withheld  by  defendants  from  plaintiffs 
are  situated  within  the  county  of  Hardin,  in  the  State  of  Texas,  and 
are  bounded  and  described  as  follows." 

After  d'escribing  the  land  the  petition  by  proper  allegations  sets  up 
title  to  the  land  in  plaintiffs  under  the  five  and  ten  years  statutes  of 
limitation,  and  closes  with  prayer  for  judgment  for  the  title  and  pos- 
session of  the  land,  for  writs  of  possession  and  restitution,  for  rents  and 
damages  and  for  general  relief.  To  this  amended  petition  the  defend- 
ants Kirby  and  Swearengen  on  April  7,  1902,  filed  the  following  plea 
in  abatement : 

"No.  704.  Sarah  L.  Hayden  et  al.  v.  John  H.  Kirby  et  al.  In  the 
District  Court  of  Hardin  County,  Texas. 
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*'To  the  Honorable  District  Court  of  Hardin  County,  Texas:  In 
the  above  styled  and  numbered  cause  now  come  the  defendants,  John 
H.  Kirby  aAd  Lit  Swearengen,  and  amend  their  original  answer  filed 
in  said  cause,  by  leave  of  the  court  first  obtained,  said  Kirby's  having 
been  filed  April  1,  1901,  and  that  of  defendant  Swearengen  April  1, 
1902,  and  file  this  their  first  amended  original  answer  in  lieu  thereof, 
and  allege  as  follows,  to  wit: 

"First.  These  defendants  plead  in  abatement  of  above  styled,  en- 
titled and  numbered  suit,  and  allege  that  it  appears  from  the  allegations 
of  plaintiffs  in  their  first  amended  original  petition,  filed  herein  on  the 
7th  day  of  April,  1902,  that  the  plaintiffs  sue  as  executors  of  the  last 
will  and  testament  of  Peter  Hayden,  deceased,  and  that  they,  and  each 
of  them,  are  citizens  of  and  reside  in  a  foreign  State,  and  not  in  the 
State  of  Texas,  and  that  said  will  was  probated  in  the  State  of  New 
York,  and  it  does  not  appear  from  any  allegations  in  said  petition  that 
said  will  was  ever  probated  in  any  of  the  probate  courts  of  the  State 
of  Texas. 

"Second.  These  defendants  say  that  the  said  will  above  mentioned 
is  a  foreign  will  and  probated  in  a  foreign  State,  and  the  plaintiffs,  who 
are  alleged  to  be  the  executors  thereof,  are  foreign  executors,  and  do 
not  reside  in  the  State  of  Texas,  and  said  will  has  never  been  probated 
in  Hardin  County,  Texas,  and  these  defendants  say  that  they  have 
reason  to  believe,  and  do  believe,  and  so  charge  the  facts  to  be  from  said 
belief,  that  said  will  has  never  been  probated  in  any  of  the  counties  of 
the  State  of  Texas ;  wherefore  they  say  that  plaintiffs  Kave  no  right  in 
law  to  further  prosecute  this  suit,  and  pray  that  same  be  abated  and 
dismissed. 

"John  H.  Kirby. 

"Subscribed  and  sworn  to  before  me  this  7th  day  of  April,  1902,  by 
Jno.  H.  Kirby.  Witness  mv  hand  and  seal  of  office  7th  day  of  April, 
1902. 

[Seal]  "W.  W.  Cruise, 

"Notary  Public,  Hardin  County,  Texas." 

This  plea  was  followed  by  general  and  special  exceptions,  general 
denial  and  plea  of  not  guilty,  and  by  special  pleas  setting  up  the  three, 
five  and  ten  years  statutes  of  limitation  in  bar  of  plaintiffs'  suit.  The 
court  below  sustained  defendants'  pica  in  abatement  and  dismissed 
plaintiffs'  suit,  from  which  judgment  of  dismissal  plaintiffs  prosecute 
this  appeal. 

The  judgment  of  the  court  below  is  assailed  by  appellants  upon  the 
following  grounds :  First.  Because  the  plea  in  abatement  having  been 
filed  after  the  defendants  had  answered  to  the  merib^  was  not  filed  in 
due  order  of  pleading  and  should  not  have  been  considered  by  the  court. 
Second.  Because  the  allegations  of  the  amended  petition  show  that 
plaintiffs  do  not  sue  in  their  capacity  as  executors  or  as  representatives 
of  the  estate  of  Peter  Hayden,  deceased,  but  seek  to  recover  as  individ- 
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uals.  Third.  Because  the  petition  clearly  alleges  title  to  the  land  in 
plaintiffs  as  trustees  under  the  will  of  Peter  Hayden  and  as  heirs  of 
said  Hayden,  and  further  alleges  title  by  limitation,  which  allegations 
are  sufficient  to  entitle  pkintiflEs  to  maintain  this  suit  in  their  individual 
capacity,  and  if  in  addition  thereto  the  petition  should  be  held  to  con- 
tain allegations  showing  that  plaintiffs  also  seek  to  recover  in  the  capac- 
ity of  executors  of  a  will  not  probated  in  this  State,  such  allegations 
should  be  stricken  out  on  exception,  but  would  not  require  a  dismissal 
of  the  suit. 

The  first  objction  to  the  judgment  can  not  be  sustained,  if  for  no 
other  reason,  because  plaintiffs  filed  no  exception  to  the  plea  of  abate- 
ment, and  the  contention  that  it  was  not  filed  in  due  order  can  not 
be  made  for  the  first  time  in  this  court. 

We  think  the  second  and  third  objections  to  the  judgment  are  valid. 
In  the  case  of  Roundtree  v.  Stone,  83  Texas,  299,  our  Supreme  Court 
hold  that  a  petition  which  alleges  that  the  plaintiffs  are  the  "executors 
and  trustees  under  the  last  will  and  testament  of  E.  Gibbons,  deceased,^' 
and  were  lawfully  seized  and  possessed  of  the  land  sued  for,  but  does 
not  pray  for  a  recovery  of  the  land  by  plaintiffs  in  their  capacity  as 
executors,  asserts  a  right  in  plaintiffs  to  recover  in  their  individual 
capacity  and  not  as  executors,  and  that  the  words  "executors  and  trustees 
under  the  last  will  and  testament  of  E.  Gibbons,  deceased,''  must  be 
deemed  as  merely  descriptio  personae, — citing  Gayle  v.  Ennis,  1  Texas, 
186;  Rider  v.  Duval,  28  Texas,  624. 

It  is  true  the  petition  in  this  case  contains  allegations  which  do  not 
appear  in  the  petition  under  consideration  in  the  case  of  Roundtree  v. 
Stone,  supra,  but  we  do  not  think  the  allegations  as  to  the  probate  of 
the  will  of  Peter  Hayden,  deceased,  and  the  record  of  a  copy  of  same 
in  the  county  in  which  the  land  is  situated,  and  the  further  allegations 
that  the  deceased  Peter  Hayden  was  during  his  lifetime  seized  and  pos- 
sessed of  land  and  upon  his  death  the  plaintiffs  became  lawfully  seized 
and  possessed  of  same,  show  that  plaintiffs  sue  as  representatives  of  the 
estate  of  Peter  Hayden.  On  the  contrary,  the  petition  considered  as  a 
whole  shows  that  the  title  asserted  by  plaintiffs  is  a  fee  simple  title  in 
themselves.  While  plaintiffs  were  not  required  to  plead  -their  title 
there  is  no  rule  which  prevents  their  so  pleading,  and  we  think  the  alle- 
gations as  to  the  probate  of  the  will  and  the  record  of  a  copy  of  same 
should  only  be  regarded  as  a  statement  of  the  title  under  which  plaintiffs 
claim  the  land. 

But  conceding,  for  the  sake  of  argument,  that  the  petition  does  show 
that  plaintiffs  sue  in  the  capacity  of  executors,  it  is  unquestionably  true 
that  they  also  seek  to  recover  as  trustees  and  as  heirs  of  Peter  Hayden, 
and  while  so  much  of  the  petition  as  alleges  a  right  to  recover  as  execu- 
tors should  be  stricken  out  on  exception,  that  portion  which  alleges  title 
in  plaintiffs  as  trustees  and  as  heirs  is  sufficient  to  show  a  cause  of  action 
against  the  defendants,  and  the  suit  should  not  have  been  dismissed. 

It  may  be  that  the  petition  in  this  case  should  be  held  bad  on  general 
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demurrer  on  the  ground  that  it  does  not  allege  that  there  is  no  adminis- 
tration upon  the  estate  of  Peter  Hayden  pending  in  this  State,  and  no 
necessity  for  such  administration,  but  the  general  demurrer  of  the 
defendants  was  not  passed  upon  by  the  court  below,  and  it  would  be 
manifestly  imfair  to  plaintiffs  for'  this  court,  after  holding  that  the 
plea  in  abatement  was  improperly  sustained,  to  affirm  the  judgment 
dismissing  the  suit  on  the  ground  that  the  general  demurrer  should 
have  been  sustained.  This  would  have  the  effect  to  deprive  plaintiffs 
of  the  right  to  amend,  to  which  he  would  have  been  entitled  had  the 
court  below  sustained  the  general  demurrer,  and  of  which  he  should 
not  be  deprived  by  the  error  of  the  court  below  in  sustaining  the  plea 
in  abatement.    More  v.  Byars,  49  S.  W.  Rep.,  1104. 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded^ and  it  is  so  ordered. 

Reversed  and  remanded. 


446  Adair  v.  Hays. 

Mrs.  Cornelia  Adaik  v.  W.  V.  Hays  et  al. 

Decided  February  14,  1903. 

1. — School  Lands — ^Lease  and  Sale. 

The  Act  of  April  15,  1901,  amending  section  6  of  the  Act  of  February  23, 
1900,  and  providing  for  the  purchase  and  sale  of  unsurveyed  public  lands  set 
apart  to  the  school  fund  did  not  have  the  effect  to  abrogate  valid  existing 
leases  of  such  lands  made  by  the  State. 

2. — Same — Rights  of  Applicant  to  Purchase — ^Trespass. 

Where  plaintiff  had  a  valid  lease  of  such  unsurveyed  public  lands  and  de- 
fendant made  application  to  have  the  same  surveyed,  with  the,  intention  of 
purchasing  them,  and  caused  them  to  be  surveyed  and  the  field  notes  sent  to 
the  General  l^nd  Office,  he  acquired  no  right  of  entry  until  the  Commissioner 
had  approved  the  field  notes,  appraised  the  lands  and  placed  them  on  the  mar- 
ket, and  hi?  action  in  grazing  cattle  upon  the  lands  prior  to  this  being 
fdone,  they  being  in  plaintiff's  inclosure,  constituted  a  trespass  for  which  re- 
covery could  be  had. 

Appeal  from  the  County  Court  of  Armstrong.  Tried  below  before 
Hon.  Q.  Moore. 

Ware  &  Smith,  for  appellant. 

A.  W.  Cole,  for  appellees. 

CONNER,  Chief  Justice. — Appellant  has  appealed  from  an  ad- 
verse judgment  for  damages  which  she  sought  in  a  suit  in  the  County 
Court  against  appellee  Hays  and  W.  H.  and  Ester  Norris,  for  trespass 
in  and  uj)on  ap[)ellant's  pasture  by  grazing  thereon  some  250  head  of 
cattle  owned  by  W.  H.  Norris. 

The  evidence  is  undisputed  that  appellant  is  the  owner  of  a  large 
pasture  in  one  general  inclosure  situated  in  Armstrong  and  adjacent 
counties,  and  that  appellee  Hays  entered  such  inclosure  and  pastured 
cattle  substantially  as  alleged.  Appellee  Hays  justifies  as  an  applicant 
to  purchase  four  sections  of  public  school  lands  to  which  said  pasturing 
has  been  substantially  confined.  The  furtli^r  facts  show  that  within 
said  pasture  was  a  large  quantity  of  what  was  known  as  unsurveyed 
public  land  set  apart  for  the  benefit  of  the  public  free  school  fund  by 
the  Act  approved  February  23,  1900.  At  the  time  under  consideration 
this  land,  including  that  claimed  by  appellee  Hays,  was  held  by  appel- 
lant by  virtue  of  leases  from  the  Commissioner  of  the  General  Land 
Office,  and  had  been  so  held  for  several  years.  The  leases  were  in  good 
standing,  and  appellant  was  entitled  to  the  use  and  control  of  the  land 
unless  appellee,  as  asserted,  acquired  a  superior  right  to  the  particular 
four  sections  claimed  by  him. 

By  section  6  of  said  Act  of  1900,  as  amended  by  Act  approved  April 
15,  1901,  any  person  desiring  to  purchase  any  of  the  unsurveyed  lands 
specified  therein  is  required  to  make  verified  application  in  writing  to 
the  proper  surveyor,  describing  the  land  desired  by  metes  and  bounds 
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as  near  as  practicable,  slating  that  he  desires  to  have  said  land  surveyed 
with  the  intention  of  purchasing  the  same,  and  that  he  is  not  acting 
in  collusion  with  any  other  person,  etc.  It  is  then  made  the  duty  of 
the  surveyor  to  file  and  record  such  application,  and  within  sixty  days 
thereafter  to  survey  the  land  applied  for,  in  accordance  with  the  direc- 
tions of  the  Commissioner  of  the  General  Land  Office,  into  a  section  or 
sections  of  one  mile  square,  when  practicable,  and  within  thirty  days 
after  such  survey  to  certify,  record  and  plat  the  field  notes  of  the  same, 
and  return  the  same  together  with  the  application  to  the  General  Land 
Office,  stating  whether  or  not  the  land  is  agricultural,  grazing  or  tim- 
ber, and  if  timber  the  probable  value  of  the  land.  If  the  Commissioner 
of  the  General  Land  Office  finds  that  the  field  notes  are  correct  and  that 
the  survey  has  been  made  according  to  law,  he  is  required  to  at  once 
approve  and  file  said  field  notes  and  to  classify  and  value  the  land  as 
the  law  requires,  and  to  notify  the  applicant  by  mail  that  the  land. is 
on  the  market  for  sale,  stating  the  classification  and  value  thereof. 
Within  sixty  days  from  the  mailing  of  said  notice  the  applicant  is  re- 
quired to  make  application  and  affidavit  to  purchase  said  land,  describ- 
ing the  land  sought  to  be  purchased  in  accordance  with  the  field  notes 
approved  by  the  Commissioner  of  the  General  Land  Office,  and  to  make 
first  payment  to  the  State  Treasurer,  and  to  execute  his  obligation  for 
the  unpaid  purchase  money  in  the  manner  provided  by  law  for  sur- 
veyed school  lands.  The  act  further  provides  that  if  on  the  expiration 
of  sixty  days  from  the  giving  notice  of  classification  and  valuation,  the 
Commissioner  of  the  General  Land  Office  shall  not  have  received  the 
application  to  purchase  such  lands  as  provided  for  in  the  act,  then  he  is 
required  to  place  said  lands  on  the  market  for  sale  as  other  school  lands. 

All  that  is  shown  is  that  appellee  Hays  made  application  and  caused 
the  survey  of  the  four  sections  of  land  upon  which  the  trespasses  in  this 
case  took  place,  and  the  surveyor  had  forwarded  the  field  notes  to  the 
General  Land  Office.  The  Commissioner,  however,  had  not  approved 
such  field  notes,  as  required  by  the  act,  nor  had  he  valued  or  classified 
said  lands  and  given  notification  thereof  to  appellee  Hays  that  the  land 
was  upon  the  market  for  sale.  Indeed  it  appears  that  other  applica- 
tions and  surveys  for  part  of  this  land  had  been  made,  but  the  field  notes 
of  none  of  said  surveys  had  been  approved,  nor  had  any  one  of  the  appli- 
cants been  notified  that  the  lands  were  upon  the  market. 

In  this  condition  of  the  proof  and  of  the  law  it  seems  clear  to  us 
that  appellee  showed  no  right  to  pasture  the  250  head  of  cattle  belong- 
ing to  appellee  Norris  on  the  lands  in  controversy.  It  appears  that 
there  are  quite  a  number  of  other  actual  settlers  on  the  body  of  school 
land  situated  in  appellafnt's  pasture,  and  that  no  objection  has  been  made 
in  behalf  of  appellant  to  appellee  Hays  or  to  others  becoming  actual 
settlers ;  the  objection  is  to  the  use  of  the  lands  during  the  continuance 
of  appellant's  lease  by  grazing  cattle  thereon,  and  as  stated,  we  think 
this  contention  must  be  sustained.  Appellees  can  not  state,  nor  can  we 
state,  that  surveys  made  under  the  Hays  application  will  ever  be  ap- 
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proved,  or  that  he  will  ever  be  given  the  opportunity  presented  by  the 
act  in  question  of  becoming  the  purchaser  thereof.  In  order  to  acquire 
the  rights  of  an  applicant  under  said  act  actual  settlement  it  seems  is 
not  required,  the  application  merely  securing  the  right  to  have  the 
survey  made,  and,  if  sixty  days  after  the  approval  of  the  fiel^  notes  by 
the  Commissioner  of  the  General  Land  OflBce  and  notification  that  it 
was  on  the  market,  to  become  the  purchaser  as  required  in  cases  of  sales 
of  other  school  lands.  Appellee  Hays'  application  was  but  a  prelim- 
inary step  in  the  acquisition  of  title,  and  the  fact  that  the  legislative 
act  appropriated  the  lands  to  the  public  school  fund  and  provided  for 
their  sale  can  not  be  considered  as  ipso  facto  abrogating  appellant's 
leases.  These  leases  were  valid,  and  conferred  upon  appellant  the  sole 
right  to  the  use  of  the  land  covered  thereby  until  such  right  was  legally 
divested  in  the  manner  provided  by  law. 

We  accordingly  conclude  that  appellant's  motion  for  new  trial  should 
have  been  granted.    Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Lane  &  Bodley  Company  v.  City  Electric  Light  and 
Waterworks  Company. 

Decided  February  14,  1903. 

l.^Pleading— Certainty— Defect  in  Machinery— Breach  of  Warranty. 

Where  the  answer  in  an  action  for  the  price  of  an  engine  alleged  that  the 
engine  was  warranted  first  class  in  its  workmanship  and  operation,  but  that 
it  did  not  work  perfectly,  stating  in  what  respect,  and  that  defendant  was 
unable  to  discover  the  defect,  this  was  sufficient  as  showing  such  certainty  as 
the  nature  of  the  case  was  susceptible  of. 

8. — ^Foreign  Corporation — ^Permit — ^Interstate  Commerce. 

Where  a  foreign  corporation  sues  here  upon  a  transaction  constituting  in- 
terstate commerce  it  is  not  required  to  allege  and  prove  that  it  has  a  permit 
to  do  business  in  this  State. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

H.  0.  Evans,  for  appellant 

jB.  M,  Rowland,  for. appellee. 

EAINEY,  Chief  Justice. — Appellant  sued  to  recover  on  a  prom- 
issory note  for  $661,  executed  by  appellee  in  part  consideration  for  an 
engine.  The  note  provided  for  interest  and  10  per  cent  attorney's  fees, 
and  a  lien  was  given  to  secure  said  note,  and  a  foreclosure  was  prayed 
for.  Defendant  admitted  the  execution  of  the  note  and  lien,  but  recon- 
vened for  damages,  alleging  failure  of  engine  to  comply  with  contract. 
Judgment  was  rendered  for  the  plaintiff  for  $100,  from  which  judg- 
ment plaintiff  appeals. 

The  plaintiff  excepted  to  defendant's  answer  on  the  ground  that  it 
did  not  sufficiently  point  out  the  defects  in  the  machinery,  and  did  not 
allege  in  what  respect  it  did  not  comply  with  the  contract.  This  ex- 
ception was  overruled,  and  error  is  here  assigned  thereon.  The  part  of 
the  answer  pertinent  here,  reads :  "That  plaintiff  agreed  and  warranted 
in  said  contract  to  deliver  to  defendant  an  engine  fitted  with  all  the 
latest  improvements  and  of  good  material  and  first-class  workmanship, 
and  one  that  would  run  smoothly,  without  noise  or  jar,  or  undue  heat- 
ing in  any  of  the  journals,  and  to  be  first  class  in  every  respect.  That 
plaintiff  at  the  time  of  the  signing  of  the  said  contract  knew  the  pur- 
pose for  which  plaintiff  was  buying  it,  and  the  use  it  was  to  be  put  to. 
That  the  engine  delivered  by  plaintiff  to  defendant  did  not  comply  with 
said  contract;  was  not  of  good  material  and  first-class  workmanship; 
did  not  run  smoothly,  without  noise  or  jar,  and  was  not  first  class  in 
every  respect  That  because  of  some  defect  in  construction  or  material 
the  nature  of  which  defendant  has  been  unable  to  discover,  the  speed 
and  power  of  the  engine  were  irregular  and  could  not  be  regulated. 
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causing  an  unnecessary  waste  of  fuel  and  water,  and  causing  the  electric 
lights  to  vary  greatly  in  brightness  or  intensity,  sometimes  being  very 
bright,  sometimes  medium,  and  sometimes  going  nearly  or  quite  out. 

That  the  were  made  of  common  casting  when  they  should  have 

been  made  of  steel.  That  if  the  engine  had  been  according  to  contract, 
one  and  three-fourths  cords  of  wood  and  3000  gallons  of  water  per  night 
would  have  been  sufficient  to  run  the  machinery  and  do  all  the  work 
required,  but  with  this  engine  it  was  necessary  to  consume  two  cords  of 
wood  and  4000  gallons  of  water  per  night,  and  even  then  the  speed  of 
the  engine  was  very  irregular,  causing  irregularities  in  the  lights  as 
aforesaid.'*  The  exception  was  properly  overruled.  The  allegations 
of  the.  petition  point  out  with  particularity  in  what  respect  the  ma- 
chinery failed  to  perform  the  function  for  which  it  was  contracted  to 
properly  perform,  and  alleges  that  defendant  was  unable  to  discover 
the  defect.  The  pleader  is  only  required  to  plead  with  that  certainty 
that  the  nature  of  the  case  is  susceptible  of.  If  the  defect  could  not 
be  discovered,  the  party  should  not  be  deprived  of  his  right  on  that 
account.  The  plea  was  suflBcient.  Railway  Co.  v.  Haden,  29  Texas 
Civ.  App.,  280,  68  S.  W.  Rep.,  530.  This  case  is  a  fair  illustration  of 
the  justness  of  this  rule.  The  evidence  shows  that  the  engine  would  not 
perform  properly  the  functions  the  vendors  warranted  it  to  perform, 
and  the  particular  defect  in  construction  that  caused  the  failure  to  per- 
form could  not  be  discovered,  not  only  by  defendant,  but  by  two  parties 
sent  by  plaintiff  to  remedy  the  defect. 

The  second  and  only  other  assignment  of  error  attacks  the  verdict 
for  want  of  evidence  to  support  it.  There  is  no  merit  in  this  assign- 
ment. The  evidence  is  amply  sufiBcient  to  show  that  the  machine  did 
not  comply  with  the  contract,  and  that  plaintiff  sustained  the  amount 
of  damages  awarded  by  the  verdict 

Appellee  presents  cross-assignment  of  errors  which  require  our  con- 
sideration. It  is  contended  that  plaintiff  alleges  that  it  is  a  foreign 
corporation,  but  fails  to  allege  and  prove  that  it  has  a  permit  to  do 
business  in  this  State,  and  therefore  plaintiff  was  not  entitled  to  sue 
and  recover  anything  on  the  note.  This  assignment  is  not  well  taken. 
There  is  nothing  in  the  pleadings  or  proof  to  show  that  plaintiff  was  of 
that  class  of  corporations  that  came  within  the  purview  of  the  statute 
and  required  to  secure  a  permit.  The  facts  show  a  single  transaction. 
Under  the  contract  the  machine  was  to  be  delivered  *^f.  o.  b.  cars''  Cin- 
cinnati, Ohio.  As  far  as  the  evidence  shows  the  transaction  was  inter- 
state commerce,  and  plaintiff  had  the  right  to  sue.  It  is  only  in  those 
cases  where  foreign  corporations  are  required  to  secure  permit  under 
the  statute  that  they  are  required  to  plead  and  prove  the  securing  of  a 
permit  before  they  can  maintain  an  action.     This  is  not  such  a  case. 

Defendant  complains  of  the  judgment  for  allowing  10  per  cent  attor- 
ney fees  on  the  amount  of  principal  and  interest  of  the  note.  This 
was  error.     Plaintiff  was  only  entitled  to  attorney's  fees  on  the  differ- 
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ence  between  the  amount  of  the  note^  principal  and  interest^  and  the 
amount  of  damages  found  in  favor  of  the  defendant  The  difference 
between  these  was  $25,09.  Ten  per  cent  attorney's  fees  on  this  amount 
is  $2.50^  making  the  amount  plaintiff  was  entitled  to  recover  $27.59 
instead  of  $100. 
The  judgment  will  be  reformed  in  this  particiQar  and  affirmed. 

Reformed  and  affirmed. 


452  Bbabdsley  v.  Thomas. 

Mattie  Beardsley  v.  S.  M.  Thomas. 

Decided  February  14,  1903. 

1. — Guardian — Order  Appointing — Presumption  of  Notice. 

Where  there  was  a  jivdgment  of  a  court  appointing  a  third  party  as  guar- 
dian for  certain  minor  chil£*en,  it  must  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  mother  of  the  children  had  notice  of  the  proceedings, 
as  without  such  notice  the  court  would  not  have  had  jurisdiction  to  appoint 
the  guandian. 

2. — Same— Condusiyeness  of  Order. 

Where  a  United  States  court  in  the  Indian  Territory  appointed  a  guar- 
dian for  certain  children,  and  the  guardian,  after  his  removal  to  Texas,  made 
application  for  reappointment  here,  the  original  order  of  appointment  was  con- 
clusive on  the  mother,  who  was  a  party  to  that  proceeding,  as  to  her  own  un- 
fitness, and  as  to  the  fitness  of  the  guardian  so  appointed. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Bice  Maxey. 

J.  P.  Cox  and  Oalloway  &  Hcflin,  for  appellant. 

F.  B.  Dillard,  for  appellee. 

TEMPLETON,  Associate  Justice.— S.  M.  Thomas  filed  applica- 
tion in  the  County  Court  of  Grayson  County,  Texas,  to  be  appointed 
guardian  of  the  persons  of  certain  minors.  Mrs.  Mattie  Beardsley, 
mother  of  the  said  minors,  contested  the  application  and  set  up  her 
rights  as  natural  guardian,  the  father  of  the  minors  being  dead.  In 
bar  of  her  said  rights  the  applicant  pleaded  that  in  April,  1899,  he  was 
appointed  guardian  of  the  persons  of  said  infants  by  the  United  States 
District  Court  for  the  Southern  District  of  the  Indian  Territory;  that 
he  and  the  minors  and  the  contestant  then  resided  in  that  jurisdiction; 
that  he  was  duly  qualified  under  said  appointment,  and  afterwards 
removed  to  Texas;  that  he  b;rought  his  wards  with  him  in  order  that 
they  might  be  near  their  grandparents,  who  resided  in  Grayson  County, 
and  who  were  able  and  willing  to  assist  him  in  raising  and  educating 
them.  A  copy  of  his  application  for  said  appointment  was  attached  as 
an  exhibit  to  the  plea,  and  it  appears  therefrom  that  the  appointment 
was  sought  on  the  ground  that  the  contestant  here  was  not,  for  certain 
reasons  stated,  a  proper  person  to  have  the  custody  of  the  said  minors. 
The  contestant  moved  to  strike  out  the  plea  in  bar  because  the  facts 
therein  alleged  were  immaterial  and  irrelevant.  The  motion  was  over- 
ruled. The  cause  had  reached  the  District  Court  on  an  appeal  from  the 
County  Court,  and  a  trial  before  the  district  judge  resulted  in  an  order 
appointing  the  applicant.  The  contestant  has  appealed  from  the  said 
order. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  overruling  the  motion  to  strike  out  the  plea  in  bar.  In  the  same 
connection,  it  is  urged  under  another  assignment  that  the  court  erred 
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in  permitting  the  applicant  to  introduce  in  evidence,  over  the  objection 
of  the  contestant,  the  judgment  of  the  United  States  court  appointing 
him  guardian  of  the  said  minors.  The  remaining  assignments  complain 
of  the  exclusion  of  testimony  offered  by  the  contestant.  It  appears  that 
she  offered  testimony  tending  to  show  that  it  was  not  true  as  charged 
in  the  application  for  the  original  appointment,  that  she  was  unfit  to 
have  the  custody  of  her  children,  and  that  the  applicant  himself  was 
not,  at  the  time  he  was  first  appointed,  a  proper  person  to  have  the 
guardianship.  The  testimony  was  excluded  on  the  ground  that  the 
unfitness  of  the  contestant  and  the  fitness  of  the  applicant  was  deter- 
mined by  the  judgment  of  the  United  States  court.  All  of  the  assign- 
ments will  be  considered  together,  as  they  raise  but  a  single  question, 
namely,  whether  the  said  judgment  is  conclusive  upon  the  contestant. 

There  is  no  statement  of  facts  in  the  record.  We  will  assume,  in  sup- 
port of  the  judgment  of.  the  trial  court,  that  it  was  shown  that  the 
United  States  court  had  jurisdiction  of  the  proceedings  filed  therein, 
and  of  the  parties  thereto;  that  the  application  of  Thomas  to  be  ap- 
pointed guardian  was  proved  as  alleged,  and  that  the  judgment  was  in 
due  form  and  was  regularly  obtained.  The  application  put  in  issue 
Mrs.  Beardsle/s  rights  as  natural  guardian.  Thomas  could  not  secure 
the  appointment  without  showing  that  she  was  unfit  to  have  the  custody 
of  the  children,  and  it  was  necessary  for  her  to  have  notice  of  the  appli- 
cation. Woener  on  Guardianship,  pp.  90,  95.  Without  such  applica- 
,tion  and  notice,  the  court  had  not  authority  to  declare  her  unfit  stiA 
take  from  her  the  custody  of  her  children.  In  the  absence  of  a  state- 
ment of  facts,  we  must  assume  that  on  the  trial  hereof  it  was  shown 
that  she  had  legal  notice  of  the  first  proceeding.  She  was,  therefore,  a 
party  to  that  proceeding,  and  was  bound  by  the  judgment  entered 
therein.  She  could  not  question  the  validity  of  the  judgment,  or  set 
up  her  rights  as  natural  guardian  against  it.  The  courts  of  this  State 
will  not  retry  the  matters  in  controversy  between  the  parties  which  were 
settled  by  the  judgment  rendered  in  the  first  contest.  Am.  and  Eng.  Enc. 
of  Law,  2  ed.,  1022.  Our  conclusion  is  that  the  record  before  us  does 
not  show  that  the  trial  court  erred  in  refusing  to  go  behind  the  judg- 
ment of  the  United  States  court,  and  in  holding  that  the  said  judgment 
was  binding  on  the  contestant. 

We  do  not  desire  to  be  understood  as  holding  that  the  judgment  of 
the  Federal  court  was  conclusive  upon  the  minors,  and  that  our  State 
courts  would  be  precluded  by  it  from  appointing  as  their  guardian  some 
one  other  than  Thomas,  if  their  interests  required  such  appointment. 
There  is  nothing  in  the  record  to  indicate  that  the  interests  of  the 
minors  will  be  adversely  affected  by  the  appointment  made,  and,  in  the 
absence  of  a  statement  of  facts,  we  will  assuiiie  that  the  evidence  justified 
the  selection  of  the  applicant  as  a  fit  and  proper  person  for  the  office. 

The  judgment  is  affirmed. 

Affirmed. 
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Joseph  Riviere  v.  Henry  Wilkens  et  al. 

Decided  February  17,  1903. 

1.— Deed— Ancient  Instrument— Certified  Copy— Evidence. 

A  certified  copy  of  a  valid  record  of  a  deed,  the  record  being  over  thirty 
^ears  old,  is  admissible  in  evidence  as  an  ancient  instnunenty  just  as  the  orig- 
inal would  have  been. 

2. — Same — ^Proof  for  Record — Subscribing  Witnesses. 

Proof  for  record  of  a  deed  in  1843  by  one  subscribing  witness  was  suffi- 
cient, under  Hartley's  Dig.,  art.  2760,  which  repealed  art.  2756,  requiring  two 
subscribing  witnesses. 

8. — Same — Certificate  of  Oflicer— Oflicial  Designation— Initials. 

Where  in  the  body  of  the  certificate  of  the  proof  of  a  deed  for  record,  the 
officer  making  the  certificate  was  declared  to  be  "the  clerk  of  H.  County,"  and 
the  certificate  was  signed  by  such  officer  with  the  abbreviation  "Clk.  H.  C." 
following  his  signature,  his  official  character  as  clerk  of  the  County  Court  of 
H.  County  was  sufficiently  indicated,  as  the  only  clerk  of  a  county  that  the 
statute  provides  for  is  the  clerk  of  the  county  court. 
4.— Same— Same— Official  SeaL 

It  was  immaterial  that  the  certificate  of  proof,  made  in  1843,  was  with- 
out a  seal,  as  no  seal  was  required  prior  to  the  Act  of  May  12,  1846,  and  if 
this  were  not  so,  the  vice  is  cured  by  the  healing  acts  considered  in  Waters  v. 
Spofford,  58  Texas,  121. 

6. — Same— Filing  for  Record. 

The  record  of  an  instrument  is  proof  that  it  has  been  filed  for  record. 
6i — Same — Same. 

Where  a  deed  was  proved  for  record  before  the  recording  officer,  and  the 
words  "Filed  Apr.  24,  1843"  followed  the  certificate  of  prooiy  and  there  was 
extraneous  evidence  showing  that  the  deed  was  recorded  some  time  in  1843, 
this  was  sufficient  to  show  that  it  was  filed  for  record. 

7. — Same — ^Proof  of  Record. 

Where  the  record  of  a  deed  did  not  recite  the  .date  of  the  recordins,  it 
was  admissible  for  the  county  clerk,  in  connection  with  the  original  book  of 
records  produced  in  court,  to  testify  as  to  the  date  of  recording  the  deeds  im- 
mediately preceding  and  following  the  one  in  question. 

8.— Same— Proof  of  Delivery— Possession. 

Where  an  original  deed  is  lost  and  a  certified  copy  of  its  record  thirty 
years  old  is  offered,  the  record  itself  supplies  proof  of  delivery;  and  posses- 
sion of  the  land  under  such  a  deed  is  not  essential. 

9. — Same— Proof  of  Deed. 

Evidence  held  to  show  that  an  ancient  deed,  proved  by  certified  copy  of 
the  record,  was  a  genuine  instrument,  and  not  a  forgery. 

10.— Parties— Intervener — Deposition. 

Where  in  trespass  to  try  title  one  who  was  not  made  a  party  defendant 
filed  an  answer  without  leave  of  the  court  and  took  depositions,  the  court 
properly  treated  him  as  an  intervener  without  leave,  and  struck  the  pleadings 
and  depositions  from  the  record  on  motion. 

Appeal  from  the  District  Court  of  Harris.     Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Wharton  Branch  and  E,  P,  Turner,  for  appellant. 

Baker,  BotU,  Baker  &  Lovett,  and  J,  W.  Campbell,  for  appellees. 
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GILL,  Associate  Justice. — This  suit  was  brought  in  the  form  of  an 
action  of  trespass  to  try  title,  and  its  apparent  purpose  was  the  recovery 
of  3211  acres  of  land  lying  in  three  contiguous  tracts,  all  situated  on 
the  Hugh  Morgan  league  in  Harris  County,  Texas.  The  tracts  sued 
for  did  not  cover  the  entire  league,  there  being  1217  acres  in  the  south 
end  which  was  not  claimed  by  plaintiff,  but  by  Waller  T.  Bums,  who 
claimed  it  under  the  same  chain  of  title  as  plaintiff.  As  against  all  the 
defendants,  except  those  under  whom  appellant  claims,  and  said  W.  T. 
Bums,  the  case  became  one  of  boundary,  and  the  judgment  upon  this 
issue  is  not  assailed  by  any  party  to  this  appeal. 

The  petition  was  filed  on  the  19th  day  of  December,  1899,  and  named 
S.  W.  Jones  as  one  of  the  original  defendants.  J.  H.  Wilson,  Larkin 
P.  Price  and  Wharton  Branch,  who  in  1883  had  conveyed  the  land  to 
Jones  in  their  capacity  as  attorneys  in  fact  for  the  heirs  of  Hugh  Mor- 
gan, were  also  made  defendants.  Appellant,  Joseph  Riviere,  had  pur- 
chased the  land  from  Jones  in  1896,  but  his  deed  had  not  been  placed  of 
record  when  the  suit  was  brought,  so  he  was  not  sued.  On  April  3, 
1900,  Jones  answered  by  general  demurrer,  general  denial  and  plea  of 
not  guilty.  On  April  9,  1901,  he  filed  an  amendment  stating  that  he 
had  sold  the  land  prior  to  the  institution  of  the  suit  and  disclaiming  all 
interest  therein. 

An  interlocutory  judgment  by  default  had  been  rendered  against 
Jones,  and  while  this  default  judgment  was  still  in  force,  Riviere, 
without  leave  of  the  court  and  without  an  effort  at  service  upon  the 
other  parties  (some  of  whom  were  nonresidents  and  had  been  served  by 
plaintiffs  by  publication),  filed  what  he  termed  his  original  answer, 
in  which  he  asserted  claim  to  the  entire  Hugh  Morgan  league,  and 
prayed  judgment  therefor.  This  paper  was  filed  September  26,  1901. 
On  October  7,  1901,  Jones  and  Riviere  joined  in  a  motion  to  set  aside 
the  judgment  by  default  theretofore  rendered  against  Jones.  On  the 
succeeding  day  tiiis  motion  was  heard  and  granted. 

On  October  21,  1901,  plaintiff  Wilkens  made  a  motion  to  strike  out 
the  answer  of  Riviere  and  dismiss  him  from  the  case  on  the  ground 
that  it  had  been  filed  without  leave  of  the  court.  On  October  31,  1901, 
plaintiff's  motion  was  sustained.  A  motion  on  the  part  of  plaintiff  to 
strike  out  the  depositions  taken  by  Riviere  prior  to  that  time  was  also 
sustained.  On  November  1,  1901,  Riviere  made  himself  a  party  by 
leave  of  the  court,  setting  up  the  same  claim  as  in  the  first  paper  filed 
by  him,  but  the  court  refused  to  set  aside  his  former  orders  with  refer- 
ence to  depositions  theretofore  taken  by  Riviere.  The  depositions  of 
these  witnesses  were  retaken  by  Riviere  and  were  used  by  him  at  the 
trial. 

On  a  trial  by  jury  the  court  submitted  the  case  upon  special  issues. 
Upon  the  answers  of  the  jury  the  court  rendered  judgment  against 
plaintiff  on  the  issue  of  boimdary,  and  in  favor  of  plaintiff  and  against 
Riviere  on  the  question  of  title  to  the  portion  of  the  Hugh  Morgan 
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league  claimed  by  plaintiff.  From  this  judgment  Riviere  alone  haa 
appealed,  Jones  having  been  dismissed  on  his  disclaimer. 

The  plaintiffs  claimed  the  part  of  the  land  to  which  they  asserted 
a  right  under  a  purported  deed  from  Hugh  Morgan  to  A.  C.  and  J.  K. 
Allen,  connecting  himself  therewith  by  mesne  conveyances.  Riviere 
claims  under  deeds  from  the  heirs  of  Hugh  Morgan,  and  shows  a  regular 
chain  of  title  from  them  to  himself.  The  deed  from  Hugh  Morgan  un- 
der which  plaintiff  claims  is  assailed  by  Riviere  as  a  forgery.  The  jury 
answered  that  it  was  genuine.  The  validity  of  this  deed  is  the  real 
issue  between  plaintiff  and  Riviere.  If  it  is  genuine,  the  heirs  of  Hugh 
Morgan  had  no  title,  and  could  convey  none.  If  it  is  a  forgery,  plain- 
tiff had  no  title,  and  the  judgment  is  wrong. 

In  support  of  his  title  plaintiff  offered  in  evidence  a  certified  copy 
from  the  deed  records  of  Harris  County  showing  the  record  of  a  deed 
from  Hugh  Morgan  to  A.  C.  and  J.  K.  Allen  conveying  the  land  in 
controversy.  This  copy  began,  ^^Republic  of  Texas,  County  of  Bra- 
zoria;" was  dated  December  24,  1836;  was  signed  "Hugh  Morgan," 
and  named  as  subscribing  witnesses  Mosely  Baker,  Edward  Burleson 
and  Joseph  Baker,  who  were  recited  to  be  citizens  of  Columbia,  a  town 
in  Brazoria  County.  The  deed  purported  to  have  been  proved  for  rec- 
ord in  Harris  County  by  Joseph  Baker,  one  of  the  subscribing  witnesses, 
on  April  24,  1843,  before  W.  R.  Baker,  who  names  himself  in  the  cer- 
tificate as  clerk  of  Harris  County,  and  signs  the  certificate  "W.  R. 
Baker,  Clk.  H.  C."  Just  underneath  and  to  the  left  of  this  signature 
are  the  words  "Filed  Apl.  24th,  1843,  at  3  o'clock  p.  m."  No  seal  is 
noted  on  the  record  or  in  the  certificate  of  acknowledgment,  nor  does 
the  certificate  recite  that  a  seal  was  appended.  The  record  does  not 
recite  in  terms  the  date  of  the  recording  of  the  instrument,  but  plain- 
tiff showed  by  DuPree,  present  county  clerk,  the  date  of  the  recorded 
deeds  immediately  preceding  and  following  the  record  in  question  (the 
original  book  of  the  records  being  produced),  and  it  was  thus  shown 
that  the  record  was  actually  made  in  1843.  DuPree  further  testified 
that  W.  R.  Baker  was  the  clerk  of  the  County  Court  of  Harris  County, 
Texfts,  in  1843.  That  he,  DuPree,  was  familiar  with  his  handwriting; 
that  the  deed  was  not  recorded  in  the  handwriting  of  Baker,  but  in  a 
handwriting  which  occurred  frequently  in  the  records  at  that  date. 

It  was  also  shown  that  search  had  been  made  for  the  original  of  this 
deed,  and  that  it  could  not  be  found,  but  no  witness  was  adduced  who 
claimed  to  have  ever  seen  it,  nor  were  any  of  the  claimants  under  it 
shown  to  have  been  in  possession  of  the  land  or  to  have  paid  taxes 
thereon.  The  certified  copy  was  admitted  in  evidence  in  connection 
with  what  has  beeii  stated  and  the  testimony  of  ex-Governor  Lubbock 
to  the  effect  that  he  was  acquainted  with  the  three  subscribing  witnesses 
to  said  deed;  that  they  resided  in  Brazoria  County  at  that  time;  that 
they  were  prominent  citizens  and  generally  known,  and  their  oppor- 
tunity for  acquaintance  with  Hugh  Morgan  was  also  shown.     All  the 
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parties  to  the  transaction,  including  the  subscribing  witnesses,  are  shown 
to  have  died  many  years  ago. 

To  its  introduction  Riviere  objected:  (1)  That  in  view  of  the  afiS- 
davit  of  forgery  the  predicate  laid  for  its  introduction  was  insufficient. 
(2)  That  fhere  was  no  proof  of  the  execution  of  the  original,  and  the 
certified  copy  failed  to  show  that  it  was  proven  up  for  registration  by 
two  subscribing  witnesses  within  twelve  months  of  its  date.  (3)  The 
certificate  of  the  officer  before  whom  the  acknowledgment  was  taken  does 
not  indicate  the  character  of  his  office.  (4)  It  does  not  appear  that  the 
officer  affixed  his  seal  to  the  certificate.  (5)  The  description  in  the 
deed  is  insufficient.  (6)  Objection  was  made  to  all  the  evidence  of 
DuPree  on  the  ground  that  parol  evidence  was  inadmissible  to  prove  the 
date  of  a  record  so  as  to  render  admissible  a  certified  copy  as  an  ancient 
instrument,  and  the  record  itself  failed  to  show  the  date  of  its  record, 
and  on  the  further  ground  that  the  witness  was  not  the  clerk  in  1843, 
and  could  not  testify  from  his  own  knowledge.  (7)  There  was  no 
certificate  that  the  deed  had  ever  been  recorded. 

If  the  certified  copy  adduced  was  a  copy  of  a  valid  record  over  thirty 
years  old  it  was  admissible  as  an  ancient  instrument,  just  as  the  original 
would  have  been.  To  be  a  valid  record  the  instrument  recorded  must  have 
been  properly  proved  for  record  before  some  officer  authorized  by  law  to 
take  acknowledgments,  and  properly  certified  by  such  officer.  In  this 
case  the  deed  was  proved  for  record  by  one  of  tiie  subscribing  witnesses. 
Appellant  contends  that  the  law  required  two,  citing  article  2755,  Hart- 
ley's Digest.  That  article  was  repealed  by  article  2760,  and  provision 
made  for  proof  of  a  deed  by  one  of  the  subscribing  witnesses. 

We  think  the  objection  that  W.  R.  Baker's  official  character  is  not 
sufficiently  indicated  by  the  certificate  is  h3rpercritical.  In  the  body  of 
the  certificate  he  is  declared  to  be  "the  cleric  of  Harris  County,''  which 
is  but  another  way  of  saying  he  is  county  clerk  of  that  county,  for  the 
latter  is  not  only  a  very  usual  designation  of  that  official  and  that  office, 
but  the  law  provided  for  no  other  clerk  of  the  county  than  the  clerk  of 
the  county  court.  His  official  character  being  thus  clearly  indicated  in 
the  body  of  the  certificate,  the  meaning  of  the  abbreviations  "Clk.  H.  C." 
following  his  name  is  unmistakable. 

The  absence  of  a  seal  is  immaterial,  because  prior  to  the  Act  of  May 
12, 1846,  no  seal  was  required,  but  if  this  were  not  true,  the  vice  is  cured 
by  the  healing  and  enabling  statutes  cited  and  discussed  in  Waters  v. 
Spofford,  58  Texas,  121. 

The  deed  was  proved  for  record  before  the  officer  authorized  to  record 
same.  The  words  'Tiled  Apl.  24th,  1843,"  being  of  the  same  date  as 
its  proof  for  record,  followed  by  the  fact  of  its  actual  record  about  that 
time,  could  mean  nothing  else  but  that  the  instrument  was  filed  for 
record.  The  record  of  an  instrument  is  proof  that  it  has  been  filed  for 
that  purpose.     Copelin  v.  Shuler,  6  S.  W.  Rep.,  668. 

We  are  of  opinion  the  deed  was  shown  to  have  been  duly  registered. 
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and  we  think  the  evidence  of  DuPree  as  to  the  date  of  the  record,  to- 
gether with  the  original  records,  was  clearly  admissible,  and  eflEectively 
showed  that  the  record  was  made  in  1843.  See  Brown  v.  Heirs  of  Simp- 
son, 67  Texas,  231. 

Baker,  the  clerk,  was  shown  to  be  dead.  Morgan,  the  grantor,  and  all 
the  subscribing  witnesses,  were  shown  to  be  dead.  The  testimony  of 
Lubbock  showed  that  the  subscribing  witnesses  were  men  of  standing 
and  repute,  and  had  opportunities  to  know  Hugh  Morgan.  From  the 
date  of  the  battle  of  San  Jacinto  until  his  death,  Morgan  lived  in  Liberty 
County.  When  an  original  deed  is  assailed  as  a  forgery,  proof  that  it 
is  thirty  years  old,  with  proof  of  possession  of  it  by  the  grantee  and  other 
matters  of  corroboration,  renders  it  admissible  in  evidence  as  an  ancient 
instrument. 

Proof  of  custody  of  the  deed  is  required  in  order  to  show  delivery. 
But  where  an  original  is  lost  and  a  certified  copy  of  a  record  thirty  years 
old  is  offered,  the  record  itself  supplies  proof  of  delivery.  Brown  v. 
Simpson,  67  Texas,  231 ;  Holmes  v.  Coryell,  58  Texas,  680.  But  pos- 
session of  the  land  under  such  a  deed  is  not  essential.  Holmes  v.  Coryell, 
supra. 

We  think  this  with  the  other  proof  offered  made  a  prima  facie  case 
for  plaintiff  which  unless  overthrown  by  appellant  entitled  plaintiff  to 
a  judgment.  The  testimony  offered  by  appellant  on  this  issue  is  inter- 
esting, and  in  some  of  its  features  remarkable.  Several  of  the  witnesses 
are  very  old,  one  of  them  being  more  than  one  hundred  years  of  age,  and 
some  of  them  speak  of  the  battle  of  San  Jacinto  and  the  events  of  that 
time  as  we  speak  of  events  of  yesterday,  but,  after  all,  the  testimony 
amounts  to  no  more  than  that  Hugh  Morgan  was  severely  wounded  in 
that  battle,  and  never  afterwards  left  Liberty  County,  and  we  do  not 
think  this  sufl&cient  to  overthrow  the  presumption  which  ought  to  arise 
from  the  record  of  a  deed  made  nearly  sixty  years  ago  and  never  brought 
in  question  until  now.  It  is  not  unreasonable  to  suppose  that  the  vendee 
went  to  Liberty  County  and  secured  the  signature  of  Morgan.  There  is 
nothing  in  the  instrument  which  precludes  this  presumption. 

In  the  first  part  of  this  opinion  we  set  out  minutely  the  circumstances 
.  under  which  Riviere  came  into  the  case,  and  the  rulings  of  the  court  on 
plaintiff's  motion  to  strike  out  his  first  answer  and  to  suppress  deposi- 
tions taken  prior  to  that  time.  Several  assignments  of  error  are  ad- 
dressed to  the  course  thus  pursued  by  the  court,  but  we  do  not  feel  called 
upon  to  discuss  them  at  length  or  dispose  of  them  in  detail.  Inasmuch 
as  Riviere  was  finally  admitted  as  a  party  to  the  suit,  and  permitted  to 
present  his  defenses  and  assert  his  claims,  and  as  the  depositions  sup- 
pressed were  retaken  and  used  at  the  trial,  nothing  more  serious  than  a 
question  of  costs  is  involved.  We  think  appellant  occupied  the  attitude 
of  an  intervener,  and  should  have  first  procured  leave  to  intervene.  The 
depositions  taken  by  him  before  he  properly  became  a  party  were  rightly 
suppressed^  especially  in  view  of  the  iact  that  there  were  nonresident 
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defendants  whose  rights  were  involved,  who  had  been  served  by  publi- 
cation, and  who  had  not  answered  in  person  or  by  attorney  of  their  own 
selection. 

None  of  the  other  assignments  require  our  notice.  They  present  no 
error  for  which  the  judgment  should  be  reversed. 

As  against  Riviere  the  plaintiff  made  out  his  case.  The  verdict  of  the 
jury  is  supported  by  the  evidence,  and  the  judgment  of  the  trial  court 
should  be  affirmed. 

Affirmed. 
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W.  G.  Low  V.  S.  P.  MooRB. 

Decided  February  18,  1903. 

L^Purchase  from  Agent— Notice— Valuable  Consideration. 

One  who  has  entrusted  personal  property  to  an  agent  with  power  to  sell 
may  recover  it,  or  damages  for  its  conversion,  from  one  who  bought  of   the 
agent  without  notice  of  the  principal's  rights,  where  the  only  consideration  of 
such  sale  was  a  previous  indebtedness  of  the  agent  to  the  purchaser. 
2.— Practice  on  Appeal— Remand. 

Reversing  a  judgment  for  defendant  in  a  suit  for  conversion  of  personal 
property,  the  appellate  court  will  remand,  and  not  render,  where  the  evidence 
leaves  a  question  as  to  the  value  of  the  property  or  the  damages  for  its  deten- 
tion in  any  doubt. 

Appeal  from  the  County  Court  of  McCuUoch.  Tried  below  before 
Hon.  Joe  A.  Adkins. 

Low  sued  Moore  in  justice  court.  On  appeal  to  county  court  defend- 
ant had  judgment  and  plaintiff  appealed. 

T.  C,  Wilkinson  and  Shropshire  &  Rughes,  for  appellant. 

Tf.  E.  Adkins  and  W.  McShan,  for  appellee. 

STEEETMAN,  Associate  Justice. — ^Appellant  brought  this  suit  in 
the  justice  court  for  the  conversion  of  a  buggy,  and  sought  judgment, 
either  for  the  possession  of  the  buggy  and  damages  for  its  detention,  or 
for  its  value  with  interest. 

Upon  appeal  to  the  county  court  a  jury  trial  was  had,  and  from  a 
verdict  and  judgment  in  favor  of  the  defendant,  this  appeal  is  pros- 
ecuted. 

The  following  facts  were  shown:  Appellant  was  living  at  Brown- 
wood,  Texas,  and  engaged  one  W.  C.  Hildebrand,  who  lived  at  Brady, 
Texas,  to  act  as  his  agent  in  the  sale  of  some  buggies.  The  following 
agreement  was  executed: 

"Brownwood,  Texas,  May  15,  1902. — I,  W.  6.  Low,  this  day  agree  to 
furnish  W.  C.  Hildebrand  a  few  jobs  of  spring  work  and  wagons  as  long 
as  satisfactory,  with  the  express  understanding  that  he  sell  them  at 
Brady,  Texas,  and  gives  the  said  W.  6.  Low  a  note  with  lien  on  said 
vehicles  with  10  per  cent  interest  and  approved  by  W.  D.  Carothers, 
Brady,  Texas,  payable  in  cash  or  note  not  later  than  October  1,  1902, 
with  10  per  cent  add  to  wagon  sale  above  invoice  price;  20  per  cent 
above  invoice  price  of  spring  vehicles.  The  above  10  per  cent  and  20 
per  cent  to  be  applied  to  the  credit  of  W.  C.  Hildebrand  when  collected 
by  said  W.  G.  Low.     (Signed)  W.  C.  Hildebrand.'' 

Under  this  contract,  Hildebrand  took  the  buggy  in  question  to  Brady, 
Texas,  and  left  it  in  the  livery  stable  of  appellee.  Hildebrand  owed 
appellee  about  $160  on  account,  and  appellee,  not  knowing  of  the  agency, 
but  supposing  Hildebrand  to  be  the  owner  of  the  buggy,  bought  it  from 
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him  at  an  agreed  price  of  $87.60,  and  paid  for  it  by  crediting  Hilde- 
brand's  account  with  that  amount,  to  which  arrangement  Hildebrand 
agreed.  Appellant  Low  ascertained  these  facts  and  demanded  possession 
of  the  buggy,  and  upon  being  refused,  brought  this  suit  to  recover  it. 

The  only  pleadings  of  the  defendant  were  a  general  denial  and  a 
special  plea  alleging  a  purchase  for  value  in  good  faith  from  Hildebrand, 
and  without  knowledge  of  any  title  or  claim  on  the  part  of  appellant. 

The  court  charged  the  jury  as  follows: 

"That  where  a  principal  intrusts  the  possession  of  his  goods  with  an 
agent,  and  a  person  deals  with  an  agent  as  the  principal,  without  knowl- 
edge of  the' agency,  he  may  set  ofE  any  claim  he  has  against  the  agent 
before  he  is  undeceived,  in  answer  to  the  demand  of  the  principal;  and 
in  this  case,  if  you  believe  from  the  evidence  that  W.  C.  Hildebrand  was 
the  agent  of  the  plaintiff,  W.  6.  Low,  and  that  said  Low  intrusted  his 
goods  with  said  Hildebrand,  and  that  the  defendant  S.  P.  Moore  pur- 
chased the  buggy  involved  in  this  suit  from  said  W.  C.  Hildebrand,  not 
knowing  that  he,  the  said  Hildebrand,  was  the  agent  of  this  plaintiff, 
then  the  defendant  Moore  would  have  a  right  to  offset  any  claim  he  had 
against  said  Hildebrand  in  payment  of  said  buggy. 

'TTou  are  instructed  that  in  order  to  constitute  a  contract,  it  is  nec- 
essary that  the  minds  of  the  two  parties  must  come  together  and  agree 
upon  all  the  terms  and  considerations  of  the  contract.  A  principal  is 
liable  for  the  acts  of  his  agent  done  within  the  scope  of  his  employment. 
An  agent,  notwithstanding  private  instructions,  may,  within  the  limits  of 
his  agency,  bind  his  principal,  imless  the  person  or  party  dealing  with 
the  agent  knew  of  such  instructions.  If  either  party  must  suffer  from 
the  acts  of  an  agent,  it  must  be  the  party  whose  agent  he  is.  If  you 
believe  from  the  evidence  that  W.  C.  Hildebrand,  acting  as  agent  for 
plaintiff  W.  G.  Low,  sold  and  delivered  to  defendant  S.  P.  Moore  the 
buggy  in  controversy,  and  that  said  defendant  Moore  knew  at  the  time 
of  such  sale  that  W.  C.  Hildebrand  was  the  agent  of  W.  G.  Low,  and 
that  said  buggy  was  the  property  of  W.  G.  Low,  the  plaintiff  herein, 
then  in  that  event  you  will  find  for  the  plaintiff  the  value  of  same,  and 
the  reasonable  hire  of  same,  per  day,  from  the  19th  day  of  Jime,  A.  D. 
1902.^' 

'  Appellants  first  assignment  of  error  assails  that  portion  of  the  chai:ge 
which  authorizes  the  jury  to  offset  plaintiff^s  claim  with  the  indebted- 
ness owing  by  the  agent  to  the  defendant,  and  this  assignment  is  sus- 
tained. 

The  propositions  of  law  stated  in  the  charge  are  correct,  and  are  sup- 
ported by  abundant  authority  in  cases  where  they  are  applicable,  but 
they  do  not  apply  to  the  facts  of  this  case.  If  an  agent  enters  into  a 
contract  as  though  made  for  himself  and  the  existence  of  a  principal 
is  not  disclosed,  the  principal  may  generally  enfore  the  contract;  and 
if  he  does  so  and  assumes  the  benefits  of  the  contract,  if  the  agent  has 
been  invested  with  the  indicia  of  ownership,  the  principal  must  take 
the  burdens,  as  well  as  the  benefits  of  the  contract.     He  must,  in  such 
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case^  take  the  contract  subject  to  all  the  equities  existing  between  the 
third  party  and  the  agent. 

These  principles,  however,  are  subject  to  the  further  rule  that  the 
principal  may  recover  his  own  properly  or  its  value,  from  third  persons, 
when  it  has  been  transferred  or  disposed  of  by  an  agent  contrary  to  his 
instructions  or  duty ;  and  to  defeat  the  operation  of  this  rule,  the  pur- 
chaser must  show  two  things:  (1)  That  the  principal  has  invested 
the  agent  with  the  indicia  of  title  to  the  property  or  authority  to  make 
such  disposition:  and  (2)  that  he  bought  the  property  in  good  faith 
without  notice,  and  paid  a  valuable  consideration. 

It  has  been  held  in  some  cases  that  the  mere  possession  of  property, 
by  whatever  means  obtained,  is  not  a  suflScient  indication  of  ownership 
to  create  any  rights  in  favor  of  a  third  person  purchasing  the  property, 
and  it  is  suggested  that  the  principal  or  owner  must  do  something  more 
than  merely  deliver  the  possession  of  the  property  to  the  agent  before 
he  can  be  prejudiced  by  an  unauthorized  sale  by  the  agent.  The  facts 
in  this  case,  however,  do  go  a  step  further  than  the  mere  delivery  of 
possession  to  the  agent ;  and  it  might  possibly  be  said  that  the  agent  was 
invested  with  the  indicia  of  ownership. 

But  the  second  requirement  is  not  met.  The  appellee  in  this  case 
did  not  pay  anything  which  is  in  law  deemed  of  value  when  he  pur- 
chased the  buggy.  As  said  in  Barnard  v.  Campbell,  55  N.  Y.,  456,  the 
purchaser  "must  have  acted  and  parted  with  value  upon  the  faith  of 
such  apparent  ownership  or  authority,  so  that  he  will  be  the  loser  if  the 
appearances  to  which  he  trusted  are  not  real.'' 

A  purchaser  who  simply  credits  the  price  upon  a  pre-existing  indebt- 
edness, does  not  part  with  anything  of  value.  Overstreet  v.  Manning, 
67  Texas,  657 ;  McKamy  v.  Thorp,  61  Texas,  648.  Hence,  the  rule  has 
been  established  that,  "where  an  agent,  as  such,  having  a  general  author- 
ity to  sell,  transfers  his  principaPs  goods  to  a  third  party  in  payment 
of  his  (the  agent's)  debt,  the  principal  may,  as  a  general  rule,  recover 
from  the  third  party  the  goods  so  transferred,  or  the  value  thereof." 
1  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  1174. 

Many  authorities  are  cited  in  support  of  this  rule,  among  others,  the 
case  of  Warner  v.  Martin,  by  the  Supreme  Court  of  the  United  States 
(11  How.,  224),  in  which  it  is  said :  "A  factor  or  agent  who  has  power 
to  sell  the  produce  of  his  principal  has  no  power  to  affect  the  property 
by  tortiously  pledging  it  as  a  security  or  satisfaction  for  a  debt  of  his 
own,  and  it  is  of  no  consequepce  that  the  pledgee  is  ignorant  of  the 
factor's  not  being  the  owner.  When  goods  are  so  pledged  or  disposed 
of,  the  principal  may  recover  them  back  by  an  action  of  trover  against 
the  pawnee,  without  tendering  to  the  factor  what  may  be  due  to  him, 
and  without  any  tender  to  the  pawnee  for  which  the  goods  were  pledged, 
or  without  any  demand  for  such  goods;  and  it  is  no  excuse  that  the 
pawnee  was  wholly  ignorant  that  he  who  held  the  goods  held  them  as  a 
mere  agent  or  factor." 

So  in  the  case  of  Rodick  v.  Cobum,  68  Me.,  170,  it  is  said :    "If  the 
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owner  of  an  article  of  personal  property  delivers  it  to  another  to  sell, 
the  latter  has  no  right  to  deliver  it  to  his  creditor  in  payment  of  his 
own  pre-existing  debt;  and  if  he  does  so,  the  owner  may  maintain  trover 
against  the  creditor  without  a  previous  demand/' 

Many  other  cases  are  to  the  same  effect.  We  are  therefore  of  the 
opinion  that,  under  the  evidence  in  this  case,  the  court  should  have  in- 
structed the  jury  to  find  for  the  plaintiff,  leaving  them  only  to  ascertain 
the  value  of  the  buggy,  and  the  damages  to  which  plaintiff  was  entitled 
for  its  detention. 

We  are  asked  not  only  to  reverse  this  case,  but  also  to  render  judg- 
ment for  appellant;  but  the  evidence  is  not  in  such  condition  as  to 
authorize  us  to  do  so.  The  plaintiff  testified  that  the  buggy  was  worth 
in  the  market  from  $110  to  $120.  It  was  sold,  however,  by  Hildebrand 
for  $87.50,  and  there  was  evidence  to  show  that  the  cost  price  of  the 
bnggy  was  only  $82.60.  We  are  also  unable  from  the  record  to  say 
precisely  the  amount  to  which  plaintiff  would  be  entitled  for  the  deten- 
tion of  the  buggy,  the  only  evidence  being  that  of  the  defendant,  who 
testifies  that  he  hired  out  buggies  at  a  dollar  a  day. 

What  we  have  said  above  will  suflSciently  indicate  our  views,  without 
passing  separately  upon  each  assignment  of  error. 

Because  of  the  errors  pointed  out  in  the  charge  of  the  court,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Texas  &  Pacific  Railway  Company  et  al.  v.  Q.  D.  Hall, 

Decided  February  21,  1903. 

1.— Carriers  of  Freight— Live  Stock  Sfaipment — Connectmg  Lines— Measure  of 
Damages. 
Where  plaintiff  sued  two  connecting  railways  for  damages  from  delay,  etc.» 
in  the  transportation  of  cattle,  and  the  charge  limited  the  liability  of  each  to 
negligence  occurring  on  its  own  line,  without  reference  to  a  third  road  not  sued, 
on  whose  line  part  of  the  delay  occurred,  it  was  not  on  that  account  erroneous 
as  to  the  measure  of  damages  as  permitting  the  jury  to  assess  damages  against 
the  two  companies  sued  that  in  fact  occurred  on  all  three  of  the  lines. 

2.— Same— Harmless  Error. 

The  evidence  showing  that  the  delay  on  such  third  line  could  not  have  in- 
'jured  the  cattle  or  affected  their  market  price,  the  charge  as  given  could  not 
have  been  prejudicial  to  defendants. 

8. — Same — Charge — ^Undue  Prominence. 

The  court  having  charged  that  each  defendant  could  be  held  liable  only  for 
its  own  negligence,  a  reference  in  the  charge  to  the  fact,  pleaded  by  plaintiff, 
that  the  train  broke  in  two  on  one  of  the  lines  and  ran  together,  injuring  the 
cattle,  was  not  error  as  giving  undue  prominence  to  such  fact  and  tending  to 
minimize  the  injuries  on  the  other  line. 

4. — Same — Joint  Contract — Common  Law  Liability. 

Where  the  suit  was  against  connecting  carriers  for  injuries  to  cattle  oc- 
curring on  a  through  shipment,  and  plaintiff  in  his  evidence  expressly  repudi- 
ated any  averment  m  his  petition  declaring  upon  a  joint  contract  for  the  deliv- 
ery of  the  cattle  at  destination,  and  no  such  issue  was  submitted  to  the  jury, 
but  only  those  arising  from  defendants'  common  law  liability,  the  court  prop- 
erly refused  a  peremptory  instruction  to  find  for  one  of  the  defendants  based 
on  the  groimd  that  plaintiff  had  declared  upon  a  joint  contract  which  was  not 
proved. 

5^ — Same — tissue  for  Jury — Conflicting  Evidence. 

Although  plaintiff,  who  was  unacquainted  with  the  distance,  testified  that 
the  connecting  carrier  could  not  have  delivered  the  cattle  at  the  time  agreed, 
having  received  them  from  the  other  line  so  late,  yet  as  one  of  defendants'^  wit- 
nesses testifiea  to  facts  tending  to  show  that  this  could  have  been  done,  the 
issue  so  raised  was  one  for  the  jury. 

6.— Evidence— Market  Value — Objection. 

Where  an  objection  to  the  evidence  of  a  witness  as  to  a  fall  in  the  mar- 
ked price  went  to  the  whole  of  such  evidence,  and  at  least  a  part  of  it  was 
admissible,  there  was  no  error  in  overruling  the  objection. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before  Hon. 
W.  R.  Smith. 

B.  0.  Bidwell,  for  appellant  Texas  &  Pacific  Railway  Company. 

Henry  &  Henry,  for  appellant  Iron  Mountain  Railway  Company. 

Shepherd  &  Crockett,  for  appellee. 

CONNER,  Chief  Justice. — Q.  D.  Hall  instituted  this  suit  in  the 
District  Court  of  Mitchell  County,  Texas,  against  the  Texas  &  Pacific 
Railway  Company  and  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  to  recover  damage  and  injury  to  a  shipment  of  live  stock. 
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The  petition  is  voluminous,  but  we  think  that  the  following  briefly 
but  sufficiently  states  the  substance  of  it :  That  the  defendants  operated 
a  through  line  of  railway  as  connecting  lines  from  latan,  Texas,  to  the 
National  Stock  Yards  at  East  St.  Louis,  111. ;  the  Texas  &  Pacific  Eail- 
way  Company  operating  that  part  of  the  through  line  extending  from 
latan,  Texas,  to  Texarkana,  Texas,  and  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company  operating  that  part  of  the  through  line 
from  Texarkana,  Texas,  to  the  said  National  Stock  Yards.  That 
plaintiff  had,  on  the  10th  day  of  November,  1900,  269  head  of  steers  hi 
latan,  Texas,  ready  for  shipment,  and  the  defendants  were  notified  by 
plaintiff  that  he  intended  tiiem  for  the  market  of  November  13,  1900, 
at  the  National  Stock  Yards.  That  said  defendants  were  promising 
speedy  transportation.  That  the  cattle  left  latan  on  November  10, 
1900,  at  7  p.  m. ;  were  unloaded  too  soon  at  Fort  Worth  at  12 :30  p.  m., 
November  11th,  and  delayed  at  many  places  along  the  route  between 
latan  and  East  St.  Louis,  which 'delays  were  specifically  named,  and 
finally  arrived  at  the  National  Stock  Yards  and  were  unloaded  at  7 
a.  m.,  November  14th,  about  twenty-four  hours  late.  That  the  steers 
were  roughly  and  improperly  handled  by  the  defendants.  That  they 
were  kept  on  the  cars  without  rest,  food  or  water,  for  sixty  hours  between 
Port  Worth  and  their  destination.  That  as  a  result  of  the  delay,  rough 
treatment  of  defendants,  and  the  loss  of  the  favorable  market  of  Novem- 
ber 13th,  plaintiff's  loss  in  the  sale  of  his  steers  amounted  to  the  aggre- 
gate sum  sued  for,  which  he  asked  to  be  apportioned  between  the  de- 
fendants, and  that  he  have  judgment  against  them  for  the  several 
amounts  apportioned  against  them  respectively,  together  with  interest 
and  costs. 

Both  defendants  answered  by  general  denial,  each  making  a  sworn 
denial  of  partnership,  and  further  pleading  various  provisions  of  the 
shipping  contract  limiting  their  liability  as  it  existed  at  common  law, 
and  restricting  the  obligation  and  undertaking  of  each  defendant  to  its 
own  line. 

The  court,  upon  the  jury's  verdict,  entered  judgment  in  favor  of 
plaintiff  against  the  Texas  &  Pacific  Railway  Company  for  $253.06,  and 
against  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company 
for  $506.02,  both  amounts  bearing  interest  from  November  14,  1900, 
from  which  judgment  both  railway  companies  named  have  appealed  to 
this  court. 

Here  referring  to  the  facts  in  a  general  way  it  may  be  stated  that  the 
evidence  supports  the  allegations  of  appellee's  petition  as  above  out- 
lined, and  it  further  appears  that  upon  the  termination  of  the  shipment 
by  the  St.  Louis  Iron  Mountain  &  Southern  Railway  Company  at  East 
St.  Louis,  the  cattle  were  by  said  company  delivered  to  what  is  desig- 
nated as  the  Terminal  Railway  Company  about  1  a.  m.  of  November 
14th,  and  the  latter  company  transported  said  cattle  to  the  National 
Stock  Yards,  a  distance  of  some  twelve  miles,  and  there  unloaded  and 
delivered  the  cattle  at  7  a.  m.  of  the  same  morning  as  alleged.  Inas- 
Vol.  31  civil— 30. 
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much  as  it  thus  appears  that  there  was  some  five  or  six  hours  delay  in' 
the  shipment  on  the  part  of  a  railway  company  not  a  party  to  the  suit, 
it  is  insisted  in  the  first  and  second  assignments  that  the  court  was  in 
error  in  charging  the  jury  that  in  event  they  found  the  facts  of  negli- 
gence and  injury  as  alleged,  they  would  then  find  for  plaintiff^  and 
^'assess  his  damage  at  the  market  value  of  all  cattle  so  killed  (if  any) 
at  that  point  of  destination  at  the  time  they  should  have  arrived  there, 
to  which  you  will  add  the  difference,  if  any,  in  the  market  value  of  all 
gaid  cattle  that  may  have  been  so  injured,  if  any,  at  National  Stock 
Yards,  Illinois,  at  the  time  of  their  arrival  in  the  condition  they  were 
then  in,  and  their  market  value  at  said  place  in  the  condition  they  should 
have  been  in  at  the  time  they  should  have  arrived  there/'  It  is  urged 
that  this  was  prejudicial  in  that  the  jury  were  thereby  permitted  to 
assess  damages  against  the  two  railway  companies  sued  that  in  fact 
occurred  on  all  three  lines  of  railway. 

The  entire  paragraph  of  the  charge  from  which  the  above  quotation 
is  made  was  substantially  in  the  form  approved  in  Railway  Co.  v. 
Cushney,  95  Texas,  309,  64  S.  W.  Rep.,  795,  and  we  think,  when  con- 
sidered together  with  other  parts  of  the  charge,  could  not  have  been 
prejudicial  in  the  particular  above  stated. 

The  court  in  another  paragraph  plainly  and  explicitly  limited  the 
liability  of  each  of  the  railway  companies  sued  to  its  own  negligence 
and  injuries  and  damages  proximately  resulting  therefrom.  Besides, 
we  fail  to  find  any  evidence  of  negligence  on  the  part  of  the  Terminal 
Railway  Company  or  of  any  injury  done  appellee's  cattle  while  in  its 
possession.  The  delay,  or  apparent  delay,  after  receipt  of  the  cattle  on 
the  part  of  the  Terminal  Railway  Company  is  not  explained.  It  may  or 
may  not  have  been  the  result  of  negligence,  but  if  so,  the  charge  as  a 
whole  evidently  excluded  the  appellants  from  liability  therefor,  while 
it  is  quite  clear  that  the  delay  did  not  and  could  not  have  resulted  in  the 
loss  of  an  earlier  market,  so  that  the  first  and  second  assignments  will  be 
overruled. 

It  is  also  insisted  that  the  charge  gave  undue  prominence  to  the  fact 
established  by  the  testimony,  that  the  train  broke  in  two  and  run  to- 
gether to  the  injury  of  plaintiff's  cattle  while  on  the  line  of  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company.  We  fail  to  see 
how  this  charge  operated  te  the  prejudice  of  said  company.  This  cir- 
cumstance was  particularly  pleaded,  and  seems  to  be  uHcontroverted  in 
the  proof.  If,  as  insisted,  it  tended  to  minimize  the  rough  handling 
and  injuries  on  the  line  of  the  Texas  &  Pacific  Railway  Company,  it 
was  immaterial,  because  of  the  court's  explicit  direction  that  each  com- 
pany could  be  held  liable  for  the  proximate  results  of  its  own  negligence 
alone.  The  third  assignment  will  therefore  be  overruled,  and  what  we 
have  stated  in  relation  thereto  we  think  likewise  applicable  to  the  fourth 
assignment,  which  will  also  be  overruled. 

The  fifth  and  sixth  assignments  relate  to  the  refusal  of  the  court  to 
give  peremptory  instructions  to  find  for  the  St.  Louis,  Iron  Mountain 
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&  Southern  Railway  Company.  This  contention  is  based  upon  the 
proposition  that  plaintiff  had  declared  upon  a  joint  contract  for  the 
delivery  of  the  cattle  within  time  for- the  market  of  November  13th. 
We  think  it  sufficient  answer  to  this  contention  to  say  that  if  the  plead- 
ing is  to  be  so  construed,  such  averment  was  expressly  repudiated  by  the 
appellee  while  testifying  as  a  witness,  and  no  such  issue  was  submitted 
to  the  jury,  the  court  submitting  the  issue  made  by  pleading  and  evi- 
dence of  common  law  liability  alone. 

We  think  the  special  charges  requested,  and  to  the  refusal  of  which 
complaint  is  made  in  the  seventh  and  eighth  assignments,  were  suf- 
ficiently presented  in  the  court's  main  charge.  And  while  plaintiff  tes- 
tified that  it  would  have  been- impossible  for  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  to  have  delivered  his  cattle  in  time 
for  the  market  of  November  13th,  after  they  were  received  from  the 
Texas  &  Pacific  Railway  Company,  we  nevertheless  think  that  the  court 
properly  declined  to  peremptorily  instruct  the  jury  that  they  could  not 
consider  decline  in  market  as  an  element  of  damage  against  this  railway 
company,  from  the  fact  that  it  further  appeared  that  the  appellee  was 
unacquainted  with  the  distance  between  Texarkana  and  St.  Louis,  and 
one  of  appellant^s  witnesses  testified  that  the  schedule  time  of  fast  stock 
trains  was  twenty-five  miles  per  hour,  and  that  the  distance  between  the 
two  points  named  was  490  miles,  thus  tending  to  authorize  the  inference 
that  there  was  time  from  10  o'clock  a.  m.  November  12th,  when  the  cat- 
tle were  received  and  started  on  their  journey  by  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  to  have  arrived  in  St.  Louis 
in  time  for  the  market  of  November  13th.  The  court  therefore  prop- 
erly submitted  the  issue  raised  by  the  conflicting  tendency  of  the  evi- 
dence as  a  whole  to  the  jury. 

We  also  fail  to  find  error,  as  presented,  in  the  action  of  the  court  in 
.  permitting  the  witness  Sherwin  to  testify  in  regard  to  the  fall  in  the 
market  from  November  13th  to  November  14th,  based  upon  knowledge 
acquired  from  stock  journals,  bulletin  boards  and  commission  men. 
The  objection  went  to  the  whole,  and  at  least  part  of  the  evidence  ob- 
jected to  was  admissible.  See  International  &  G.  N.  Railway  Co.  v. 
Dimmit  County  Pasture  Co.,  5  Texas  Civ.  App.,  189 ;  Texas  &  P.  Rail- 
way Co.  V.  Donovan,  86  Texas,  378. 

The  foregoing  conclusions  dispose  of  all  assignments  of  error  save 
the  tenth  (which  requires  no  notice),  presented  by  the  St.  Ijouis,  Iron 
Mountain  &  Southern  Railway  Company.  The  assignments  presented 
by  the  appellant  the  Texas  &  Pacific  Railway  Company,  have  been  care- 
fully examined,  but  we  find  no  substantial  merit  therein.  The  evidence 
sufficiently  supports  the  verdict  against  it,  and  we  fail  to  find  preju- 
dicial conflict,  if  any,  in  charges  given  by  the  court  as  urged  in  the 
second  assignment  of  errqr. 

Believing  that  the  evidence  supports  the  verdict  and  judgment,  and 
reversible  error  not  having  been  exhibited,  the  judgment  will  be  affirmed. 

Writ  of  error  refused. 


470  Stewart  v.  Lenoir. 

Parazette  Stewart  v.  W.  T.  Lenoir. 

Decided  February  25,  1903. 

Final  Jttdsment — Appeal. 

By  agreement  between  plaintiff  and  defendant  the  case,  as  against  a  code- 
fendant  not  served,  was  continued,  and  prosecuted  to  trial  and  judgment  against 
the  defendant  served;  this  was  not  a  fiiu&l  judgment  from  which  the  latter  could 
appeal. 

Appeal  from  the  County  Court  of  Falls.  Tried  below  before  Hon. 
W.  E.  Hunnicutt. 

Lenoir  sued  Parazette  and  Jim  Stewart,  continued  as  to  the  latter, 
and  had  judgment  against  Parazette  Stewart,  who  appealed. 

Johnson  dk  Lewellyn,  for  appellant. 

KEY,  Associate  Justice. — ^Appellee  brought  this  suit  against  Para- 
zette Stewart  and  Jim  Stewart.  Upon  trial  a  judgment  was  rendered 
in  favor  of  the  plaintiff  against  the  defendant  Parazette  Stewart,  and 
she  has  appealed. 

Though  not  adverted  to  by  either  party,  the  transcript  presents  a 
question  of  jurisdiction  which  this  court  must  decide  before  it  can 
reach  the  merits  of  the  appeal. 

As  a  general  rule  the  appellate  courts  of  this  State  have  no  jurisdic- 
tion unjil  a  final  judgment  has  been  rendered  in  the  court  below;  and 
there  is  nothing  to  take  this  case  out  of  the  general  rule.  It  is  also  well 
settled  that  a  judgment  which  does  not  finally  dispose  of  all  the  parties 
to  the  suit  is  not  a  final  judgment.  Batts'  Civ.  Stats.,  art.  1383 
Andrews  v.  Andrews,  Dal.,  437;  Simpson  v.  Bennett,  42  Texas,  241 
Martin  v.  Crow,  28  Texas,  615;  Linn  v.  Arambould,  55  Texas,  611 
Railway  v.  Smith,  58  Texas,  74;  Mignon  v.  Brinson,  74  Texas,  18 
Mills  V.  Paul,  1  Texas  Civ.  App.,  419;  same  case,  4  Texas  Civ.  App., 
504.  " 

In  this  case  the  judgment  recites  the  fact  that  the  plaintiff  and 
Parazette  Stewart  agreed  to  a  continuance  of  the  cause  as  to  the  defend- 
ant Jim  Stewart,  because  citation  had  not  been  served  on  him ;  and  the 
judgment  declares  that  it  was  so  ordered.  By  agreement  of  the  same 
parties  the  case  then  proceeded  to  trial.  But  that  agreement  does  not 
make  the  judgment  that  was  rendered  a  final  judgment.  That  judg- 
ment does  not  dispose  of  the  case  as  against  Jim  Stewart,  who  was  a 
party  to  the  suit,  and  therefore  it  is  not  a  final  judgment;  and  not  being 
a  final  judgment,  no  appeal  can  be  prosecuted  from  it. 

Hence  we  hold  that  this  court  has  no  jurisdiction,  and  that  the  ap- 
peal must  be  dismissed. 

Dismissed. 
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J.  A.  CuRLEE  V.  Texas  Home  Fire  Insurance  Company. 

Decided  February  25,  1903. 

1. — ^Insarance — Ayoidance  by  Incnmbraiice. 

A  fire  insurance  policy  covering  a  house  and  certain  personal  property  and 
stipulating  that  "this  entire  policy  shall  be  void  if  the  subject  of  insurance  or 
any  part  thereof  be  or  become  incumbered  by  mortgage  or  otherwise"  was  made 
void  by  the  existence  of  a  venilor's  lien  on  the  land  on  which  the  house  stood  an- 
tedating the  construction  of  the  house.  Bills  v.  Insurance  Co.,  87  Texas,  547, 
distinguished. 

i. — Same — ^Waiver — ^Proofs  of  Loss. 

The  fact  that  insured  and  the  adjuster  of  insurer  together  prepared  proofs 
of  loss  on  blanks  furnished  by  the  latter  and  negotiated  about  a  settlement  at 
a  reduced  figure  without  reaching  an  agreement,  constituted  no  evidence  to  war- 
rant a  submission  of  the  issue  of  waiver  by  insurer  of  the  clause  avoiding  the 
policy  by  reason  of  the  existence  of  an  incumbrance,  where  such  proofs  of  loss 
stipulated  that  the  furnishing  blanks  therefor  and  making  up  proofs  by  an 
agent  of  insurer  should  not  waive  any  of  his  rights. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  C.  Scotf. 

Henderson  dk  Freeman  and  Morrison  &  Wallace,  for  appellant. 

0.  W.  Allen  and  J9.  A.  McFall,  for  appellee. 

KEY,  Associate  Justice. — ^Appellant  brought  this  suit  upon  an  in- 
surance policy  covering  a  house  and  certain  personal  property.  After 
hearing  all  the  testimony  the  court  directed  a  verdict  for  the  defend-, 
ant,  and  the  plaintiff  has  appealed.  The  policy  contains  a  provision  to 
the  effect  "that  this  entire  policy  shall  be  void  if  the  subject  of  the  in- 
surance, or  any  part  thereof,  be  or  become  incumbered  by  mortgage  or 
otherwise."  The  undisputed  testimony  shows,  that  the  house  which  was 
insured  was  situated  upon  land  incumbered  by  a  vendor's  lien,  and  that 
this  condition  existed  at  the  time  the  policy  was  issued.  It  is  true  that 
the  contract  which  created  the  lien  was  made  before  the  house  was  built, 
but  when  the  house  was  built  it  became,  in  law,  part  of  the  land  and  the 
lien  attached  to  it  as  much  as  it  did  to  the  soil  itself.  Hence  there  is 
no  escape  from  the  conclusion  that  a  portion  of  the  subject  of  insurance 
was  incumbered  by  valid  lien  at  the  time  the  policy  was  issued.  And 
if  the  clear  and  unambiguous  terms  of  the  contract  are  to  be  given 
force  and  effect,  it  must  be  held  that  the  policy  is  void,  unless  the  in- 
surance company  has  waived  its  rights  under  the  provision  of  the  con- 
tract referred  to.  This  case  is  distinguishable  from  Bills  v.  Insurance 
Co.,  87  Texas,  547,  in  which  the  stipulation  was  "this  policy  shall  be 
void  if  the  subject  of  insurance  be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple.^'  The  policy  covered  a  building  and  various 
articles  of  personal  property,  and  it  was  held  that  all  this  together — 7 
the  building  and  the  personal  property — ^were  the  subject  of  insurance, 
and  that,  as  the  stipulation  quoted  was  limited  to  buildings  and  did 
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not  include  personal  property,  the  policy  was  not  void,  although  the 
building  was  upon  land  not  owned  in  fee  simple  by  the  insured.  In 
the  case  at  bar  the  forfeiture  is  not  made  to  depend  upon  the  condi- 
tion of  the  entire  subject  of  insurance ;  for,  by  the  terms  of  the  contract, 
the  forfeiture  results,  "if  the  subject  of  insurance,  or  any  part  thereof, 
be  or  become  incumbered  by  mortgage  or  otherwise/'  The  phrase  ^itali- 
cised was  no  part  of  the  contract  in  the  Bills  case,  and  it  unmistak- 
ably manifests  the  purpose  to  make  the  contract  void  and  inoperative 
if  any  part  of  the  subject  of  insurance  was  incumbered  by  mortgage  or 
otherwise. 

We  also  hold  that  the  testimony  was  not  such  as  entitled  plaintiff 
to  have  submitted  to  the  jury  the  question  of  waiver.  It  is  true  that 
after  the  company  was  informed  of  the  incumbrance  on  the  property, 
which  was  after  the  fire  occurred,  it  and  the  plaintiff  together  prepared 
proofs  of  loss  and  the  plaintiff  expended  the  sum  of  $5  in  so  doing. 
It  is  also  true  that  the  plaintiff  testified  that  the  proof  of  loss  was  fur- 
nished at  the  defendant's  request  and  that  the  defendant's  adjuster 
wrote  the  proof  of  loss  which  was  signed  and  sworn  to  by  the  plaintiff. 
However,  the  proof  of  loss  contains  this  provision:  "It  is  expressly 
understood  and  agreed  that  the  furnishing  of  this  proof  of  loss  blank 
to  the  assured,  or  making  up  proofs  by  an  adjuster,  or  any  agent  of  the 
company  or  companies  named  herein,  is  not  a  waiver  of  any  rights  of 
said  company."  It  is  not  denied  that  the  stipulation  quo^  consti- 
tuted a  binding  contract ;  and  giving  effect  to  its  plain  import  we  think 
it  must  be  held  that  what  was  done  in  reference  to  making  proofs  of 
l6ss  did  no  constitute  a  waiver  of  any  right  the  company  had  under  the 
contract  of  insurance.  Roberts,  Willis  &  Taylor  Co.  v.  Sun  Mutual  Fire 
Insurance  Co.,  13  Texas  Civ.  App.,  64. 

All  the  questions  presented  in  appellant's  brief  have  been  considered, 
and  our  conclusion  is  that  no  error  is  shown  and  therefore  the  judg- 
ment will  be  affirmed. 

Affirmed. 

Associate  Justice  Streetman,  having  been  of  counsel,  did  not  sit  in 
this  case. 

The  following  conclusions  of  fact  were  filed  at  a  later  day  of  the 
term,  in  response  to  a  motion  by  appellant  requesting  them: 

Conclusions  of  Fact. — In  response  to  appellant's  motion  requesting 
conclusions  of  fact  on  specified  points,  we  make  the  following  findings : 

1.  The  contract  of  insurance  was  solicited  by  the  appellee,  and  not 
by  the.  appellant. 

2.  The  appellee  asked  no  questions  and  made  no  inquiries  in  reference 
to  an  incumbrance  on  the  land  at  or  before  the  time  of  the  issuance  of 
the  policy.  If  inquiry  had  been  made,  we  presume  appellee  would 
have  ascertained  the  existence  of  the  lien  on  the  property. 
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3.  At  the  time  the  policy  was  issued,  appellant  owed  a  vendor's 
lien  note  on  the  land  upon  which  the  house  was  situated. '  The  note 
was  for  $181  principal,  and  was  not  due  at  that  time. 

4.  It  was  not  shown  that  appellant  had  any  sinister  motive  in  failing 
to  disclose  to  appellee's  agent  the  existence  of  the  lien  at  or  before  the 
time  the  policy  was  issued. 

5.  At  the  time  of  the  destruction  of  the  property  by  fire,  it  ex- 
ceeded in  value  the  amount  of  the  policy  and  the  incumbrance  taken 
together. 

6.  The  deed  to  the  land  upon  which  the  insured  property  was  sit- 
uated disclosed  the  existence  of  the  vendor's  lien  and  was  duly  re- 
corded in  the  county  where  the  land  was  situated  at  the  time  that  the 
policy  was  issued. 

7.  Appellant  paid  the  premium  charged  by  appellee  for  the  policy, 
and  appellee  retained  the  same. 

8.  After  the  blanks  in  the  proofs  of  loss  had  been  filled  out,  and 
after  the  adjuster  and  plaintiff  had  made  inquiries  about  town  in  re- 
ference to  the  value  of  the  goods,  the  adjuster  did  state  to  appellant  that 
if  he  would  make  a  reasonable  concession  on  said  property  he  would 
settle  the  loss.  Then  followed  some  parleying  between  the  adjuster  and 
appellant  as  to  what  would  constitute  a  reasonable  compromise,  but  no 
agreement  was  reached. 

Piled  April  25,  1903. 

Writ  of  error  refused. 


474  Emery  v.  League. 

L.  L.  Emery  v.  J.  C.  League  et  al. 

Decided  February  25,  1903. 

l.—Oil  Lease  Contract — Compliance — Vested  Interest 

An  oil  lease  contract,  although  containing  apt  words  of  conveyance  and 
reciting  a  small  valuable  consideration,  which  was  actually  paid,  can  not  be 
held  an  absolute  conveyance  of  the  minerals  underlying  the  land,  and  title  to 
such  minerals  does  not  vest  in  the  grantee  by  the  mere  execution  of  the  ^instru- 
ment, where  it  is  apparent,  when  the  instrument  is  considered  as  a  whole,  that 
its  real  consideration  was  the  prospecting  and  developing,  with  due  diligence, 
of  the  land  for  oil  and  other  minerals,  and  that  this  was  the  primary  purpose 
of  the  grantors  in  the  execution  of  the  contract,  which  expressly  provides  that 
it  shall  remain  in  force  and  effect  only  so  long  as  the  grantees  faithfully  com- 
ply with  the  covenants  and  agreements  undertaken  to  be  performed.  Such  con- 
tract merely  gives  the  grantee  an  option,  and  compliance  with  its  provisions  is 
necessary  to  secure  a  vested  interest. 

2. — Same — Contract  by  Agent — ^Notice. 

Where  the  contract  was  made  by  a  duly  authorized  agent,  the  principal  was 
charged  by  law  with  notice  of  the  agreement,  and  bound  to  the  same  diligence 
in  its  performance  as  if  the  contract  had  been  executed  by  himself. 

S. — Same — ^Time  for  Compliance — ^Reasonable  Time — ^Forfeiture. 

Where  the  grantee  in  such  oil  lease  contract  agreed  as  a  part  of  his  un- 
dertaking to  secure  a  partition  of  the  land  mentioned  therein,  it  was  necessary, 
in  order  for  him  to  retain  his  rights  thereunder,  to  take  steps  for  securing  such 
partition  within  a  reasonable  time,  and  his  failure,  without  excuse,  to  institute 
proceedings  for  partition  for  six  months,  during  which  two  terms  of  the  dis- 
trict court  intervened,  authorized  a  forfeiture  of  the  contract  on  the  ground 
that  performance  had  not  begim  within  a  reasonable  time. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  William  H.  Stewart. 

L.  A,  Carleton,  for  appellant. 

William  B.  Lockhari,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  a  partition  suit  brought 
by  J.  C.  League  against  the  appellee  Hugh  Jackson  and  a  number  of 
other  defendants  to  partition  a  tract  of  land  in  Galveston  County.  The 
appellant  was  a  party  defendant  to  this  suit,  plaintiff^s  petition  alleg- 
ing that  he  was  asserting  some  interest  or  claim  in  the  land  sought  to 
be  partitioned.  The  defendant  Hugh  Jackson  answered,  asserting  title 
to  an  undivided  11  8-10  acres  of  the  land  involved  in  the  suit,  and 
asked,  as  against  the  plaintiff  and  all  the  other  defendants,  that  said 
interest  be  set  aside  to  him.  The  defendant  L.  L.  Emery  answered, 
setting  up  a  claim  to  all  of  the  mineral  rights  in  and  under  the  land 
claimed  by  appellee  Jackson,  and  averring  that  he  had  acquired  said 
mineral  rights  under  and  by  virtue  of  the  following  instrument  executed 
by  the  vendor  of  said  Jackson  prior  to  his  purchase  of  said  land,  and  of 
which  the  said  Jackson  had  notice  at  the  time  he  purchased. 

"State  of  Texas,  County  of  Galveston.  This  deed  and  contract  of 
lease  executed  and  entered  into  this  the  14th  day  of  March,  1901,  by 
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and  between  Nevile  Montaut  and  wife  Selestine,  and  F.  Harrington 
and  wife  Matilda,  hereinafter  called  party  of  the  first  part,  and  L.  L. 
Emery,  hereinafter  called  party  of  the  second  part,  witnesseth:  That 
whereas  the  said  Nevill  and  Selestine  Montaut  ^nd  P.  Harrington  and 
wife,  Matilda  Harrington,  party  of  the  first  part,  being  the  owner  of 
the  hereinafter  described  property,  and  being  desirious  of  having  same 
prospected  for  minerals,  coal,  mineral  waters,  artesian  waters,  natural 
gas,  petroleum  and  lubricating  oils,  and  being  desirious  of  having  the 
mineral  resources  of  said  land  fully  investigated  and  developed,  does 
hereby  for  and  in  consideration  of  the  sum  of  ten  dollars,  paid  by  the 
said  L.  L.  Emery,  party  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  and  in  the  further  consideration  of  the  covenants, 
agreements  and  stipulations  hereinafter  set  forth  and  undertaken  to  be 
done  and  performed  by  the  party  of  the  second  part,  grant,  demise 
and  lease  unto  the  said  party  of  the  second  part,  legal  representatives, 
heirs,  successors  and  assigns  the  following  described  property,  to  wit: 
Being  our  entire-  interests  in  and  to  the  Montaut  estate,  and  being  four- 
teen acres,  more  or  less,  in  said  tract  on  the  western  portion  of  High 
Island,  for  the  purpose  only,  however,  of  prospecting  said  property  and 
premises  for  minerals  of  whatever  kind  or  character,  co(\l,  mineral  waters, 
natural  gas,  petroleum  and  lubricating  oils,  hereby  giving  and  granting 
to  the  party  of  the  second  part  the  exclusive  right  and  privilege  to  pros- 
pect said  lands  for  the  purpose  of  discovering  any  mineral  deposit, 
coal  mine,  mineral  spring,  natural  gas,  petroleum  or  lubricating  oils, 
by  sinking  thereon  any  shaft  or  shafts,  or  by  boring  thereon  any  well 
or  wells  or  by  doing  any  other  act  or  thing  on  said  premises  necessary 
or  in  keeping  with  a  thorough  and  complete  investigation  or  prospect 
of  the  same  for  the  purpose  above  enumerated,  and  hereby  giving  and 
granting  to  the  party  of  the  second  part  the  sole  and  exclusive  right  and 
privilege  of  developing  and  operating  any  mine  or  deposit  or  mineral 
or  mineral  spring  or  well  or  artesian  well  or  natural  gas  well  or  wells 
or  mines,  or  petroleum  lakes,  deposits  or  wells  or  any  source,  lake  or 
well  of  lubricating  oil,  which  the  party  of  the  second  part  may  discover 
on  the  above  described  land,  and  which,  when  so  discovered,  shall  be- 
come the  property  of  the  second  part,  subject  to  the  provision  of  this 
deed  and  contract.  And  the  party  of  the  second  part,  his  legal  repre- 
senatives,  heirs,  successors  or  assigns  shall  have  the  sole  and  exclusive 
right  to  go  on  and  upon  said  premises  at  any  and  all  times  during  the 
existence  of  this  contract  for  the  purposes  above  indicated,  and  to  build 
thereon  any  railroad,  tram  road,  and  to  move  and  erect  thereon  any 
and  all  kinds  of  machinery,  buildings,  warehouses,  tanks,  pipe  line, 
shackle  works,  etc.,  which  may  be  necessary  or  useful  in  prospecting 
and  investigating  said  lands  for  minerals,  coal,  gases,  oils,  etc.,  and  to 
operate,  develop,  manufacture,  distill  and  conduct  away  the  same  when 
it  shall  have  been  discovered,  for  the  purpose  of  putting  same  in  a  mar- 
ketable condition  and  transporting  it  to  a  market.  And  the  party  of 
the  second  part,  his  legal  representatives,  heirs,  successors,  or  assigns. 
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shall  appropriate  and  convert  to  its  own  use  and  benefits  the  proceeds 
arising  from  the  sale  of  any  such  mineral,  coal,  gases,  or  oils  or  the  bi- 
products  thereof,  provided,  however,  the  party  of  the  second  part,  his 
legal  representatives,  heirs,  successors  or  assigns  shall  pay  and  attorn  to 
the  party  of  the  first  part  121^  per  cent  of  the  gross  crude  output  or 
yield  resulting  from  the  development  or  operation  of  any  such  mine, 
mineral  spring,  artesian  well,  gas  or  oil  well  or  deposit,  and  the  party 
of  th&  second  part  shall  pay  the  market  value  of  said  oil  every  thirty 
days.  And  further  provided  the  party  of  the  second  part  shall  begin 
operations  in  good  faith  on  the  lands  hereby  leased  for  the  purposes 
above  indicated  within  six  months  after  the  final  division  setting  apart 
of  their  respective  shares,  and  said  party  of  the  second  part  shall  have 
six  months  after  said  period  of  time  aforesaid  in  which  to  prospect 
said  land  and  to  complete  a  well.  And  said  party  of  the  second  part 
shall  pay  all  damages  if  he  interferes  with  the  improvements  or  grow- 
ing crops  on  said  land. 

"This  deed  and  contract  shall  remain  in  force  and  effect  between 
the  respective  parties  hereto,  their  legal  representatives,  heirs,  succes- 
sors or  assigns  so  long  as  the  respective  parties  hereto  comply  faith- 
fully and  fully  with  the  covenants,  stipulations  and  agreements  by 
each  respectively  undertaken  to  be  done  and  performed;  provided, 
however,  it  is  distinctly  understood  and  agreed  that  the  party  of  the 
second  part  shall  have  the  right  to  cease  operations  under  this  contract 
whenever  it  shall  become  manifest  that  it  would  be  unprofitable  not  to 
do  so,  and  if  the  party  of  the  second  part  fails  to  find  oil,  he  shall 
pull  the  pipe  up  to  the  artesian  water  supply  and  said  pipe  shall  become 
the  property  of  the  party  of  the  first  part. 

"In  testimony  whereof  we  have  hereunto  set  our  hands,  this  the  14th 
day  of  March,  A.  D.  1901. 

"N.   MONTAUT. 
her 
"SeLESTINE  +  MONTAUT. 
mark 

"F.  Harrington. 

"M.  Harrington,  Party  of  the  JPirst  Part. 

'Ti.  L.  Emery,  Party  of  the  Second  Pari'' 

This  answer  further  avers  that  as  a  part  of  said  agreement  and  con- 
tract above  set  out  he,  the  said  Emery,  agreed  to  secure  a  partition  of 
said  property  and  have  same  set  aside  to  his  grantors  free  of  cost  to 
them.  This  agreement,  which  is  attached  to  said  answer  as  an  ex- 
hibit, is  as  follows : 

"The  State  of  Texas,  County  of  Galveston.  This  memorandum  wit- 
nesseth,  that  I,  L.  L.  Emery,  for  and  in  consideration  of  the  sum  of 
$1  in  hand  paid  by  F.  Harrington  and  Nevill  Montaut,  have  this  day 
contracted  and  agreed  and  do  by  these  presents  contract  and  agree  to 
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secure  to  F.  Harrington  and  wife  and  Nevill  Montaut^  a  division  of 
the  property  left  to  them  by  their  parents^  Mr.  and  Mrs.  John  Montaut, 
setting  apart  to  them  their  respective  shares  of  said  property  as  afore- 
said either  by  suit  at  law  or  otherwise,  free  of  costs  to  the  said  F.  Har- 
rington and  wife  and  Nevill  Montaut,  respectively. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  this  the  14th 
day  of  March,  1901. 

'Tj.  L.  Emery,  by  E.  H.  Ostrom. 

'^Witnessed  in  presence  of;    A.  J.  Johnson,  P.  G.  McNeil." 

This  answer  further  avers  that  the  defendant  Jackson  is  the  owner 
of  the  fee  in  the  land  covered  by  said  contract,  and  asks  that  said  in- 
terest in  the  land  be  set  aside  to  said  Jackson  subject  to  the  rights  of 
this  defendant  under  said  contract,  and  that  the  proportionate  cost  of 
making  said  partition  chargeable  to  the  interest  in  said  land  covered  by 
said  contract  be  adjudged  against  this  defendant. 

To  this  answer  the  defendant  Jackson  replied  by  supplemental  an- 
swer in  which  he  admits  the  execution  of  the  contract  set  out  in  the 
answer  of  said  Emery,  and  that  the  interest  in  the  land  claimed  by 
hin;  is  covered  by  said  contract  and  was  purchased  by  him  with  notice 
of  same,  but  he  avers  that  said  contract  is  void  for  the  following  rea- 
sons: First.  For  want  of  mutuality.  Second.  For  failure  of  con- 
sideration, in  that  the  real  consideration  for  same  was  the  promise  and 
agreement  of  said  Emery  to  procure  without  delay  and  free  of  cost  to 
his  vendors  a  partition  of  said  land,  and  to  explore,  prospect  and  de- 
velop said  land  for  oils  and  other  minerals,  and  that  in  the  perform- 
ance of  said  agreements  and  undertakings  the  said  Emery  has  wholly 
failed.  Third.  Because  by  the  terms  of  said  contract  it  is  provided 
that  same  shall  be  effective  only  so  long  as  the  parties  thereto  should 
faithfully  comply  with  the  covenants  and  agreements  therein  under- 
taken to  be  performed,  and  that  said  Emery  having  never  performed  or 
offered  to  perform  any  of  his  covenants  or  agreements  prior  to  the  fil- 
ing herein  by  this  defendant  on  the  7th  day  of  October,  1901,  of  his 
original  cross-bill  seeking  a  cancellation  of  said  contract,  this  defend- 
ant, by  the  filing  of  said  cross-bill,  elected  to  declare  said  contract  void, 
and  the  same  is  no  longer  of  binding  force  and  effect.  Fourth.  Because 
said  Emery,  by  his  imreasonable  delay  in  procuring  or  attempting  to 
procure  a  partition  of  said  land,  forfeited  his  rights,  if  any  he  had  un- 
■  der  said  contract,  and  can  not  now  be  heard  to  assert  same. 

Upon  each  and  all  of  the  above  grounds  the  defendant  Jackson  asked 
for  a  cancellation  of  said  contract.  The  trial  in  the  court  below  with- 
out a  jury  resulted  in  a  judgment  in  favor  of  the  defendant  Jackson  for 
the  land  claimed  by  him  against  plaintiff  and  all  of  the  defendants, 
and  canceling  the  lease  contract  under  which  the  defendant  Emery 
claimed.  From  this  judgment  the  defendant  Emery  alone  prosecutes 
this  appeal. 

The  facts  disclosed  by  the  record  which  are  material  in  the  deter- 
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mination  of  the  issues  presented  on  this  appeal  are  as  follows:  The 
land  adjudged  to  the  appellee  Hugh  Jackson  by  the  court  below  was 
purchased  by  him  on  the  9th  day  of  May,  1901,  from  J.  C.  League,  who 
had  purchased  same  from  Neville  and  Selestine  Montaut  and  F.  Har- 
rington and  Matilda  Harrington  on  April  29,  1901.  This  land  was  in- 
cluded in  the  lease  gontract  executed  by  and  between  the  parties  above 
named  and  the  appellant  on  March  14,  1901,  and  appellee  Jackson'  pur- 
chased same  with  notice  of  said  contract.  After  the  execution  of  said 
contract  the  appellant  did  nothing  towards  procuring  a  partition  of  the 
land  belonging  to  the  Montaut  estate  and  having  the  interest  of  Nevill 
Montaut  and  Mrs.  Harrington  set  apart  to  them.  He  testified  that  he 
did  not  know  that  his  agent  Ostrom,  who  procured  the  contract  for  him, 
had  bound  him  to  secure  a  partition  of  the  land  until  he  was  so  informed 
by  the  appellee  about  the  1st  of  October,  1901,  after  he  had  filed  his  orig- 
inal answer  in  this  suit,  and  that  he  then  told  appellee  that  he  would 
abide  by  his  contract  in  this  regard  and  would  pay  appellee's  portion  of 
the  costs'  of  the  partition.  Appellee,  in  this  conversation  with  the  ap- 
pellant, informed  him  that  he,  appellee,  did  not  regard  the  lease  con- 
tract as  binding  upon  him,  and  would  fight  any  claim  set  up  thereunder 
by  the  appellant.  The  appellant  was  never  in  possession  of  any  portion 
of  the  land,  and  never  made  any  exploration  thereon  for  oil  or  minerals, 
nor  made  any  preparations  for  prospecting  or  developing  same. 

This  suit  was  filed  on  July  3,  1901,  by  J.  C.  League,  who  was  the 
owner  of  an  undivided  interest  in  the  tract  of  land  of  which  the  land 
in  controversy  is  a  part.  Appellant's  original  answer  consisted  of  a 
general  demurrer  and  general  denial.  This  answer  was  filed  on  Sep- 
tember 30,  1901.  The  amended  answer  in  which  appellant  set  up  his 
contract  and  for  the  first  time  asked  that  the  land  be  partitioned  and 
agreed  to  pay  the  proportionate  costs  of  such  partition  chargeable  to  that 
portion  of  the  land  covered  by  the  lease  contract,  was  filed  on  February 
21,  1902.  The  suit  was  continued  from  time  to  time  by  agreement,  and 
was  not  tried  until  March  3,  1902.  Appellant  actually  paid  $40  as  a 
consideration  for  the  lease  contract;  $25  to  the  Harringtons  and  $15  to 
Montaut.  No  demand  was  ever  made  upon  appellant  by  bis  lessors  that 
he  should  begin  operations  under  the  contract,  nor  that  he  should  proceed 
to  secure  a  partition  of  the  land. 

The  agreement  to  secure  a  partition  of  the  land  was  made  by  a  duly 
authorized  agent  of  appellant  at  the  time  of  the  execution  of  the  lease 
contract  and  was  a  part  of  same,  and  it  is  agreed  that  appellant  was 
charged  with  notice  of  the  terms  of  said  agreement.  At  the  time  the 
lease  contract  was  made  the  lands  adjoining  that  covered  by  said  con- 
tract were  being  prospected  for  oil  and  wells  were  being  sunk  thereon. 
If  the  land  covered  by  the  contract  should  prove  not  to  be  oil  land,  the 
amount  paid  by  appellant  for  the  rights  conveyed  by  the  contract  was 
equal  to  the  value  of  the  land,  but  should  oil  be  discovered  on  the  land, 
its  value  would  be  increased  to  as  much  as  $3000  per  acre. 

Under  appropriate  assignments  of  error  the  appellant  contends  that 
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the  trial  court  erred  in  adjudging  that  the  contract  under  which  appel- 
lant claims  is  void  and  ordering  same  canceled,  for  the  following  rea- 
sons: (1)  Because  said  instrument,  being  supported  by  a  valuable  con- 
sideration, is  an  executed  conveyance  to  appellant  of  an  interest  in  the 
land  therein  described  and  the  minerals  underlying  said  land,  and  ap- 
pellant thereby  obtained  a  vested  right  in  said  property.  (2)  Because 
appellant  could  not  be  deprived  of  his  title  to  the  property  conveyed  to 
him  by  said  instrument  on  account  of  his  failure  to  promptly  procure 
a  partition  of  said  land,  the  contract  not  providing  that  such  failure 
should  work  a  forfeiture  of  the  grant.  (3)  Because  the  evidence  shows 
that  the  appellant  acted  with  reasonable  promptness  in  the  matter  of 
procuring  said  partition.  (4)  Because  no  demand  having  been  made  of 
appellant  to  perform  his  agreement  in  the  matter  of  the  partition  of  said 
land,  his  failure  to  perform  same  did  not  work  a  forfeiture  of  said  con- 
tract. 

While  the  instrument  under  which  appellant  claims  contains  apt  words 
of  conveyance  and  recites  a  valuable  consideration  which  the  evidence 
shows  was  actually  paid,  it  can  not  be  held  to  be  an  absolute  conveyance 
of  the  minerals  underlying  the  land  therein  described,  and  the  title  to 
such  minerals  was  not  vested  in  appellant  by  the  execution  of  said  in- 
strument. The  whole  instrument  must  be  construed  together  and,  when 
so  considered,  it  is  apparent  that  the  real  consideration  therefor  was  the 
prospecting  and  developing  with  due  diligence,  the  land  therein  de- 
scribed, for  oil  and  other  minerals.  This  was  clearly  the  primary  pur- 
pose of  the  grantors  in  the  execution  of  said  contract,  and  it  is  expressly 
provided  in  the  instrument  that  the  same  shall  remain  in  force  and  eflfect 
only  so  long  as  the  parties  thereto  faithfully  comply  with  the  covenants 
and  agreements  undertaken  to  be  performed.  It  is  well  settled  that  con- 
tracts of  this  kind  do  not  vest  an  absolute  title  in  the  grantee,  but  only 
confer  upon  him  the  right  to  acquire  title  by  a  compliance  with  the  terms 
of  the  contract  and  the  discovery  and  development  of  oils  or  other  min- 
erals mentioned  in  such  contract.  In  other  words,  such  instruments 
are  not  conveyances  of  title,  but  are  in  the  nature  of  options,  and  can 
only  ripen  into  a  title  by  a  compliance  with  their  terms  on  the  part  of 
the  grantee  and  the  accomplishment  of  the  purpose  for  which  they  were 
executed.  The  grantee  under  such  instrument,  so  long  as  he  continued 
diligently  to  comply  with  his  agreement  to  prospect  and  explore  the  land 
for  minerals,  could  not  be  deprived  of  his  right  to  acquire  title  to  such 
minerals  by  their  discovery  and  development,  but  no  title  in  such  min- 
erals would  vest  until  their  discovery,  and  unless  such  grantee  begins 
the  performance  of  his  part  of  the  contract  within  a  reasonable  time, 
the  grantor  can  consider  the  contract  abandoned.  Oil  Co.  v.  Teel,  67 
S.  W.  Rep.,  545;  Venture  Oil  Co.  v.  Fretts,  152  Pa.;  Huggins  v.  Daley, 
99  Fed.  Bep.,  613;  Eclipse  Oil  Co.  v.  South  Penn.  Oil  Co.,  34  S.  E. 
Rep.,  92;  Londa  v.  Iron  Co.,  3  S.  E.  Rep.,  120. 

The  instrument  under  consideration  stipulates  that  appellant  shall 
have  six  months  after  the  partition  of  the  land  in  which  to  prospect 
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same  and  complete  a  well,  and  further  stipulates  that  appellant  shall 
procure  a  partition  of  said  land.  No  time  is  fixed  within  which  a  par- 
tition must  be  secured,  but  the  presumption  of  law  is  that  the  parties 
intended  a  reasonable  time.  It  is  to  be  observed  that  this  is  not  a 
stipulation  that  appellant  should  have  six  months  after  the  partition  to 
begin  his  explorations,  but  shall  have  the  right  to  prospect  the  land 
for  that  length  of  time,  and  it  would  seem  that  under  this  stipulation 
the  failure  to  complete  a  well  within  the  time  named  would  terminate 
appellant's  rights  under  the  contract.  But  be  this  as  it  may,  we  think 
it  clear  that  unless  appellant  began  within  a  reasonable  time  after  the 
execution  of  the  contract  to  perform  his  part  of  same  by  making  a 
reasonable  endeavor  to  secure  a  partition  of  the  land,  the  grantors  in 
said  contract  or  their  assignee  could  treat  same  as  abandoned  by  the  ap- 
pellant and  decline  to  recognize  any  further  rights  in  appellant  there- 
under. A  different  rule  is  applied  to  contracts  of  this  character  from 
that  applied  to  ordinary  leases,  and  the  decisions  uniformly  hold  that 
contracts  in  which  land  is  leased  for  the  purpose  of  being  prospected 
and  developed  for  oil  are  to  be  construed  most  favorably  for  the  lessor. 
Bryan,  Laws  of  Petroleum,  p.  146.  In  order  to  preserve  his  rights  un- 
der a  contract  of  this  kind  the  lessee  must  begin  within  a  reasonable 
time  the  performance  of  his  part  of  such  contract  and  continue  in  the 
performance  of  the  same  with  reasonable  diligence.  The  reason  for  this 
rule  is  thus  forcibly  stated  in  the  case  of  Huggins  v.  Daley,  supra: 
"While  most  of  the  cases  have  gone  upon  the  ground  of  abandonment, 
the  governing  principle  in  all  oil  leases  of  the  character  under  consid- 
eration is  that  the  discovery  and  production  of  oil  is  a  condition  prece- 
dent to  the  continuance  or  vesting  of  any  estate  in  the  demised  premises ; 
that  such  leases  vest  no  present  title  in  the  lessee,  and  if,  at  any  time, 
the  lessee  has  the  option  to  suspend  operations,  the  lease  is  no  longer 
binding  upon  the  lessor  because  of  want  of  mutuality;  and  where  the 
only  consideration  is  prospective  royalty  from  exploration  and  develop^ 
ment,  failure  to  explore  renders  the  agreement  a  mere  nudum  pactum, 
and  works  a  forfeiture  of  the  lease,  for  it  is  of  the  very  essence  of  the 
contract  that  work  should  be  done.  And  the  smaller  the  tract  of  land 
the  more  imperative  is  the  need  for  prompt  and  efficient  drilling;  for 
oil  operations  cumber  the  land,  rendering  it  unavailable  for  agricultural 
purposes.  The  landowner  is  entitled  to  his  royalty  as  promptly  as  it 
can  be  had.  The  danger  of  drainage  from  his  small  holding  is  increased 
by  delay,  and  the  resulting  damage  not  being  susceptible  of  pecuniary 
measurement,  is  therefore  not  compensable.  No  such  lease  should  be  so 
construed  as  to  enable  the  lessee  who  has  paid  no  consideration  to  hold 
it  merely  for  speculative  purposes,  without  doing  what  he  stipulated  to 
do,  and  what  was  clearly  in  the  contemplation  of  the  lessor  when  he  en- 
tered into  the  agreement/' 

The  payment  of  a  valuable  consideration  for  a  lease  of  this  character 
can  in  no  way  affect  the  obligation  of  the  lessee  to  proceed  with  diligence 
in  the  performance  of  his  part  of  the  contract.     Of  course  a  lessee  might 
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by  the  payment  of  a  valuable  consideration  procure  an  option  for  a  fixed 
time  within  which  to  prospect  and  develop  mineral  lands,  but  such  is  not 
the  character  of  the  contract  under  consideration.  The  beginning  of 
the  time  in  which  appellant  was  to  prospect  and  develop  the  land  was 
not  definitely  fixed  in  the  contract,  and  unless  he  be  held  bound  to  take 
action  within  a  reasonable  time  to  procure  a  partition  there  would  be 
no  time  limit  to  the  option  granted  him  to  prospect  and  develop  the  laud. 
Under  this  construction  of  the  contract  it  would  be  void  for  want  of 
mutuality.  The  primary  purpose  of  the  contract  being  the  development 
of  the  land,  if  the  lessee  was  not  bound  to  proceed  with  such  develop- 
ments, the  lessor  would  not  be  bound  to  perform  his  part  of  the  contract. 
No  development  of  the  land  could  be  made  until  a  partition  had  been 
procured.  The  fact  that  other  parties  held  an  undivided  interest  in  the 
land  described  in  the  lease  was  an  obstruction  to  the  development  which 
appellant  undertook  to  remove.  If  this  obstruction  had  been  a  physical 
one,  such  as  buildings  or  timber  or  any  other  character  of  physical  ob- 
struction which  it  was  necessary  to  remove,  and  appellant  had  under- 
taken to  remove  same  and  to  complete  a  well  upon  said  land  within  six 
months  after  the  removal  of  such  obstruction,  he  certainly  would  not 
be  permitted  to  wait  any  length  of  time  he  might  choose  to  begin  the 
removal  of  such  obstruction  and  continue  to  hold  the  grantors  in  the 
lease  bound  thereby,  but  would  be  required  to  remove  such  obstruction 
within  a  reasonable  time. 

Our  conclusion  being  that  appellant  acquired  no  vested  interest  in  the 
subject  matter  of  the  contract  under  which  he  claims,  and  that  in  'order 
for  him  to  acquire  any  vested  rights  under  said  contract,  he  must  have 
commenced  within  a  reasonable  time  to  perform  the  undertakings  and 
agreements  stipulated  to  be  performed  by  him  in  said  contract,  it  only 
remains  for  us  to  determine  whether  the  evidence  in  this  case  justifies 
the  conclusion  of  the  trial  court  that  appellant  did  not  begin  the  per- 
formance of  his  part  of  the  contract  within  a  reasonable  time. 

The  lease  was  executed  on  the  14th  day  of  March,  1901,  and  the  evi- 
dence shows  that  appellant  took  no  steps  of  any  kind  towards  procuring 
a  partition  of  the  land,  and  in  no  way  offered  to  comply  with  his  contract 
in  the  regard  until  the  first  of  October,  1901,  after  the  suit  for  partition 
had  been  brought  by  J.  C.  League  and  appellant  had  answered  therein. 
By  supplemental  petition  appellant  seeks  to  excuse  his  delay  in  this 
matter  by  the  fact  that  he  did  not  actually  know  that  he  had  agreed  to 
procure  said  partition  until  he  was  so  informed  by  appellee  about 
October  1,  1901.  The  agreement  to  procure  said  partition  was  made  by 
appellant^a  duly  authorized  agent,  and  appellant  admits  that  he  was 
bound  thereby,  and  he  was  charged  by  law  with  notice  of  said  agreement, 
and  must  be  held  to  the  same  diligence  in  its  performance  as  he  would 
be  held  if  said  agreement  had  been  executed  by  him.  The  suit  for  par- 
tition was  filed  on  July  3,  1901,  so  far  as  this  record  shows  without  the 
knowledge  of  appellant,  and  he  admits  that  he  did  nothing  in  the  per- 
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formance  of  his  contract  to  procure  said  partition  beyond  filing  an 
answer  in  the  case  on  February  21,  1902,  in  which  he  asks  for  a  parti- 
tion of  the  land  ajud  offers  to  pay  the  cost  of  said  partition  chargeable  to 
the  interest  in  the  land  covered  by  the  lease.  We  judicially  know  that 
two  terms  of  the  District  Court  of  Galveston  CJounty  were  held  be- 
tween the  time  of  the  execution  of  the  lease  and  the  term  to  which  the 
partition  suit  is  brought,  and  no  reason  is  shown  why  appellant  could 
not  have  brought  such  suit  to  either  of  these  terms  of  the  court  and 
procured  a  trial  and  partition  of  the  land.  We  think  the  evidence  is 
sufficient  to  sustain  the  judgment  of  the  lower  court  in  canceling  the 
contract  under  which  appellant  claims,  upon  the  ground  that  appellant 
had  failed  to  begin  the  performance  of  his  part  of  said  contract  within 
a  reasonable  time,  and  had  thereby  forfeited  his  rights  thereunder,  and 
said  judgment  will  be  aflSrmed. 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Raij^way  Company  v. 
W.  C.  Bryant  et  al. 

Decided  February  25,  1903. 

1.— Carrier  of  Passengers— Negligence — Crowded  Trains. 

It  is  not  negligence  per  se  for  a  railway  company  to  fail  to  furnish  passen- 
gers with  seats  in  its  cars  and  to  allow  them  to  board  a  car  where  there  are 
not  enough  seats  for  all.  > 

%, — Same— Standing  on  Platform—Abrogation  of  Rule. 

Where  a  passenger  standing  on  the  platform  was  told  by  the  conductor  and 
porter  that  the  position  was  dangerous  and  requested  to  enter  the  car,  the  cus- 
tomary violation  of  the  rule  as  to  riding  on  the  platform  could  not  be  invoked 
to  relieve  the  passenger's  act  of  negligence. 

8. — Same— Action  for  Death — Damages  to  Wife — Separation. 

A  charge  that  if  the  widow  of  the  deceased  passenger  Imd  voluntarily  aban- 
doned her  husband  with  the  fixed  purpose  of  never  returning  to  him,  wholly 
repudiating  the  relation  of  wife,  and  had  determined  not  to  receive  any  bene- 
fits or  aid  from  him  had  he  lived,  she  was  not  entitled  to  recover  for  negligence 
causing  his  death,  is  held  to  have  been  properly  refused  as  an  invasion  of  the 
right  of  the  jury  to  pass  upon  the  facts  and  determine  whether  the  wife  was 
damaged  by  the  death  of  her  husband. 

4.— Same — ^Drunkenness— Contributory  Negligence— Proximate  Cause. 

Where  a  passenger,  although  acting  with  reasonable  prudence  in  taking  his 
position  on  the  platform  of  the  car,  falls  therefrom  because  of  his  intoxica- 
tion, such  drunkenness  is  the  proximate  cause  of  the  resultant  injury,  and  re- 
covery can  not  be  had  therefor. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Dillard. 

Baker,  Botts,  Baker  &  Lovett  and  Frost,  Neblett  &  Blanding,  fo^ 
appellants. 

A.  A.  &  Y,  D,  Kemble,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  alleged  to  have 
arisen  from  the  death  of  Will  Bryant,  instituted  by  W.  C.  Bryant  and 
M.  M.  Bryant,  his  parents,  and  Lila  Bryant,  his  widow.  The  recovery 
was  for  $4000. 

The  facts  established  that  Will  Bryant  got  on  a  crowded  car  in  Dallas 
to  go  to  his  home  in  Rice.  He  took  a  position  on  a  platform  of  the  car. 
The  evidence  was  conflicting  as  to  whether  there  was  room  in  the  car. 
Just  before  reaching  Ferris,  Will  Bryant  fell  from  the  train  and  was 
killed.  He  was  17  years  of  age,  and  had,  a  few  months  before  his  death, 
been  married  to  Lila  Bryant,  a  girl  13  years  of  age,  from  whom  he  had 
separated. 

We  do  not  deem  it  necessary  to  take  up  the  questions  presented  by  the 
numerous  assignments  of  error  and  discuss  them,  but  will  advert  only  to 
those  points  that  appear  to  be  of  importance.  The  following  charges 
were  given  by  the  court:  ' 

^*Fourth.     It  is  the  duty  of  a  railway  company  carrying  passengers  to 
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furnish  a  sufiBcient  number  of  coaches  to  supply  all  its  passengers  with 
room  and  seats  inside  its  coaches,  and  a  failure  to  do  this  is  negligence. 

"Fifth.  It  is  the  duty  of  a  railway  company  carrying  passengers  to 
have  its  passenger  coaches  and  the  means  of  getting  on  and  off  of  them 
in  a  safe  condition,  and  a  failure  to  do  this  is  negligence  on  the  part  of 
such  railway  company. 

"Sixth.  It  is  the  duty  of  a  railway  company  to  carry  passengers  on 
its  trains,  and  it  is  still  a  higher  duty  to  carry  them  safely. 

"Seventh.  If  on  public  or  otherwise  exceptional  occasions  it  is  rea- 
sonably apparent  to  a  railway  company  carrying  passengers  that  an 
unusually  large  number  of  persons  will  apply  to  be  carried,  then  it  is 
the  duty  of  the  railway  company  and  the  managers  of  its  passenger  trains 
to  provide  sufficient  means  of  transportation  to  accommodate  all  appli- 
cants with  room  and  seats  in  the  coaches,  if  that  can  reasonably  be  done, 
and  if  it  is  not  practicable  to  furnish  such  means  of  transportation,  then 
the  duty  to  carry  safely  should  control,  and  to  overcrowd  the  coaches  in 
such  manner  as  to  endanger  the  safety  of  passengers  by  reason  of  such 
overcrowding  would  be  negligence  on  the  part  of  the  railway  company. 

"Applying  these  definitions  of  negligence  and  contributory  negligence 
and  care  to  the  case  now  in  hand,  the  court  charges  you : 

"Eighth.  If  the  defendant  railroad  company,  its  servants,  agents,  or 
employes  in  charge  of  the  passenger  train  at  the  time  and  place  of  the 
negligence,  injury  and  death  complained  of  in  the  petition  (if  they  did 
so  occur)  knew,  or  had  reason  to  believe,  or  could  have  known  by  the 
exercise  of  such  reasonable  diligence  that  the  passenger  train  on  which 
the  deceased,  W.  C.  Bryant,  Jr.,  took  passage,  and  from  which  he  was  bo 
killed,  was  or  would  be  so  crowded  with  passengers  as  to  render  it  im- 
practicable for  all  the  passengers  to  have  room  and  seats  inside  the 
coaches,  then,  in  such  case,  it  was  the  duty  of  the  defendant  railway 
company  to  furnish  additional  coach  room,  if  that  could  be  reasonably 
done,  and  if  it  was  not  reasonably  practicable  so  to  furnish  such  addi- 
tional room,  then  it  was  the  duty  of  said  railroad  company,  its  servants 
and  employes,  to  take  only  so  many  passengers  as  could  be  furnished 
room  and  seats  in  the  coaches  then  available.  And  if  the  said  W.  C. 
Bryant,  Jr.,  was  received  as  a  passenger  as  alleged,  and  if  there  was  not 
room  inside  the  coaches  for  him  to  be  seated,  and  if  the  defendant  com- 
pany, its  agents,  servants  or  employes  in  charge  of  said  train  knew,  or  by 
the  use  of  reasonable  diligence  could  have  known,  such  crowded  condi- 
tion of  the  coaches,  then  to  receive  and  undertake  to  carry  W.  C.  Bryant, 
Jr.,  as  a  passenger  under  such  conditions  was  negligence  upon  the  part 
of  the  defendant  company.  And  if  under  such  conditions  a  man  of 
ordinary  prudence  would  have  taken  a  position  on  the  platform,  or  would 
have  been  practically  under  the  necessity  to  take  that  or  a  like  dangerous 
position,  then,  in  such  case,  the  deceased  W.  C.  Bryant,  Jr.,  would  not 
be  chargeable  with  contributory  negligence  on  account  of  being  on  the 
platform. 

"Ninth.     If  there  was  a  broken  or  defective  car  step  to  the  coach  on 
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which  deceased^  W.  C.  Bryant,  Jr.,  was  riding,  in  case  he  was  riding  as 
a  passenger  on  defendant's  coach  or  train,  and  if  the  defendant  railroad 
company,  its  agents,  servants  or  employes  in  charge  of  such  train  or 
coach  knew,  or  by  the  exercise  of  reasonable  diligence  could  have  known, 
of  such  broken  or  defective  car  step,  and  if  without  negligence  of  W.  C. 
Bryant,  Jr.,  such  broken  or  defective  condition  of  the  car  step  was  the 
cause  of  the  fall  and  death  of  W.  C.  Bryant,  Jr.,  then  the  defendant  com- 
pany would  be  liable  in  damages  to  the  plaintiff.  If  said  deceased  W.  C. 
Bryant,  Jr.,  was  on  or  about  such  car  step  by  reason  of  defendant  com- 
pany, its  agents,  servants  or  employes,  in  having  failed  to  furnish  room 
in  its  coaches,  if  they  did  so  fail,  and  if  such  defect  in  the  car  step,  if 
any,  was  unknown  to  said  Bryant,  and  would  not  have  been  known  to  a 
man  of  ordinary  prudence  under  the  same  or  like  conditions,  then  in 
such  case  the  said  Bryant  is  not  chargeable  with  contributory  negligence 
in  being  on  or  about  such  broken  car  step." 

We  can  not  subscribe  to  the  doctrine,  enunciated  by  the  charge,  that  a 
railroad  company  is  guilty  of  negligence  as  a  matter  of  law  because  it 
does  not  furnish  a  seat  for  each  passenger  who  may  get  on  its  cars. 
There  is  no  statute  requiring  railway  companies  to  furnish  seats  for  pas- 
sengers, nor  does  proof  of  a  failure  to  furnish  a  seat  for  a  passenger  make 
out  such  a  case  of  negligence  as  would  justify  a  judge  in  depriving  the 
jury  of  the  prerogative  of  passing  upon  the  facts.  The  right  given 
juries  of  exclusive  determination  of  the  weight  of  the  evidence  and  the 
credibility  of  witnesses  has  been  most  carefully  guarded  by  statute  and 
zealously  enforced  by  judicial  construction,  and  no  appellate  court  can- 
or  will  countenance  or  approve  any  attempt  to  weaken  such  prerogative 
or  detract  from  its  full  force  and  effect.  As  said  by  Judge  Roberts  in 
the  case  of  Railway  v.  Murphy,  46  Texas,  356 :  "The  judge  is  forbidden 
by  law  either  to  aid  a  jury,  or  to  infringe  upon  their  province  in  weigh- 
ing the  evidence,  or  in  deciding  upon  the  facts,  in  every  case  submitted 
to  them.  It  presupposes  that  the  jury  is  as  competent  to  find  the  facts 
as  the  judge  is  to  decide  the  law.  This  admits  of  no  exception  so  far 
as  his  duty  is  concerned,  whether  the  facts  are  plainly  established  by  thje 
evidence,  for  one  side  or  the  other,  or  are  complicated  or  doubtful.*' 

In  the  case  of  Railway  v.  Gascamp,  69  Texas,  547,  it  was  said :  "Ac- 
cording to  the  rule  in  this  court,  in  order  that  an  act  shall  be  deemed 
negligent  per  se,  it  must  have  been  done  contrary  to  a  statutory  duty,  or 
it  must  appear  so  opposed  to  the  dictates  of  common  prudence  that  we 
can  say,  without  hestitation  or  doubt,  that  no  careful  person  would  have 
committed  it."  The  rule  is  still  more  rigidly  stated  in  Railway  v.  Hill, 
71  Texas,  451 :  "We  have  been  cited  to  no  case  where  it  has  been  held 
competent  for  the  court  to  charge  upon  any  particular  combination  of 
facts  as  constituting  negligence,  save  when  so  declared  by  law.  Courts 
have  insisted  upon  the  right  in  plain  cases  to  exercise  such  prerogatives, 
but  it  has  been  a  barren  right,  and  no  exercise  of  it  has  been  known  to 
us  by  our  courts." 

The  statutes  of  Texas,  as  well  as  the  decisions  of  its  appellate  courts. 
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have  gone  88  far  perhaps  as  the  laws  of  any  State  in  the  Union  to  pro- 
tect the  prerogative  of  juries  to  pass  upon  facts^  but  Texas  does  not  stand 
alone  in  demanding  that  in  cases  similar  to  that  under  consideration 
the  question  of  negligence  must  be  left  to  the  jury.  In  the  case  of 
Werle  v.  Railway,  98  N.  Y.,  650,  the  car  was  crowded,  no  seat  was 
vacant,  and  the  passenger,  with  others,  took  a  position  on  the  platform. 
The  train  on  turning  a  curve  ran  at  a  high  rate  of  speed,  and  the  passen- 
ger was  thrown  off  and  killed.  The  Court  of  Appeals  of  New  York  held 
that  the  case  presented  questions  of  fact  to  be  determined  by  a  jury.  In 
Dennis  v.  Railway,  31  Atl.  Rep.,  52,  a  Pennsylvania  case,  a  passenger 
was  told  by  the  conductor  that  there  was  room  inside  the  car,  but  there 
was  not,  and  he  stood  on  the  platform  and  was  pushed  oif  and  hurt,  and 
the  court  held  that  the  question  of  negligence  was  one  for  the  jury. 

In  the  case  of  Burton  v.  Ferry  Company,  114  U.  S.,  474,  a  woman 
got  on  a  crowded  ferry  boat  and  could  not  procure  a  seat,  and  while 
standing  was  thrown  down  and  injured  by  a  lurch  of  the  boat  in  landing. 
The  contention  was  that  the  trial  court  erred  in  refusing  to  instruct  the 
jury  that  the  defendant  was  guilty  of  negligence  in  failing  to  furnish  the 
injured  party  with  a  seat.  It  was  held  to  be  a  question  of  fact  for  the 
jury.  In  the  case  of  Goodwin  v.  Railway  (Maine),  24  Atl.  Rep.,  816, 
a  passenger  was  thrown  from  the  platform  of  a  crowded  car,  and  tlie 
court  said:  "The  plaintiff's  counsel  urges  that  the  jury  was  the  legal 
tribunal  not  only  to  determine  all  the  facts  and  circumstances,  but  also 
to  adjudicate  whether  the  acts  or  omissions  of  the  parties  were  prudent 
or  negligent.     This  is  true ;  we  have  repeatedly  so  held:" 

In  view  of  the  fact  that  the  charges  are  so  repugnant  to  the  letter  and 
spirit  of  our  statutes,  and  so  antagonistic  to  Texas  decisions,  it  was 
doubtless  unnecessary  to  cite  the  decisions  of  other  States,  and  it  was 
only  done  to  show  that  the  doctrine  is  peculiarly  applicable  to  the  facts 
in  this  case,  for  in  each  one  of  the  cited  cases  the  passenger  was  killed 
or  injured  by  being  thrown  from  the  platform  of  a  crowded  car.  Tinder 
the  terms  of  the  charges  it  was  the  absolute  legal  duty  of  the  railway 
company  to  furnish  room  and  a  seat  for  the  passenger,  regardless  of  the 
circumstances  surrounding  it,  and  the  only  question  left  to  the  jury  was 
to  determine  if  deceased  had  acted  with  ordinary  prudence  in  standing 
or  sitting  on  the  platform  or  steps  of  the  car. 

It  must  not  be  understood  that  this  court  holds  that  a  railway  com- 
pany is  not  under  obligation  to  furnish  accommodations  for  its  passen- 
gers, but  on  the  other  hand  we  hold  that  ordinarily  a  railroad  is  bound 
to  furnish  seats  and  other  accommodations  for  those  occupying  its  cars 
as  passengers,  but  when  it  fails  to  furnish  such  accommodations  a  trial 
court  is  not  justified  in  declaring  such  failure  negligence  per  se.  Such 
failure  is  only  evidence  of  negligence,  to  be  weighed  and  considered  by  a 
jury. 

In  the  seventh  paragraph  of  the  charge  the  jury  was  not  only  in- 
structed that  it  was  the  duty  of  the  railway  company  to  furnish  sufficient 
means. of  transportation  and  furnish  all  applicants  with  room  and  seats, 
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if  that  could  be  reasonably  done,  but  it  went  further  and  instructed  the 
jury  that  if  room  and  seats  could  not  be  furnished,  then  the  duty  to  carry 
safely  should  control,  or  in  other  words  no  passenger,  however  desirous 
he  might  be  to  board  a  train,  should  be  allowed  to  do  so  unless  he  could 
be  furnished  with  a  seat?'  There  might  be  circumstances  under  which  a 
passenger  might  prefer  to  enter  a  car  and  stand  up  in  the  aisle  rather 
than  not  make  the  journey,  and  we  undertake  to  say  that  no  railroad 
company  could,  as  a  matter  of  law,  be  held  to  be  negligent  in  permitting 
him  to  exercise  such  privilege.  It  was  for  the  jury  to  say  whether,  under 
the  circumstances,  appellant  had  been  guilty  of  negligence. 

It  is  claimed  by  appellees  that  the  case  of  Railway  v.  Blau,  62  S.  W. 
Rep.,  552,  decided  by  this  court,  sustains  the  charge  given  by  the  court. 
The  contention  is  not  sustained  by  the  decision  in  that  case.  In  that 
case  it  was  held  that  the  existence  of  certain  facts  constituted  negligence 
and  it  was  not  error  to  so  inform  the  jury,  and  such  opinion  may  be  jus- 
tified because  it  was  utterly  impossible  for  such  facts  to  exist  without 
constituting  negligence  and  nothing  could  prevent  it  from  being  negli- 
gence. A  railroad  company  might  fail  to  furnish  a  seat  for  a  passenger 
and  yet  not  be  guilty  of  negligence.     Railway  v.  Morris,  94  Texas,  505. 

The  court  instructed  the  jury  that  if  the  rule  prohibiting  passengers 
from  riding  on  platforms  was  ufeually  and  customarily  disregarded,  with 
the  knowledge  of  appellant,  the  abrogation  of  the  rule  will  be  presumed, 
and  the  conduct  of  deceased  should  be  considered  without  reference  to 
such  rule.  The  uncontroverted  evidence  shawed  that  the  conductor  and 
porter  had  requested  deceased  to  enter  the  car  and  not  remain  on  the 
platform,  but  that  he  refused  to  do  so,  and  no  custom  could  relieve  him 
from  the  effect  of  notice  that  his  presence  on  the  platform  was  contrary 
to  the  wishes  of  the  railroad  company.  The  customary  violation  of  the 
rule  could  not  have  influenced  the  action  of  deceased  when  he  was  told 
that  it  was  dangerous  on  the  platform  and  was  requested  to  enter  the  car. 

Special  charges  numbered  2,  4,  5,  6,  7,  11,  12,  13,  14  and  16,  requested 
by  appellant,  were  properly  refused,  as  each  one  of  them  declared  that 
certain  acts  on  the  part  of  Will  Bryant  constituted  contributory  negli- 
gence. .  They  are  subject  to  the  same  objections  urged  against  the  charge 
of  the  court. 

Appellant  requested  the  following  charge :  "If  from  the  evidence  you 
believe  that  the  plaintiff,  Lila  Bryant,  widow  of  Will  Bryant,  voluntarily 
abandone4  her  husband  with  the  fixed  purpose  of  never  returning  to  him, 
and  wholly  repudiated  the  relation  of  wife  to  Will  Bryant,  and  had 
determined  not  to  receive  any  benefits  or  aid  from  him  had  he  lived, 
then  his  death  under  such  circumstances  inflicted  no  injury  upon  her, 
and  consequently,  though  you  may  believe  Will  Bryant's  death  was  the 
result  of  negligence  on  the  part  of  defendant,  no  recovery  can  be  had  by 
her."  The  charge  was  properly  refused.  It  was  a  clear  invasion  of  the 
right  of  the  jury  to  pass  upon  the  facts,  and  determine  whether  the  wife 
was  damaged  by  the  death  of  her  husband. 

It  was  alleged  in  the  answer  that  the  death  of  Will  Bryant  resulted 
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from  his  standing  on  the  platform  of  the  car  while  drmik,  which  ren- 
dered him  careless  and  incapable  of  properly  protecting  himself  from 
danger.  There  was  evidence  tending  to  establish  the  allegation.  The 
court  charged  the  jury  that  drunkenness  alone  would  not  be  contributory 
negligence.  "But  if  while  either  drinking,  drunk,  or  sober,  the  said 
decedent  went  upon  the  platform  of  the  car,  and  if  so  going  on  the  plat- 
form was  an  act  which  a  man  of  ordinary  prudence  would  not  have  done 
under  the  circumstances  then  existing,  then  if  so  being  on  the  platfonn 
was  the  immediate  or  proximate  cause  of  his  death,  then  in  such  case 
he  would  be  chargeable  with  contributory  negligence,  and  the  plaintiff 
would  not  be  entitled  to  recover."  The  charge  was  calculated  to  lead  the 
jury  to  believe  that  if  the  deceased  acted  prudently  in  going  upon  the 
platform,  he  was  not  guilty  of  contributory  negligence,  although  he 
would  not  have  fallen  from  the  platform  but  for  his  drunkenness.  Will 
Bryant  may  have  acted  with  reasonable  prudence  in  taking  his  position 
upon  the  platfonn  of  the  car,  still,  if  after  assuming  that  position  his 
intoxication  caused  him  to  fall  from  the  platform,  such  drunkenness 
would  be  the  proximate  cause  of  his  death,  and  his  wife  and  parents 
could  not  recover  damages.  There  was  no  evidence  that  justified  the 
recovery  of  exemplary  damages,  and  that  issue  should  not  have  been 
submitted  to  the  jury. 

We  have  considered  every  matter,  deemed  of  importance,  raised  by  the 
fifty-three  assignments  of  error.  For  the  errors  indicated,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Qalveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 
PoRFiRio  Contreras. 

Decided  February  25,  1903. 

1.— Action  for  Deaths-Pleading— Negligence. 

In  action  of  damages  for  causing  death  a  petition  is  sufficiently  specific  as 
to  the  negligence  charged  where  it  alleges  that  the  deceased,  while  a  jpassenger 
on  defendant's  train,  was  killed  by  reason  of  the  derailment  of  the  tram,  caused 
by  the  negligence  of  the  servants  in  charge  thereof. 

8.— Same— Posthumous  Child. 

Where  a  posthumous  child  sues  for  damages  sustained  through  negligence 
causing  his  father's  death,  the  fact  that  his  mother  and  the  other  children  have 
already  recovered  for  the  damages  they  sustained  by  the  death  can  not  defeat 
plaintiff's  right  of  recovery,  but  may  he  shown  by  ttte  defendant  as  bearing  on 
the  extent  of  the  present  recovery. 

Appeal  from  the  District  Court  of  Val  Verde.  Tried  below  before 
Hon.  J.  M.  Qoggin. 

Baker,  BoiU,  Baker  &  Loveit  and  Ellis  it  Love,  for  appellant. 

Joseph  Jones,  Henry  I,  Moore,  and  H.  E,  McMains,  for  appellee. 

JAMES,  Chief  Justice. — This  action  is  brought  by  appellee  to  re- 
cover damages  arising  to  him  from  the  death  of  Estevan  Contreras,  his 
father,  caused  by  the  derailment  of  defendant's  passenger  train  near 
Maxon  Springs,  the  petition  alleging  that  Estevan  was  a  passenger  on 
defendant's  said  train ;  that  at  said  place  defendant's  agents  and  servants 
in  charge  of  said  train  so  negligently  and  carelessly  managed  and  con- 
trolled the  same  that  the  entire  train  was  derailed,  wrecked,  demolished 
and  fired,  and  that  said  Estevan  Contreras  and  many  other  passengers 
were  imprisoned  in  the  debris  without  possibility  of  escape  and  slowly 
burned  to  death,  and  their  bodies  consumed  by  the  flames.  The  follow- 
ing cases  hold  that  the  allegations  of  negligence  were  sufficiently  specific 
as  against  even  a  special  demurrer.  Railway  Co.  v.  Smith,  74  Texas, 
276;  Railway  Co.  v.  Wilson,  79  Texas,  371. 

Plaintiff  was  a  posthumous  child  of  Estevan  Contreras.  Defendant, 
in  its  answer,  among  other  things,  alleged  in  substance  that  if  such  was 
the  status  of  plaintiff,  then  that  he  was  one  of  six  children  of  Estevan, 
who,  together  with  their  mother,  are  entitled  to  a  proportionate  part  of 
the  damages,  if  any,  caused  by  the  father's  death ;  and  that  the  mother 
and  five  of  the  children  had  brought  suit  against  defendant  for  such 
damages,  and  on  March  26,  1902,  had  recovered  $2300  on  behalf  of  the 
mother  and  $400  on  behalf  of  each  of  said  five  children,  and  that  de- 
fendant had  satisfied  said  judgment. 

The  court  sustained  a  special  exception  to  said  allegation,  the  ground 
of  which  was  that  such  matter  was  immaterial,  and  showed  no  defense 
to  plaintiff's  cause  of  action.  In  this  we  think  the  court  was  correct. 
This  action  was  on  behalf  of  this  plaintiff  to  recover  the  pecuniary 


490  G.  H,  &  S.  A.  Ry.  Co.  v.  Contrerab. 

damage  sustained  by  him  in  the  loss  of  his  father,  and  what  the  mother 
and  other  children  may  have  done  or  recovered  was  immaterial. 

Defendant  would  not  have  been  entitled  to  prove  in  this  case  that  a 
judgment  in  the  other  case  had  awarded  the  mother  and  the  other  chil- 
dren certain  sums  as  the  damage  appertaining  to  them,  and  there  cer- 
tainly was  no  error  in  striking  out  so  much  of  the  allegations.  But  it 
may  be  that  it  was  to  some  extent  material  to  defendant  to  show  in  this 
case  the  existence  of  the  mother  and  five  other  children,  who  were  en- 
titled also  to  recover  pecuniary  damages  accruing  to  each  from  the  death 
of  the  father,  as  bearing  in  some  degree  on  the  extent  of  the  present 
recovery.  Such  fact  would  not  constitute  a  defense,  but  would,  at  most, 
be  admissible  as  evidence  affecting  the  amo.unt  of  plaintiff's  pecuniary 
jecovery.  Defendant,  however,  sustained  no  injury  in  this  respect  by 
the  sustaining  of  the  exception,  for  the  evidence  before  the  jury,  undis- 
puted, was  in  accprdance  with  defendant's  allegation  that  plaintiff  was 
one  of  the  six  children  of  Estevan  Contreras,  all  living,  who  together 
with  the  mother  constituted  his  family,  upon  whom  it  was  shown  he 
spent  all  his  earnings. 

The  fourth  assignment  is  that  the  verdict  is  excessive,  which  we  think 
is  not  the  case  under  the  evidence. 

Afp^rmed. 
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San  Antonio  &  Aransab  Pass  Railway  Company  v. 
James  D.  Montgomery. 

Decided  February  27,  1903. 

1.— Railroads^Footpath  Across  Tracks— InTitatioii. 

The  mere  use  by  the  public,  without  objection,  of  a  footpath  across  rail- 
way tracks  is  not  sufficient  to  authorize  the  inference  of  an  invitation,  and 
those  using  such  footway  are  mere  licensees  who  must  accept  the  path  as  they 
find  it,  the  company  being  under  no  more  duty  to  maintain  it  in  a  safe  condi- 
tion than  a  citizen  with  reference  to  a  footpath  across  his  premises. 

8. — Same — ^Acquiescence — ^Liability  Not  Shown. 

A  railroad  company  had  dedicated  to  public  use  a  crossing,  consisting  of  a 
driveway  and  footpaths  on  each  side  thereof,  but  the  city  authorities  had  never 
established  a  crossing  there.  Between  the  driveway  and  the  footpaths  there 
was  a  space  across  the  ends  of  which  the  company  had  placed  a  chain,  but 
pedestrians  had  without  objection  for  a  long  time  been  in  the  habit  of  crossing 
these  spaces  diagonally.  Held,  that  no  duty  was  imposed  on  the  company  to 
keep  such  spaces  in  a  safe  condition  at  the  place  where  crossed  by  pedestrians, 
and  one  using  the  path  made  by  them  and  mjured  by  an  obstruction  resulting 
from  such  use  was  not  entitled  to  recover. 

Appeal  from  the  County  Court  of  De  Witt.  Tried  below  before  Hon. 
C.  A.  SummerB. 

Proctors,  for  appellant. 

Price,  Oreen  &  Green  and  Davidson  £  Bailey,  for  appellee. 

GILL,  Associate  Justice. — This  was  an  action  for  damages  for  per- 
sonal injuries  brought  by  J.  D.  Montgomery  against  the  San  Antonio 
&  Aransas  Pass  Railway  Company.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of  $750,  from  which  the  defendant 
has  appealed. 

Plaintiff  claimed  to  have  been  injured  while  crossing  defendant's 
right  of  way  at  a  crossing,  which  it  was  the  duty  of  defendant  to  main- 
tain in  a  safe  condition  for  pedestrians,  and  his  injuries  are  alleged  to 
be  due  to  the  negligence  of  the  company  in  allowing  an  iron  spike  to 
protrude  above  the  general  level  of  the  path,  causing  him  to  stumble 
and  fall. 

Defendant  answered  by  general  denial  and  plea  of  contributory  neg- 
ligence. The  facts  are  as  follows:  The  defendant's  railroad  runs 
through  the  town  of  Yoakum,  and  it  owns  in  fee  simple  its  right  of  way 
through  said  town.  The  right  of  way  is  200  feet  wide.  Just  west  of 
and  parallel  with  this  right  of  way  is  Front  street.  On  the  east  side  is 
South  street,  also  parallel  with  and  adjacent  to  it.  Gonzales  street  runs 
from  an  easterly  direction  to  South  street,  with  which  it  connects.  On 
the  opposite  side  of  the  railroad  from  this  connection  Nelson  street,  nm- 
ning  from  the  west,  connects  with  and  intersects  Front  street.  Between 
these  two  points  or  intersections  the  railroad  company  has  opened  and 
established  a  crossing  for  vehicles  and  pedestrians.  The  city  was  laid  out 
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subsequent  to  the  construction  of  the  railroad,  and  no  crossing  at  ibe 
point  in  question  was  ever  condemned  by  the  city  authorities.  So  far  as 
appears  from  the  official  map  of  the  city,  Gonzales  street  does  not  cross 
the  right  of  way,  but  stops  at  its  intersection  with  South  street.  Nelson 
street  stops  in  like  manner  on  the  opposite  side  of  the  right  of  way. 
The  crossing  in  question  was  opened  and  established  by  the  comply 
many  years  ago,  and  it  has  since  maintained  it  for  use  by  the  public 

The  crossing  for  vehicles  was  fifty-six  feet  in  width.  At  each  end  of 
this  crossing  the  company  had  established  gates  which  could  be  raised 
or  lowered  at  the  will  of  watchmen  stationed  there  for  the  purpose,  and 
were  designed  to  prevent  the  crossing  of  vehicles  when  trains  were 
approaching.  On  the  north  and  south  sides  of  these  crossings  the  com- 
pany had  established  a  crossing  for  pedestrians.  Each  of  these  were 
seven  and  one-half  feet  in  width,  which  was  ample  space  for  the  accom- 
modation of  the  inhabitants  who  used  that  point  as  a  crossing. 

The  wagon  crossing  and  each  of  the  foot  crossings  were  in  good  con- 
ditition  at  the  time  of  the  accident  complained  of,  and  no  complaint 
is  made  against  them.  Between  the  wagon  crossing  and  each  of  these 
footways  was  a  space  across  the  ends  of  which  the  company  had  stretched 
chains  extending  from  the  edge  of  the  wagon  way  to  the  edge  of  each 
footway.  In  these  spaces  were  the  stands  on  which  the  gates  were 
swung,  also  switch  stands,  as  several  of  defendant's  tracks  came  together 
at  that  point.  These  spaces  were  not  designed  to  be  used  by  the  public, 
and  this  fact  was  plainly  indicated  by  the  chains  above  mentioned,  as 
well  as  the  presence  of  the  two  footways,  which  were  distinct  and 
smoothly  graveled,  and  each  of  which  lead,  without  obstruction,  directly 
across  the  tracks  and  right  of  way.  The  right  of  way  at  this  point 
separated  a  large  part  of  the  residence  portion  of  the  city  from  the  busi- 
ness part  of  it,  and  at  least  75  per  cent  of  the  population  crossed  at  this 
point.  Those  who  crossed  on  foot  had  been  in  the  habit  of  going  around 
the  end  of  the  chains,  walking  diagonally  across  the  space  between  the 
footways  and  the  wagon  crossing,  proceeding  diagonally  across  the  latter, 
and  thus  reaching  not  only  the  opposite  side  of  the  right  of  way,  but  the 
opposite  side  of  the  crossing  from  the  point  of  approach.  About  75  per 
cent  of  the  pedestrians  who  crossed  pursued  this  course,  and  had  been 
doing  so  for  years  without  protest  from  defendant,  or  any  effort  on  its 
part  to  prevent  it.  In  this  way  a  distinct  path  was  formed,  leading  from 
a  point  in  the  footpath  at  the  northeast  comer  of  the  crossing  diagonally 
across  the  spaces  above  mentioned,  across  the  wagon  way  to  a  point  in  the 
footpath  on  the  southwest  corner  of  the  crossing. 

Plaintiff,  whose  home  was  on  the  west  side  of  the  railway,  had  been 
traveling  this  path  almost  daily  since  1898.  On  January  11,  1902,  while 
pursuing  this  course,  plaintiff  struck  his  foot  against  an  iron  spike  which 
protruded  about  three  inches  above  the  level  of  the  path,  fell  forward, 
and  struck  against  one  of  the  gate  stands,  whereby  he  sustained  the 
injury  complained  of.    The  point  where  the  spike  protruded  was  not  in 


S.  A.  &  A.  P.  Ry.  Co.  v.  Montgomery.  493 

the  footway,  nor  in  the  wagon  way,  but  was  in  the  space  fenced  off  by  the 
chains. 

Defendant  contends,  among  other  things,  that  the  judgment  should  be 
reversed  and  rendered  for  appellant  because,  under  the  facts,  appellant 
did  not  owe  to  plaintiff  the  duty  of  maintaining  in  a  safe  condition  the 
path  so  made  by  public  use.  This  assignment  in  our  opinion' presents 
the  question  which  must  determine  this  appeal,  and  is  therefore  the  only 
one  which  we  will  discuss. 

The  facts  show,  we  think,  beyond  question  that  the  defendant  had  by 
its  acts  dedicated  the  crossing  in  question  to  the  public  use,  and  it  is 
estopped  to  defend  on  the  ground  that  the  city  had  never  formally  con- 
demned and  established  a  crossing  at  that  point.  This  being  true,  it 
owed  to  the  public  thus  invited  to  use  it  the  duties  usually  imposed  upon 
railway  companies  with  reference  to  established  crossings.  But  it  does 
not  follow  from  this  that  the  company  owed  any  duty  to  appellee  with 
reference  to  the  maintenance  of  the  space  between  the  distinctly  marked 
wagon  crossing  and  the  equally  distinct  footways.  The  company  owned 
its  right  of  way  at  the  point  in  question,  and  (the  city  authorities  having 
failed  to  establish  a  crossing  there)  it  might  dedicate  to  public  use  as 
much  or  as  little  of  this  space  as  it  chose.  The  wagon  way  was  unmis- 
takably dedicated  to  the  public.  So  also  were  the  footways.  But  the 
space  cut  off  by  the  chains  was  as  unmistakably  reserved. 

Plaintiff  contends  that  the  long  use  by  the  public  of  the  path  across 
the  space  clothed  him  with  the  right  to  use  it,  and  at  the  same  time  im- 
posed upon  the  company  the  duty  to  maintain  it  in  a  reasonably  safe 
condition.  We  do  not  think  the  proposition  sound.  The  duties  of  a  rail- 
way company  with  reference  to  the  maintenance  of  a  walkway  across  its 
premises  do  not  differ  from  the  duty  of  a  citizen  as  to  a  walkway  across 
his  premises. 

If  the  public  should  habitually  pass  across  a  vacant  lot  belonging  to  an 
individual  without  protest  on  his  part,  and  this  general  use  was  known 
to  him,  it  would  be  clearly  his  duty  to  refrain  from  digging  pitfalls  or 
laying  traps  in  the  path  thus  established,  and  if  he  should  conclude  to 
use  dangerous  machinery  over  or  in  proximity  to  such  path,  his  knowl- 
edge of  the  use  to  which  it  was  put  would  impose  on  him  the  duty  to 
keep  a  reasonable  lookout  for  those  using  the  path  in  order  to  avoid 
injuring  them.  But  we  have  found  no  authority  which  holds  that  it 
would  be  the  duty  of  such  owner  to  maintain  the  path  in  a  safe  condi- 
tion; to  inspect  it  after  each  flood  and  fill  or  bridge  the  ditches,  or  to 
repair  the  damage  to  it  occasioned  by  its  daily  use.  Such  a  doctrine 
would,  in  effect,  impose  a  heavy  penalty  on  good  nature.  Mere  use  by 
the  public  without  objection  by  the  owner  is  not  sufficient  to  authorize 
the  inference  of  an  invitation.  In  such  a  case  the  user  of  the  path  is  a 
licensee  who  must  accept  the  premises  as  he  finds  them,  but  in  the  case 
of  a  railway  company  the  duty  of  lookout  is  imposed  in  the  operation  of 
its  trains  because  the  situation  carries  with  it  the  knowledge  that  some 
member  of  the  public  is  likely  to  be  upon  the  path  at  any  time,  and  the 
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company  is  not  permitted  in  the  operation  of  its  trains  to  ignore  this 
knowledge. 

The  true  distinction  seems  to  be  this:  A  mere  passive  acquiescence 
by  an  owner  in  a  certain  use  of  his  lands  by  others  involves  no  liability, 
but  if  he  directly  or  by  implication  induces  others  to  enter  on  and  pass 
over  his  premises  he  thereby  assumes  an  obligation  that  they  are  in  a 
safe  condition  and  suitable  for  such  'use,  and  for  a  breach  of  this  obliga- 
tion he  is  liable  in  damages  to  one  injured  thereby.  This  liability  arises 
at  common  law,  and  has  no  connection  with  the  duties  imposed  by  statute 
upon  railway  companies  with  reference  to  public  crossings.  Thus,  the 
keeper  of  an  inn  or  a  shop  or  store  to  which  the  public  are  expected  to 
come  and  deal,  must  keep  his  premises  in  a  reasonably  sf^fe  condition,  for 
it  is  clear  that  the  public  are  expected  to  use  it  and  are  impliedly  invited 
to  do  so.  But  in  the  case  first  stated  the  responsibility  of  finding  a  safe 
and  secure  passage  is  thrown  upon  the  user. 

That  the  spaces  between  the  wagon  way  and  footways  had  never  been 
dedicated  to  public  use  is  shown  by  the  undisputed  facts,  and  it  appears 
with  equal  clearness  that  the  company  had  extended  no  invitation,  either 
express  or  implied,  to  the  public  to  use  them  as  a  walkway.  Yet  the 
plaintiff  propounds  the  proposition  that  the  company,  by  its  silence  and 
failure  to  protest,  assumed  the  duty  to  repair  this  path,  even  when  its 
dangerous  condition  was  the  result  of  wear  by  the  footsteps  of  the  public 
which  daily  used  it.  If  the  doctrine  is  sound,  a  like  duty  rests  upon 
every  owner  of  unfenced  lands  who  acquiesces  in  the  use  of  such  lands 
for  a  neighborhood  road,  and  to  such  a  proposition  we  can  not  subscribe. 
The  authorities  cited  below  tend  to  sustain  the  views  we  have  announced. 
8  Am.  and  Eng.  Enc.  of  Law,  425,  426;  Railway  Co.  v.  Warner,  88 
Texas,  647 ;  Sweeney  v.  Railway  Co.,  10  Allen,  368. 

Because  the  facts  are  undisputed  and  no  liability  showii,  the  judgment 
is  reversed  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 
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Jerome  B.  Cochran  et  al.  v.  Frederick  Moerer. 

Decided  February  27,  1903. 

Adverse  Poaseanon— Jnclosure  by  Stream— Charge  Without  Evidence. 

Where  in  trespass  to  try  title  the  defendant  pleaded  limitation  and  ad- 
verse possession  by  inclosure,  and  the  court  charged  that  if  the  land  was  in- 
closed by  fences  on  three  sides,  and  that  a  bayou  on  the  fourth  side  was  a 
stream  of  such  nature  and  depth  as  to  constitute  a  barrier,  there  was  such  an 
inclosure  as  would  satisfy  the  statute,  such  charge  was  reversible  error  in  the 
absence  of  any  evidence  as  to  the  nature  and  size  of  the  stream. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
William  H.  Wilson. 

(j.  W.  Thorp,  for  appellants. 

W.  P.  £  A,  R,  Hamblen,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  in  the  form  of  an 
action  of  trespass  to  try  title  to  recover  43.7  acres  of.  land,  a  part  of  the 
western  half  of  the  Luke  Moore  league,  situated  in  Harris  County,  Texas. 

The  plaintiffs,  Jerome  B.  Cochran  and  W.  J.  Settegast,  Jr.,  claimed 
that  the  land  in  controversy  was  situated  on  lot  8  of  the  subdivision  of 
said  western  half  of  the  league,  and  therefore  belonged  to  them.  De- 
fendant Moerer  claimed  the  land  to  be  situated  on  lot  13  of  said  sub- 
division, and  that  it  belonged  to  him.  Upon  this  issue  the  case  is  one  6f 
boundary,  and  the  evidence  is  conflicting. 

We  shall  not  notice  the  assignments  of  error  addressed  to  this  issue,  as 
the  judgment  must  be  reversed  upon  another  ground.  For  a  like  reason 
it  is  unnecessary  to  set  out  the  facts  in  this  connection.  The  defendant 
also  defended  under  the  ten  years  statute  of  limitation.  The  trial  court 
submitted  to  the  jury  both  this  and  the  issue  of  boundary,  and  there  was 
a  general  verdict  and  judgment  for  defendant. 

The  land  in  controversy  was  situated  on  Bray's  Bayou,  and  that  stream 
constituted  its  southern  boundary.  On  the  question  of  limitation  the  evi- 
dence was  conflicting  as  to  whether  the  land  had  ever  been  actually 
inclosed  for  a  time  sufficient  to  sustain  the  ten  years  bar,  and  there  was 
testimony  tending  to  show  that  its  southern  boundary  had  never  been 
fenced,  the  side  fences  extending  only  to  that  stream. 

The  court  charged  the  jury,  in  effect,  that  if  they  believed  from  the 
evidence  that  the  land  was  inclosed  by  fences  on  three  sides,  and  that 
the  bayou  was  a  stream  of  such  nature  ai;id  depth  as  to  constitute  a  bar- 
rier on  the  fourth  side,  such  stream,  with  the  fences,  would  constitute 
such  an  inclosure  as  would  satisfy  the  statute,  and  if  such  an  inclosure 
had  been  adversely  maintained  by  defendant  for  ten  years,  to  find  for 
defendant  on  the  issue  of  limitation. 

Appellant  complains  of  this  charge  on  the  ground  that  there  was  no 
evidence  adduced  as  to  the  nature  or  character  of  the  stream.    We  think 
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the  assignment  should  be  sustained.  If  the  stream  was  of  such  a  nature 
as  to  constitute  a  barrier,  or  answer  the  purposes  of  a  fence,  it  would  have 
served  to  complete  the  inclosure.  But  the  burden  was  on  defendant  on 
the  issue  of  vlimitation,  and  it  devolved  on  him  to  disclose  the  size  and 
nature  of  the  stream.  According  to  the  record  he  failed  to  do  this.  No 
evidence  was  adduced  upon  the  subject,  and  the  court  erred  in  submitting 
the  issue.  As  the  verdict  is  general,  we  are  unable  to  say  what  effect  the 
error  had  upon  the  verdict,  and  for  this  reason  the  judgment  must  be 
reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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John  S.  Gregory  v.  Thompson's  Savings  Bank. 

Decided  February  5,  1903. 

L— Appeal— Interlocutory  Order— DismissaL 

An  order  overruling  a  motion  to  dismiss  a  remanded  case  for  the  reason 
that  the  mandate  was  not  taken  out  within  twelve  months,  being  interlocutory, 
can  not  be  appealed  from. 
2.— Same— Mandate— Taking  Effect  of  Act. 

The  Act  of  April  10,  1901,  requiring  the  mandate  to  be  taken  out  in  cases 
reversed  and  remanded,  took  effect  ninety  days  after  the  adjournment  of  the 
Legislature,  and  not  on  the  date  of  its  approval. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before  Hon. 
William  H.  Stewart. 

J.  8.  Gregory,  for  appellants. 

R,  H.  £  A.  S.  Tierman  and  Pickett  &  Brinker,  for  appellee. 

GARRETT,  Chief  Justice. — On  a  former  appeal  in  this  ease  on 
November  22,  1900,  the  judgment  of  the  court  below  was  reversed  and 
the  cause  remanded  for  another  trial.  The  mandate  of  this  court  did  not 
issue  until  July  7,  1902.  After  the  mandate  had  been  filed  the  appel- 
lant, who  was  the  defendant  in  the  lower  court,  made  a  motion  to  dismiss 
the  case  for  the  reason  that  the  mandate  was  not  taken  out  within  twelve 
months.  From  the  order  of  the  court  overruling  the  motion  this  appeal 
has  been  prosecuted.  No  appeal  can  be  entertained  by  this  court  except 
from  a  final  judgment,  and  as  the  order  of  the  court  below  was  interlo- 
cutory, the  appeal  will  be  dismissed  for  the  want  of  jurisdiction.  But 
the  question  sought  to  be  raised  by  the  appeal  has  since  been  decided  by 
the  Supreme  Court  adversely  to  the  contention  of  appellant.  Scales  v. 
Marshall,  6  Texas  Ct.  Rep.,  116.  It  was  whether  the  act  of  the  Legis- 
lature of  April  10,  1901,  requiring  the  mandate  to  be  taken  out  in  cases 
reversed  and  remanded  within  twelve  months  from  the  date  of  its  passage 
took  effect  on  the  date  of  its  approval  or  nineiy  days  after  the  adjourn- 
ment of  the  Legislature. 

Dismissed, 
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Texas  &  Pacific  Railway  Company  v.  C.  P.  Wbbb. 

Decided  February  28,  1903. 

l.~Railroad»— Fellow  Servants— ''Car^  Defined. 

A  push  car  used  by  a  railroad  in  carrying  rock  down  an  inclined  plane  to 
a  crusher  to  be  there  made  into  ballast  for  the  tracks  is  a  car  within  the  fel- 
low servants  statute  making  corporations,  etc.,  engaged  in  operating  a  railroad 
liable  for  damages  sustained  by  any  servant,  while  engaged  in  operating  their 
cars,  locomotives  or  trains,  although  the  injury  may  result  from  the  negligence 
of  a  fellow  servant.    Bev.  Stats.,  art.  4650f. 

2.~SAme — Operating  Car. 

Within  the  meaning  of  that  statute  plaintiff  was  ''operating"  the  push  oar 
where  his  employment  was  for  the  purpose  of  loading  the  car  with  rock,  then 
mounting  it  and  regulating  its  speed  with  brakes  down  to  the  crusher,  unload- 
ing Jt  there  and  returning  with  it  again,  although  he  was  hurt  in  loading  the 
car  while  it  was  standing  still. 

Appeal  from  the  Dis^^^riet  Court  of  Eastland.    Tried  below  before  Hon. 
N.  R.  Lindsey. 

J,  M.  Wagstaff,  for  appellant 

Ben  M.  Terrell,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  of 
$2000  in  appellee's  favor  for  personal  injuries.  The  following  facts  are 
substantially  alleged  and  proved  by  the  uncontradicted  testimony:  Ap- 
pellee was  injured  by  the  act  of  a  fellow  servant  by  the  name  of  Great- 
house  while  in  appellant's  service,  under  the  following  circumstances: 
Appellant  was  operating  a  rock  quarry  at  which  laborers  \<rere  at  work 
quarrying  and  breaking  rock  in  convenient  sizes  preparatory  to  loading 
•the  broken  pieces  upon  a  push  car  eight  or  ten  feet  long  and  three  or 
four  feet  high  upon  which,  when  loaded,  the  rock  was  transported  down 
an  inclined  switch  track  of  the  usual  kind  to  a  rock  crusher  used  to  crush 
rock  with  which  to  ballast  appellant's  main  line.  Appellee  and  Great- 
house  had  nothing  to  do  with  quarrying  and  breaking  the  rock.  It  was 
their  duty  from  opposite  sides  of  the  car  to  pick  up  the  quarried  and 
broken  rook  and  load  the  same  upon  the  push  car,  which  had  a  loading 
capacity  of  about  2800  pounds,  after  which  appellee  and  Greathouse  were 
required  in  the  performance  of  their  duty  to  start  and  mount  the  car  and 
so  use  the  brakes  with  which  it  was  provided  as  to  restrain  the  downward 
momentum  within  safe  limits,  and  upon  arrival  at  the  crusher  to  unload 
and  push  the  car  back  up  the  incline  to  the  loading  place,  where  they 
would  proceed  as  before.  Appellee  was  injured  while  loading  by  the  neg- 
ligent act  of  Greathouse  in  casting  upon  the  oar  and  over  onto  appellee's 
foot  a  sharp  pointed  rock.  It  was  alleged  that  such  act  was  negligent, 
and  inasmuch  as  no  complaint  is  made  of  the  manner  in  which  this  issue  / 
of  negligence  was  submitted  to  the  jury,  or  of  the  amount  of  the  verdict, 
we  need  not  notice  such  features  of  the  case  further.    Appellee  alleged 
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that  Greathouse  was  an  incompetent  workman  of  a  low  order  of  intelli- 
gence, of  which  appellee  was  without  knowledge,  but  of  which  appellant 
had  notice,  or  by  the  exercise  of  reasonable  prudence  might  have  known, 
and  that  appellant  was  guilty  of  negligence  in  respect  to  his  employment, 
and  also  alleged  that  appellee  and  Greathouse  at  the  time  of  the  injury 
were  engaged  in  the  work  of  operating  the  car  within  the  meaning  of 
Revised  Statutes,  article  4560f.  Both  of  these  groimds  of  recovery  were 
submitted  to  the  jury,  which  returned  a  general  verdict  for  appellee. 

Beginning  with  the  assignments  of  error  in  reverse  order,  we  have  first 
to  determine  whether  the  push  car  as  above  described  is  a  "car"  within 
the  meaning  of  the  above  article  of  the  statute,  and  if  so,  whether  within 
its  purview  appellee  at  the  time  of  his  injury  was  engaged  in  "operating^' 
it. 

In  reaching  the  conclusion  that  it  was  a  car  we  have  had  no  diflSculty. 
Says  Mr.  Elliott,  in  his  work  on  Railroads  (vol.  3,  sec.  1354)  :  "The 
term  ^cars'  when  employed  in  an  employer's  liability  act  may  be  taken  to 
mean  any  kind  of  a  vehicle  other  than  a  locomotive  or  tender,  used  by  a 
railroad  company  for  the  transportation  of  passengers,  employes  or  prop- 
erty upon  and  along  its  tracks.  The  term  is  not  confined  to  coaches,  nor 
to  freight  ears,  but  to  embrace  all  kinds  of  cars.  A  hand  car  is  'a  car* 
within  the  meaning  of  the  statute."  This  statement,  which  we  approve, 
is  supported  by  Perez  v.  San  Antonio  &  A.  P.  Railway  Co.,  28  Texas  Civ. 
App.,  255,  67  S.  W.  Rep.,  137,  by  our  Court  of  Civil  Appeals  for  the 
Fourth  District ;  Benson  v.  Railway  Co.  (Minn.),  77  N.  W.  Rep.,  798,  and 
Railway  Co.  v.  Crocker,  95  Ala.,  412,  11  So.  Rep.,  262.  Our  statute, 
which  we  hereinafter  quote,  is  not  limited  to  cars  of  any  particular  de- 
scription or  capacity,  or  to  those  used  in  any  particular  kind  of  transpor- 
tation, or  moved  by  any  particular  kind  of  force.  The  push  car  under 
consideration  was  used  solely  in  the  transportation  of  freight  or  material 
for  use  by  appellant,  and  is  designated  by  all  the  witnesses  as  a  car.  We 
hence  overrule  appellant's  contention  in  this  particular. 

But  was  appellee  at  the  time  of  his  injury  engaged  in  the  work  of  oper- 
ating said  push  car?  This  is  the  difficult  question  in  the  case.  For  if 
this-question  be  answered  in  the  affirmative,  then  appellee  is  perforce  of 
the  statute  entitled  to  recover,  regardless  of  the  fact  that  he  was  injured 
by  the  negligence  of  a  fellow  servant  for  which  the  master  is  generally 
not  liable,  and  irrespective  also  of  the  issue  of  appellant's  negligence  (if 
any)  in  the  employment  of  Greathouse.  If  otherwise,  then  the  court  was 
in  error,  as  assigned,  in  submitting  the  issue  of  whether  appellee  was 
operating  a  ear  as  alleged. 

The  statute  involved  is  as  follows :  "Every  person,  receiver,  or  corpora- 
tion operating  a  railroad  or  street  railway  the  line  of  which  shall  be  sitj 
uated  in  whole  or  in  part  in  this  State,  shall  be  liable  for  all  damages 
sustained  by  any  servant  or  employe  thereof  while  engaged  in  the  work 
of  operating  the  cars,  locomotives  or  trains  of  such  person,  receiver  or 
corporation,  by  reason  of  the  negligence  of  any  other  servant  or  employe 
of  such  person,  receiver  or  corporation,  and  the  fact  that  such  servants  or 
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employes  were  fellow  servants  with  each  other  shall  not  impair  or  destroy 
such  liability."    Rev.  Stats.,  art.  4560f. 

We  have  been  unable  to  find  any  authority  applicable  to  the  precise 
facts  now  before  us.  In  the  case  of  Long  v.  Chicago,  R.  I  &  T.  Railway 
Co.,  94  Texas,  53,  57  S.  W.  Rep.,  803,  a  different  article  of  the  statute 
was  construed,  and  an  examination  of  the  record  in  that  case  tends  to 
show  affirmatively  that  the  Supreme  Court  was  not  called  upon  to  decide 
whether  in  that  case  Long  was  at  the  time  of  his  injury  engaged  in  the 
work  of  operating  the  hand  car  that  injured  him  while  he  was  carrying 
tools  to  the  section  house.  The  trial  court  found  as  a  fact  that  he  was 
not,  and  this  finding  was  adopted  by  us  as  supported  by  the  evidence.  In 
Lawrence  v.  Texas  Central  Railway  Co.,  25  Texas  Civ.  App.,  293,  61  S. 
W.  Rep.,  342,  we  decided  that  one  whose  employment  was  that  of  a  sec- 
tion hand,  while  engaged  in  unloading  cross  ties  from  a  standing  freight 
car  on  a  side  track,  was  not  operating  such  car  within  the  meaningi)f  the 
above  article.  But  there  the  movement  or  operation  of  the  freight  car 
was  in  no  sense  necessary  or  incidental  to  the  section  hand's  duty,  or  the 
work  in  which  he  was  engaged.  The  contrary  is  true  in  the  case  now 
.before  us.  The  switch  track  and  car  were  constructed  with  the  very 
object  in  view  which  found  it<?  fulfillment  in  the  several  acts  above 
detailed  constituting  the  duties  of  appellee  and  his  coservant  Qreathouse. 
The  constantly*^  recurring  duty  of  loading  the  car  had  direct  and  nec- 
essary connection  with  running  it  to  and  from  the  rock  crusher,  and  both 
constituted  integral  parts  of  appellee's  employment.  Appellant's  conten- 
tion is  to  the  effect  that  the  car  was  being  operated  only  when  in  motion. 
But  it  seems  to  us  that  this  view  is  too  restrictive.  The  term  operation, 
as  used  in  the  statute  under  consideration,  evidently  comprehends  some- 
thing more  than  the  mere  running  of  cars,  locomotives  and  trains  of  a 
railway  company.  In  the  statute  itself  the  same  term  is  used  to  desig- 
nate those  persons  who  shall  be  liable  for  injuries  inflicted  through  negli- 
gence and  those  who  may  be  sg  injured  and  in  whose  interest  and  for 
whose  benefit  the  statute  was  enacted.  The  duties  of  the  two  classes  thus 
designated  are  entirely  dissimilar,  and  it  hence  seems  to  follow  that  the 
term  under  consideration  was  used  and  should  be  construed  as  generic  in 
sense.  We  find  the  following  among  other  definitions  in  the  Office  Stand- 
ard Dictionary:  "Operate.  *  *  *  2.  To  effect  any  result;  exert 
agency ;  act.  8.  To  bring  about  a  specified  result.  4.  To  produce  the 
proper  or  intended  effect."  "Operation.  The  act  or  process  of  operat- 
ing. 2.  A  mode  of  action.  3.  A  single  specific  act  or  transaction.  4. 
A  course  or  series  of  acts  to  effect  a  certain  purpose." 

The  Supreme  Court  of  Iowa  in  the  case  of  Deppe  v.  Chicago,  R.  I.  & 
P.  Railway  Co.,  36  Iowa,  52,  in  construing  their  statute  that,  "every  rail- 
road company  shall  be  liable  for  all  damages  sustained  by  any  person, 
including  employes  of  the  company,  in  consequence  of  any  neglect  of  the 
agents,  or  by  any  mismanagement  of  the  engineer  or  other  employe  of 
the  corporation  to  any  person  sustaining  such  dama'ge,"  held  that  while 
the  statute  should  be  limited  to  employes  engaged  in  the  hazardous  busi- 
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ness  of  operating  the  road,  it  would  nevertheless  include  an  employe 
engaged  in  connection  with  a  dirt  train  and  who  was  injured  while  load- 
ing a  car  by  the  falling  of  an  impending  bank.  Error  was  assigned  in 
that  case  to  the  action  of  the  trial  court  in  refusing  to  instruct  the  jury 
that  the  plaintiff,  "in  view  of  his  employment  (shoveling  dirt  at  a  bank) 
at  the  time  of  his  injury,  was  not  within  the  purpose  and  meaning  of  the 
act,  and  hence  they  should  find  for  defendant.*'  In  disposing  of  the  ques- 
tion the  Supreme  Court  say :  "  *  *  *  The  court  ruled  correctly  in 
refusing  the  instruction  asked,  and  this  because  the  employment  of  the 
plaintiff  was  connected  with  the  operation  of  a  railway  train.  It  is  true 
he  was  not  injured  while  or  by  operating  a  train,  but  neither  the  act 
itself  nor  the  constitutional  limitation  requires  us  to  put  this  very  nar- 
row construction  upon  it.  The  plaintiff  was  employed  for  the  discharge 
of  a  duty  which  exposed  him  to  the  perils  and  hazards  of  the  business  of 
railroads;  and  although  the  injuries  did  not  arise  from  such  hazards, 
they  can  not  be  separated  from  the  employment.  If  the  plaintiff  had 
been  employed  exclusively  for  shoveling  or  loading  the  dirt,  he  could  not 
recover,  although  he  might  have  rode  to  and  from  his  work  on  the  cars. 
The  ground  we  rest  our  affirmance  upon  is,  that  where  the  employment  is 
entire  and  a  part  of  the  continuous  services  relates  to  the  perilous  busi- 
ness of  railroading,  it  brings  the  case  within  the  statute  and  its  constitu- 
tional limit."  In  a  much  later  case,  the  case  of  Akeson  v.  Chicago,  B.  & 
Q.  Bailway  Co.,  75  N.  W.  Rep.,  676,  the  same  court  referred  to  the 
±Jeppe  case  with  approval,  and  construing  section*  2071  of  the  Iowa  code, 
to  the  effect  that  "every  corporation  operating  a  railway  shall  be  liable 
for  damages  sustained  by  employes  in  consequence  of  mismanagement 
of  other  employes  in  any  manner  connected  with  the  use  and  operation 
of  any  railway  on  or  about  which  they  shall  be  employed,"  held  that  an 
employe  engaged  in  loading  coal  upon  the  tender  of  a  standing  engine 
was  within  their  statute.  The  Iowa  statutes  seem  broader  than  ours,  and 
the  above  cases  may  therefore  be  not  very  closely  in  point,  but  as  will  be 
seen  by  a  review  of  the  Iowa  decisions  in  Akeson  v.  Railway  Co.,  supra, 
and  in  Railway  Co.  v.  Artery,  137  U.  S.,  507,  their  statutes  are  held,  as 
we  construe  the  decisions,  to  apply  to  those  only  who  are  in  some  manner 
engaged  in  labor  connected  with  the  use  and  operation  of  a  railway,  and 
the  casefe  are  hence  cited,  in  want  of  authority  more  directly  applicable, 
as  tending  to  show  the  construction  given  by  the  Iowa  court  to  the  terms 
"use  and  operation"  of  a  railway,  and  the  general  view  that  it  seems  to  us 
should  obtain  in  the  construction  of  such  statutes. 

Our  statute  is  remedial,  and  we  think  should  be  liberally  construed  in 
accord  with  section  3  of  the  Final  Title  of  the  Revised  Statutes,  provid- 
ing :  "That  the*  rule  of  the  common  law  that  statutes  in  derogation 
thereof  shall  be  strictly  construed  shall  have  no  application  to  the  Revised 
Statutes,  but  the  said  statutes  shall  constitute  the  law  of  this  State 
respecting  the  subjects  to  which  they  relate,  and  the  provisions  thereof 
shall  be  liberally  construed  with  a  view  to  effect  their  objects  and  to  pro- 
mote justice."    Article  4560f  ought  not,  as  it  seems  to  us,  to  be  so  con- 
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fitrued  as  to  exclude  from  its  benefits  engineers,  firemen,  brakemen,  con- 
ductors or  others  who  at  the  time  of  an  injury  resulting  from  negligence 
are  engaged  in  some  work  necessarily  and  directly  connected  with  the 
movement  and  operation  of  a  car,  locomotive  or  train,  merely  because 
such  car,  locomotive  or  train  was  not  in  motion  or  operation  in  a  restricted 
sense  at  the  time.  Appellee  when  injured  was  engaged  in  one  of  the 
parts,  one  of  the  series  of  acts,  proximately  connected  with  and  necessary 
to  constitute  the  unit  of  his  employment  and  the  fulfillment  of  the  very 
purpose  of  the  master  in  the  construction  of  the  track  and  -car  of  their 
use.  He  was  at  work  within  the  zone  of  the  dangers  intended  to  be  pro- 
vided against,  and,  as  we  conclude,  within  the  spirit  and  beneficial  opera- 
tion of  the  legislative  act  under  consideration.  This  being  true,  and  the 
facts  so  showing  being  undisputed,  render  errors,  if  any,  in  the  submis- 
sion of  the  issue  and  that  relate  to  the  issue  of  negligence  in  the  employ- 
ment of  Greathouse,  entirely  immaterial.  All  assignments  of  error  are 
therefore  overruled  and  the  judgment  affirmed. 

AiJirmed. 
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Western  Union  Telegraph  Company  v.  Viney  James. 

Decided  February  28,  1003. 

1. — ^Telegraph  Company — ^Negligenoe — Deliyery  of  Message. 

Evidence  held  to  siistain  a  finding  of  negligence  in  the  nondelivery  of  a 
telegram  to  a  colored  woman  living  in  a  town  of  2000  people,  although  the  com- 
pany's agent  and  its  messenger  boy  each  made  inquiry  for  her  of  a  number  of 
people. 

S. — Same— Evidence. 

On  the  issue  of  negligence  as  to  delivery  evidence  was  admissible  to  show 
that  the  addressee  was  or  was  not  well  known  in  town,  and  that  she  lived  near 
the  telegraph  office,  but  it  was  not  admissible  for  witnesses  to  testify  merely 
that  they  did  not  know  her. 

8. — Same— Pleading— Contributory  Negligence. 

A  pleading  alleging  contributory  negligence  in  that  the  message  was  not 
sent  in  care  of  the  person  for  whom  the  addressee  worked  will  not  sustain  a 
finding  of  such  negligence  in  failing  to  give  the  information  that  she  lived  near 
a  certain  church. 

4. — Charge — ^Preponderance  of  Evidence. 

It  was  not  error  for  the  charge  to  define  ''preponderance  of  evidence"  as 
meaning  the  greater  weight  of  the  evidence. 

5.— Same— Request  Necessary. 

Complaint  of  the  charge  for  failing  to  define  "reasonable  promptness"  and 
"ordinary  care"  is  unavailing  where  there  was  no  request  for  mstructions  giv- 
ing such  definitions. 

•.—Telegraph  Company— Mental  Anguish— Verdict  Not  Exceeatve. 

Where,  through  negligent  failure  to  deliver  a  telegram,  a  colored  woman 
was  not  informed  of  the  sickness  of  her  child  until  after  its  death  and  burial, 
a  verdict  for  $1995.25  is  held  not  excessive. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before  Hon. 
M.  Keimon. 

Norman  0.  Kittrell  and  Burns  £  Jayne,  for  appellant. 

Adkins  &  Oreen,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  damages  for  mental  anguish  caused  by  .the  alleged  failure  of 
appellant  to  use  reasonable  diligence  to  deliver  a  telegraphic  message 
announcing  the  illness  of  appellee's  child  and  received  by  appellant  for 
transmission  and  delivery  to  appellee.  The  amount  sued  for  was 
$1995.25.  The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict 
and  judgment  for  plaintiff  for  the  full  amount  claimed  in  the  petition. 
The  material  facts  disclosed  by  the  record  are  succinctly  stated  as  fol- 
lows: 

On  August  24,  1901,  the  plaintiff  lived  at  Columbus,  Colorado  County,. 
Texas,  and  on  said  date  her  son,  Frank  James,  aged  6  years,  who  was 
visiting  plaintiff's  aunt,  Eliza  Gamer,  who  lived  at  Simonton,  Fort  Bend 
County,  became  very  sick.  Plaintiff's  aunt,  being  desirous  of  informing 
plaintiff  of  the  condition  of  her  child,  sent  a  messenger  to  Eagle  Lake, 


504  W.  U.  Telegraph  Co.  v.  James. 

in  Colorado  County,  and  there  delivered  to  defendant's  agent  for  and  on 
behalf  of  plaintiff  the  following  telegram:  "To  Viney  James  (colored), 
Columbus,  Texas :  Come  at  once.  Your  child  very  low.  Eliza  Garner.'* 
In  consideration  of  the  sum  of  25  cents  paid  to' defendant  by  said 
Eliza  Gamer,  defendant  promised  to  transmit  and  deliver  this  telegram 
within  a  reasonable  time  to  plaintiff  at  Columbus. 

The  telegram  was  promptly  transmitted  by  the  defendant's  agent  at 
Eagle  Lake,  and  was  received  by  its  operator  at  Columbus  at  2 :05  p.  m. 
on  August  24, 1901.  Within  a  few  minutes  after  its  receipt  at  Columbus 
it  was  turned  over  to  defendant's  messenger  boy,  with  instructions  to 
try  to  deliver  it  promptly.  Neither  the  defendant's  operator  nor  mes- 
senger boy  at  Columbus  knew  the  plaintiff,  or  where  she  lived.  The  mes- 
sage was  not  delivered  to  plaintiff  until  several  days  after  her  child's 
death,  when  it  was  given  her  at  her  request.  Plaintiff's  child  died  at 
7  o'clock  p.  m.  on  August  24,  1901,  and  was  buried  in  the  afternoon  of 
the  following  day.  Plaintiff  did  not  hear  of  her  child's  sickness  until 
the  day  after  its  death,  when  a  messenger  came  from  Simonton  to  Colum- 
bus and  informed  her  that  her  child  was  dead.  She  did  not  receive  the 
information  in  time  to  reach  Simonton  before  the  burial  of  the  child. 
Had  the  telegram  been  promptly  delivered,  she  could  have  reached 
Simonton  before  the  death  of  her  child  and  had  the  comfort  of  minis- 
tering to  him  in  the  last  hours  of  his  life  and  attending  his  burial- 
Defendant's  messenger  boy  at  Colimibus,  Frank  Prucha,  testified  that 
as  soon  as  the  mesage  was  given  to  him  for  delivery  he  at  once  began  a 
search  for  the  plaintiff  and  made  inquiry  of  six  persons,  naming  them, 
as  to  where  plaintiff  could  be  found,  but  none  of  them  knew  plaintiff 
or  could  give  him  any  information  as  to  where  she  could  be  found,  ex- 
cept Mr.  Weete,  the  postmaster  at  Columbus,  who  told  him  that  he  knew 
plaintiff,  but  did  not  know  where  she  lived,  and  thought  she  was  out  of 
town  because  she  had  not  called  for  her  mail  in  some  time.  The  other 
persons  inquired  of  were  colored  men  who  had  lived  in  Columbus  for  a 
number  of  years  and  were  well  acquainted  with  the  colored  people  who 
lived  in  the  town.  Having  failed  to  learn  of  plaintiff's  whereabouts, 
Prucha  returned  to  the  telegraph  oflfice  with  the  message  at  3 :40  p.  m., 
and  the  operator  sent  a  service  message  to  the  operator  at  Eagle  Lake 
informing  him  that  plaintiff  could  not  be  found  and  asking  for  further 
information  as  to  her  address.  No  further  information  could  be  ob- 
tained by  the  operator  at  Eagle  Lake  for  the  reason  that  the  messenger 
who  had  brought  the  telegram  from  Simonton  had  gone  back  to  that 
place.  The  operator  at  Columbus  testified  that  while  the  messenger  boy 
was  out  with  the  telegram  trying  to  find  the  plaintiff  he  inquired  of 
several  persons,  naming  them,  all  of  whom  were  acquainted  in  Columbus, 
as  to  whether  they  knew  plaintiff,  or  could  tell  him  where  she  livcfi,  and 
none  of  said  persons  could  give  him  any  information  on  the  subject.  He 
also  made  inquiry  of  several  persons  after  he  sent  the  service  message, 
but  could  find  no  one  who  knew  anything  about  plaintiff.  During  the 
afternoon  of  the  24th  he  made  inquiry  of  eight  or  nine  persons. 
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The  town  of  Columbus  contains  2000  inhabitants.  Plaintiff  lived 
within  three  blocks  of  the  telegraph  oflBce  at  Columbus,  and  was  at  home 
on  the  day  the  telegram  was  sent.  Ben  Davis  testified  for  plaintiff  tKat 
he  heard  Frank  Prucha,  on  the  evening  of  the  24th  of  August,  1901,  tell 
John  Walker  that  he  had  a  telegram  for  plaintiff,  and  ask  him  if  he 
knew  where  plaintiff  lived,  and  Walker  replied  that  he  did  not;  that 
witness  then  said  to  Prucha  that  he  knew  plaintiff,  and  pointed  to  that 
portion  of  the  town  in  which  she  lived,  and  told  Prucha  that  if  he  would 
go  there  he  could  find  her.  Dan  Davis,  a  witness  for  plaintiff,  testified 
that  Prucha  asked  him  if  he  knew  plaintiff,  and  he  replied  that  he  did 
not,  but  told  him  that  she  was  a  cousin  of  a  Mrs.  Conoway,  who  lived 
near  the  wood  yard,  and  if  he  would  inquire  of  her  she  could  tell  him 
where  plaintiff  lived. 

Prucha  contradicted  the  statements  of  both  of  these  witnesses.  The 
persons  mentioned  by  Prucha  and  the  operator  at  Columbus  as  those  of 
whom  they  made  inquiry  as  to  where  plaintiff  lived  all  testified  in  the 
case,  and  stated  that  such  inquiries  were  made,  and  that  they  did  not 
know  plaintiff,  and  could  give  no  information  as  to  where  she  lived. 

Eliza  Garner  testified  for  plaintiff  that  she  did  not  know  at  the  time 
she  sent  the  telegram  for  whom  plaintiff  was  working.  Plaintiff  intro- 
duced thirty  witnesses,  each  of  whom  testified  that  he  had  lived  in  Col- 
umbus for  a  number  of  years ;  that  he  knew  plaintiff ;  that  she  was  well 
known  in  said  town,  and  that  if  the  witness  had  been  asked  by  Prucha 
or  the  telegraph  operator,  both  of  whom  knew  witness,  he  could  have 
told  them  where  the  plaintiff  lived-  None  of  these  witnesses  saw  the 
messenger  boy  or  the  operator,  or  was  seen  by  them,  on  the  24th  of 
August,  1901. 

We  conclude  that  the  evidence  is  sufficient  to  sustain  the  finding  of  the 
jury  that  the  appellant  did  not  use  ordinary  care  to  deliver  the  telegram 
with  reasonable  promptness,  and  that  by  reason  of  such  negligence  on  the 
part  of  appellant  the  appellee  was  damaged  in  the  amount  found  by  the 
jury. 

The  first  asignment  of  error  attacks  the  ruling  of  the  trial  court  in 
admitting  the  testimony  of  each  of  the  witnesses  who  testified  that  plain- 
tiff was  well  known  in  the  town  of  Columbus,  and  that  if  witness  had 
been  asked  by  the  appellant's  mesenger  boy  or  the  operator  he  could 
have  told  them  where  plaintiff  lived.  The  proposition  under  this  assign- 
ment is  as  follows : 

"When  the  issue  in  the  case  was  whether  or  not  defendant's  receiving 
operator  and  messenger  boy  exercised  ordinary  care  and  diligence  to  find 
the  plaintiff  in  the  case  to  whom  the  message  (telegram)  was  addressed, 
who  and  whose  address  were  unknown  to  said  employes  of  defendant, 
and  there  was  evidence  tending  to  show  ordinary  diligence  and  care  on 
the  part  of  said  employes  in  making  inquiry  and  ordinary  effort  to  find 
her  to  deliver  the  message,  it  is  error  in  the  court  to  allow  plaintiff, 
over  defendant's  objection  thereto,  to  prove  by  one  witness  or  any  num- 
ber of  witnesses  (thirty  in  this  case)  that  he  or  they  knew  the  plaintiff 
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on  the  day  or  days  in  question,  and  that  had  he  or  they  been  asked  by 
one  of  the  said  employes  of  defendant  if  he  knew  the  plaintiff  and  where 
she  lived,  that  he  could  have  told  where  she  lived,  who  she  was,  or  could 
have  given  such  information  as  would  have  enabled  defendant  to  have 
found  her,  because  such  evidence  is  not  competent,  because  it  is  irrelevant 
to  the  issue  involved  as  to  whether  defendant's  agents  used  due  care  or 
reasonable  diligence  under  the  circumstances  surrounding  them  of  time, 
place  and  opportunity  for  inquiry;  such  testimony  can  not  afford  any 
reasonable  presumption  of  the  principal  fact  or  matter  in  dispute;  it 
does  not  tend  to  prove  it,  and  it  does  tend  to  draw  away  the  minds  of  the 
jurors  from  the  point  in  issue,  and  to  lead  them  to  believe  that  the  burden 
was  on  the  defendant  to  show  why  it  was  that  at  the  time  and  place  in 
question  its  agents  did  not  interview  each  of  the  witnesses  so  tesifying, 
and  make  the  necessary  inquiry  of  such  witness,  and  so  such  testimony 
excites  the  prejudice  of  the  jurors  and  misleads  them  as  to  the  real  issue ; 
and  moreover,  the  adverse  party,  having  had  no  notice  of  such  a  course 
of  evidence,  is  not  prepared  to  rebut  it.*' 

To  enable  the  jury  to  determine  whether  the  appellant,  by  the  exercise 
of  ordinary  care,  could  have  found  plaintiff  and  delivered  the  telegram 
within  a  reasonable  time  they  were  entitled  to  have  all  of  the  circum- 
stances surrounding  the  parties  before  them.  It  can  not  be  doubted  that 
if  plaintiff  had  been  a  prominent  citizen  of  the  town  that  fact  could 
have  been  proved  as  a  circumstance  tending  to  show  that  her  place  of 
residence  could  have  been  ascertained  by  the  use  of  ordinary  diligence 
on  the  part  of  appellant's  agents,  notwithstanding  such  agents  may  not 
have  known  the  plaintiff  and  may  have  inquired  of  a  number  of  persons 
who  could  give  them  no  information  upon  the  subject.  The  proximity 
of  plaintiff's  residence  to  the  telegraph  oflBce,  which  was  shown  without 
objection,  was  also  a  circumstance  which  the  jury  might  properly  con- 
sider upon  the  issue  of  negligence.  The  fact  that  plaintiff  was  well 
known  in  the  town  of  Columbus  was  a  circumstance  pertinent  to  the 
inquiry  as  to  whether  she  could  have  been  found  by  ordinary  diligence 
on  the  part  of  appellant's  agents.  If  she  had  been  an  obscure  person  who 
lived  in  a  distant  portion  of  the  town  from  the  telegraph  office  and  was 
known  to  only  a  few  persons,  such  facts  could  have  been  shown  by  the  ap- 
pellant as  a  circumstance  tending  to  show  that  its  failure  to  find  her  was 
not  negligence.  All  of  the  witnesses  introduced  by  the  plaintiff  u{K>n 
this  issue  testified  that  they  knew  her,  and  that  she  was  well  knovm  in 
the  town.  This  was  the  only  material  part  of  their  testimony.  The  fur- 
ther statement  made  by  these  witnesses  to  the  effect  that  if  appellant's 
messenger  boy  had  inquired  of  them  they  could  have  told  him  where  to 
find  plaintiff,  was  nothing  more  than  a  repetition  of  the  statement  that 
they  knew  where  the  plaintiff  lived,  or  was  rather  an  inevitable  conclusion 
from  such  statement,  and  its  admission  in  evidence,  if  error,  was  mani- 
festly harmless.  This  testimony  was  not  calculated  to  lead  the  jury  from 
the  issue  in  the  case,  nor  were  they  likely  to  have  concluded  from  its  ad- 
mission that  the  defendant  was  guilty  of  negligence  in  failing  to  inquire 


W.  U.  Telegraph  Co.  v.  James.  507 

of  all  of  these  witnesses  or  of  any  particular  one  of  them  as  to  plaintiff^s 
place  of  residence.  Its  only  object  and  effect  was  to  assist  the  jury  in 
determining  whether,  under  all  of  the  evidence  in  the  case,  the  defendant 
exercised  ordinary  diligence  to  deliver  the  telegram  with  reasonable 
promptness.    Telegraph  Co.  v.  Carter,  20  S.  W.  Rep.,  834. 

The  second  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  refusing  to  allow  the  defendant  to  prove  by  the  sheriff,  the  dis- 
trict clerk  and  two  other  witnesses,  that  they  had  each  lived  in  the  town 
for  a  number  of  years  and  were  well  acquainted  in  said  town  and  did  not 
know  the  plaintiff.  Neither  the  messenger  boy  nor  the  agent  had  asked 
any  of  these  witnesses  for  information  as  to  the  plaintiff.  The  court 
permitted  the  defendant  to  ask  all  of  these  witnesses  whether  the  plaintiff 
was  well  known  in  the  town  of  Columbus,  and  all  of  them  stated  that 
they  had  no  knowledge  as  to  this  fact.  The  fact  that  none  of  these  wit- 
nesses knew  plaintiff  was  not  material  to  any  issue  in  the  case,  and  their 
testimony  was  properly  excluded. 

The  trial  court  did  not  err  in  refusing  the  special  instructions  re- 
quested by  the  defendant,  as  contended  in  the  third,  fourth  and  seventh 
assignments  of  error.  The  issues  presented  by  these  instructions  were 
fully  and  correctly  submitted  to  the  jury  in  the  main  charge. 

The  only  contributory  negligence  pleaded  by  the  defendant  was  the 
failure  of  Eliza  Gamer  to  send  the  telegram  in  care  of  the  person  for 
whom  plaintiff  was  working.  This  pleading  would  not  support  a  finding 
of  contributory  negligence  because  of  the  failure  of  said  Eliza  to  inform 
defendant's  agent  that  plaintiff  lived  near  the  Baptist  church,  and  the 
trial  court  properly  refused  to  instruct  the  jury  that  plaintiff  could  not 
recover  if  Eliza  Gamer  was  guilty  of  contributory  negligence  in  failing 
to  inform  appellant's  agent  that  plaintiff  lived  near  said  church.  This 
disposes  of  the  issue  presented  by  the  fifth  assignment. 

In  the  sixth  assignment  the  appellant  complains  of  the  charge  of  the 
court  in  that  it  defines  the  terra  "preponderance  of  evidence*'  as  meaning 
the  greater  weight  of  evidence;  and. in  the  eighth  assignment  complains 
of  the  charge  because  it  fails  to  define  the  term  "reasonable  promptness" 
and  ordinary  care.  Both  of  these  assignments  are  without  merit-  The 
definition  of  the  term  "preponderance  of  evidence"  given  by  the  court 
was  accurate,  and  no  inj'ury  could  possibly  have  resulted  to  the  appellant 
by  giving  such  definition.  It  may  have  been  unnecessary  for  the  court 
to  have  defined  the  term,  because  its  meaning  is  well  known  and  under- 
stood by  jurors  of  average  intelligence,  but  having  defined  it  accurately, 
the  appellant  has  nothing  of  which  to  complain. 

The  failure  of  the  court  to  define  the  terms  "reasonable  promptness" 
and  "ordinary  care,"  if  error,  can  not  be  regarded  as  affirmative  error, 
and  appellant  not  having  requested  the  giving  of  a  special  instruction 
accurately  defining  said  terms,  can  not  now  complain  of  .the  failure  of 
the  court  to  give  such  definition. 

The  remaining  assignments  of  error  attack  the  verdict  and  judgment 
as  being  excessive  and  contrary  to  the  great  weight  and  preponderance  of 
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the  evidence.  As  before  stated,  we  think  the  evidence  is  sufficient  to 
sustain  the  verdict  for  the  plaintiff,  and  that  the  amount  found  by  the 
jury  is  not  excessive.  There  is  nothing  in  the  evidence  nor  in  the  form 
or  amount  of  the  verdict  which  indicates  that  the  jury  were  influenced 
by  any  improper  motive.  The  judgment  of  the  court  below  will  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 
Writ  of  error  refused. 
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J.  R.  Kennedy  v.  Aetna  Life  Insurance  Company. 

Decided  February  28,  1903. 

Acddent  Insurance — ^Exempting  Clause — ^Inyoluntary  Taking  of  Poison. 

A  clause  in  an  accident  policy  stipulating  that  the  insurance  does  not  cover 
an  accident  or  death  resulting  wholly  or  partially  from  the  "voluntary  or  in- 
voluntary" taking  of  poison,  exempts  the  insurer  where  the  death  of  the  in- 
sured results  from  the  taging  of  a  dose  of  poisonous  medicine  through  mistake, 
as  the  term  "involuntary/*  as  used  in  the  policy,  is  not  restricted  to  an  act 
forced  on  the  insured,  but  properly  includes  acts  not  intentionally  done. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thos.  P.  Nash. 

Crane,  Greer  &  Wharton,  for  appellant. 

Harry  P,  Lawiher,  for  appellee. 

RAINEY,  Chief  Justice. — The  following  statement,  taken  from 
the  brief  of  appellant,  shows  the  nature  and  result  of  the  suit  in  the 
lower  court,  to  wit: 

''This  was  a  suit  by  J.  R.  Kennedy,  appellant,  in  the  court  below  against 
the  defendant  company,  in  which  it  was  alleged  substantially  that  the  de- 
fendant company  was  a  corporation  with  power  to  issue  life  insurance 
policies,  etc.  That  the  plaintiff  was  a  resident  of  Ellis  County,  Texas. 
That  the  defendant  company  had  issued  an  accident  policy  on  the  life  of 
James  Kennedy,  on  the  14th  day  of  June,  1897,  for  a  valuable  considera- 
tion, and  that  it  was  from  time  to  time  renewed,  the  last  renewal  being  on 
the  11th  of  June,  1899,  and  that  by  its  renewal  it  insured  the  said  James 
Kennedy  in  the  sum  of  $3000  against  death  by  accident,  until  the  14th 
day  of  June,  1900.  The  terms  of  the  policy  were  set  out  with  much  par- 
ticularity. It  was  further  alleged  that  he  died  on  the  17th  of  November, 
1899,  by  accidentally  taking  an  overdose  of  digitalis,  a  poisonous  medi- 
cine, instead  of  a  prescription  left  by  his  physician,  which  was  not 
poisonous.  It  was  alleged  that  there  was  no  necessity  for  administra- 
tion, etc.,  and  that  he  died  intestate,  and  that  the  plaintiff  was  his  only 
brother ;  that  the  father  and  mother  of  the  insured  were  both  dead,  and 
that  the  plaintiff  was  his  only  heir.  The  policy  was  attached  to  the  peti- 
tion of  plaintiff,  and  it  had  a  printed  clause  on  the  back  thereof  to  the 
effect  that  'this  insurance  does  not  cover  injuries  of  which  there  is  no  vis- 
ible mark  on  the  body,  ♦  *  ♦  nor  suicides,  sane  or  insane,  nor  acci- 
dent, nor  death,  nor  loss  of  limb,  nor  sight,  nor  disability,  resulting 
wholly  or  partially,  directly  or  indirectly,  from  any  of  the  following 
causes :  *  *  *  intoxication  or  narcotics,  voluntarily  or  involuntarily 
taking  poison,  or  contact  with  poisonous  substances,  or  inhaling  any  gas 
or  vapor.' 

"The  defendant  company  answered,  among  other  thing,  as  follows,  by 
special  exception  number  2 :    'That  because  it  appeared  from  the  policy 
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sued  on^  attached  to  the  petition,  that  the  insurance  does  not  cover  an 
accident  or  death,  nor  disability,  resulting  wholly  or  partly,  directly  or 
indirectly,  from  voluntary  or  involuntary  taking  poison,  or  contact  with 
poisonous  substances ;  and  because  it  further  appeared  from  the  petition 
that  said  Kennedy,  on  the  17th  of  November,  1899,  accidentally  killed 
himself  by  accidentally  taking  an  overdose  of  digitalis,  a  poisonous  medi- 
cine, instead  of  a  prescription  left  by  his  physician/  A  general  demurrer 
was  filed,  that  the  original  petition  was  insufficient  in  law. 

"On  September  27,  1902,  the  case  came  on  on  demurrer,  and  the  court 
sustained  the  second  special  exception  and  the  general  demurrer  above 
stated,  and  entered  a  judgment  dismissing  plaintiff^s  petition,  to  which 
judgment  the  plaintiff  excepted  and  gave  notice  of  appeal  to  this  court.^' 

The  sole  question  for  solution  arises  upon  the  proper  construction  of 
the  clause  of  the  policy  exempting  the  insurance  company  from  liability 
in  certain  contingencies.  It  is  a  general  rule  of  construing  insurance 
policies  where  there  is  any  ambiguity  that  renders  the  terms  susceptible 
of  two  constructions  to  give  that  construction  which  is  most  favorable  to 
the  insured,  always  adhering  to  the  principle  that  in  interpreting  con- 
tracts the  inquiry  should  be,  what  obligations  the  parties  intended  to 
assume,  giving  to  the  language  used  its  usual  signification  in  connection 
with  the  subject  matter  and  the  circumstances  under  which  it  was  made. 
Thus  construing  the  contract  under  consideration,  is  the  company  ex- 
empted from  liability,  the  deceased  having  come  to  his  death  by  uninten- 
tionally taking  poison?  The  allegations  of  the  petition  show  that  death 
was  produced  by  an  accident.  The  policy  was  issued  to  cover  accidents, 
and  unless  the  exemption  clause  is  sufficiently  broad  and  comprehensive 
as  to  cover  such  an  accident,  then  the  company  should  be  held  liable.  The 
courts  which  have  passed  upon  similar  clauses  are  not  in  harmony,  some 
of  them  going  to  the  extreme  limit  in  construing  them  against  the  com- 
panies. There  is  no  reasonable  theory  upon  which  the  conflict  can  be 
reconciled.  We  will  therefore  follow  that  line  which,  in  our  opinion,  con- 
forms to  the  well  recognized  principles  governing  the  construction  of 
contracts. 

Death  having  resulted  from  the  taking  of  poison,  the  main  contention 
arises  from  that  portion  of  the  clause  which  exempts  the  company  from 
liability  for  death  resulting  from  the  "voluntary  or  involuntary  taking 
poison.'^  The  appellant  contendt  that  the  terms  "voluntary''  and  "invol- 
untary" as  used  in  the  policy  do  not  include  the  "accidental"  taking  of 
poison.  The  taking  of  poison  in  this  instance,  being  unintentional,  was 
not  a  voluntary  taking  as  that  term  is  used  in  the  policy,  therefore  the 
taking  was  accidental.  The  taking  of  poison  being  accidental,  liability 
would  accrue  unless  such  an  accidental  taking  is  excluded  by  the  term 
"involuntary."  The  definition  or  meaning  of  this  term,  as  used,  is  lim- 
ited by  counsel  for  appellant  to  an  act  that  is  forced  upon  one,  which  he 
can  not  help.  It  is  true  that  the  term  embraces  that  meaning.  It,  how- 
ever, as  commonly  used,  has  a  broader  and  more  comprehensive  meaning 
and  there  is  nothing  in  the  polipy  limiting  it  to  the  restricted  sense  con- 
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tended  for  by  counsel.  The  term  is  defined  in  the  Century  Dictionary 
and  Cyclopedia  as,  "Not  voluntary  or  willing;  contrary  or  opposed  to 
will  or  desire;  independent  of  volition  or  consenting  action  of  mind; 
imwilling;  unintentional."  The  presence  of  these  very  elements  in  tak- 
ing the  poison  is  what  constitutes  the  taking  accidental.  Without  these 
there  could  be  no  accident.  He  did  not  intend  to  take  poison, — he  took 
it  by  mistake;  hence  the  taking  was  not  willed,  but  unintentional,  and 
therefore  involuntary.  One  of  the  definitions  given  by  the  Century  Dic- 
tionary and  Cyclopedia  of  voluntary  is  "not  accidental."  Involuntary 
is  an  autonym  of  voluntary,  and  therefore,  in  this  sense,  includes  "acci- 
dental." 

It  is  difficult  for  us  to  conceive  of  a  case  of  taking  poison  that  is  not 
included  in  either  the  term  "voluntary*'  or  "involuntary"  as  used  in  the 
policy.  The  usual  and  ordinary  meaning  of  the  terms  would  include,  in 
one  or  the  other,  every  manner  of  taking  poison,  therefore  we  do  not  feel 
warranted  in  giving  to  them  a  meaning  less  restricted  than  they  usually 
import.  The  policy  in  this  case  does  not  confine  the  exemption  to  self- 
destruction,  as  in  the  case  of  Penfold  v.  Insurance  Co.,  85  N.  Y.,  317, 
cited  By  appellant.  The  exemption  is  broader  in  its  scope.  It  not  only 
names  suicide,  but  also  specifies  accident,  death,  etc.,  "resulting  wholly 
or  partially,  directly  or  indirectly,  from  *  *  *  voluntary  or  invol- 
untary taking  poison."  This,  we  think,  includes  any  accident  or  death 
resulting  in  any  manner  whatever  from  the  taking  of  poison. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
A.  W.  Jolly. 

Decided  Febrtiary  28,  1903. 

1.— Railroads— Crossings— Joint  Sidings— Negligence. 

Where  defendant  railway  company  and  another  snch  company  maintained 
a  joint  depot,  yards  and  sidings,  with  a  joint  agent  in  charge,  at  a  point  where 
their  lines  crossed,  and  plaintiff  was  injured  by  reason  of  his  horse  being  fright- 
ened by  a  car  left  standing  in  the  street  by  the  servants  of  the  other  company, 
defendant  was  not  liable,  although  it  owned  the  ground  on  which  the  car  stood. 
Although  the  statute  in  reference  to  sidings,  etc.,  at  points  where  railroads 
cross  does  not  expressly  authorize  joint  sidii^,  or  the  lease  of  sidings  for  joint 
use,  there  is  nothing  illegal  in  such  joint  arrangements.    Rev.  Stats.,  art.  4440. 

S.— Contributory  Negligence— Burden  of  Proof. 

Where  plaintiff's  own  testimony  raises  the  issue  of  contributory  negligence, 
it  is  error  to  charge  that  the  burden  of  showing  contributory  negligence  is  on 
the  defendant. 

Appeal  from  the  District  Court  of  Denton.  Trial  below  before  Hon. 
Ben  H.  Denton. 

T.  8,  Miller  and  Head  &  Dillard,  for  appellant. 

W,  E.  McJdakon,  R,  B.  Semple,  and  Thos.  P.  Sieger,  for  appellee. 

RAINEY,  Chief  Justice, — Appellee  sued  appellant  to  recover  for 
personal  injuries  alleged  to  have  resulted  to  him  from  being  thrown 
from  his  buggy  by  reason  of  his  horse  becoming  frightened  at  a  car 
standing  on  appellants  track  and  partly  in  the  street  along  which  plain- 
tiff was  traveling.    Verdict  and  judgment  for  plaintiff. 

The  accident  occurred  at  Bells,  where  the  appellant's  road  and  that 
of  the  Texas  &  Pacific  Railway  Company  cross.  These  two  Toads  have 
and  maintain  there  a  joint  depot  and  yards,  having  a  joint  agent  in 
charge.  They  have  certain  Y  and  switch  tracks  which  are  used  by  both. 
One  of  the  tracks  is  known  as  the  team  track,  on  which  cars  containing 
merchandise  for  customers  at  Bells  are  left  to  be  unloaded  by  such  cus- 
tomers. The  car  at  which  plaintiff's  horse  had  become  frightened  had 
been  brought  in  and  left  there  by  a  local  freight  train  operated  solely  by 
the  servants  of  the  Texas  &  Pacific  Railway  Company,  to  be  unloaded  by 
one  of  its  customers,  and  with  and  over  which  appellant  had  no  connec-  , 
tion  or  control  whatever.  The  street  crossed  the  tracks  there,  it  being  a 
public  thoroughfare,  and  the  car  was  left  standing  partly  in  the  street, 
with  room  enough  for  vehicles  to  pass.  The  plaintiff  was  traveling  in 
his  buggy  west,  and  first  came  to  the  east  Y  track  on  which  a  car  of 
appellant  had  been  left  close  to  the  north  side  of  the  street  to  be  taken 
up  by  the  Texas  &  Pacific  and  transported  to  some  point  on  its  line. 
When  passing  this  car  plaintiff's  horse  showed  slight  evidence  of  fright, 
and  he  tapped  him  with  his  whip.  When  he  approached  the  second  car, 
the  one  left  oe  the  team  track  by  the  Texas  &  Pacific,  the  horse  became 
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frightened,  backed  the  buggy,  and  threw  plaintiff  out  and  he  was  injured 
as  alleged. 

The  evidence  fails  to  show  liability  on  the  part  of  appellant.  While 
it  does  not  definitely  appear  what  agreement  or  arrangement  existed 
between  said  companies  relative  to  the  use  of  said  track,  we  take  it  that, 
under  the  circumstances,  said  use  by  either  was  not  illegal.  Article  4440 
•provides  for  the  crossing;,  etc.,  of  railways,  and  for  the  construction  of 
necessary  turnouts,  sidings  and  switches,  and  other  conveniences  in  furth- 
erance of  the  objects  of  such  connections.  Articles  4535,  4536  and  4539 
require  the  interchange  of  business  of  railroads  crossing  each  other. 

While  the  statutes  do  not  in  express  terms  authorize  the  construction 
and  maintaining  of  joint  sidings,  etc.,  or  the  lease  of  sidings,  etc.,  owned 
by  one  to  the  other  for  a  joint  use,  etc.,  yet,  as  the  joint  construction  and 
maintenance  of  sidings,  etc.,  or  the  lease  thereof  would  lessen  the  expense 
and  facilitate  the  interchange  of  businesss,  such  would  not  be  in  contra^ 
vention  of  the  statutes  and  illegal.  Nor  would  it  render  both  roads  liable 
when  the  injury  resulted  solely  from  the  negligence,  if  any,  of  the  ser- 
vants of  the  Texas  &  Pacific  Railway  Company  in  conducting  its  own 
business,  with  which  appellant  had  no  connection,  over  which  it  had  no 
control,  and  in  which  it  had  no  interest.  Had  the  injury  resulted  from  a 
failure  of  duty  imposed  upon  them  jointly,  then  a  different  state  of  case 
would  be  presented.  Railway  Co.  v.  Cardwell,  59  S.  W.  Rep.,  288; 
Pierce  on  Railroads,  p.  283,  approved  in  Railway  Co.  v.  Underwood,  67 
Texas,  593. 

The  plaintiff  alleged  in  substance,  as  a  basis  for  recovery,  that  appel- 
lant's servants  negligently  left  and  permitted  said  car  to  stand  so  near 
to  and  upon  said  crossing  as  to  obstruct  safe  travel,  etc.  The  proof 
showed  that  the  car  was  left  there  by  the  servants  of  the  Texas  &  Pacific 
Railway  Company  in  conducting  its  own  business  on  a  track  used  by  both 
roads.  Under  these  allegations  and  proof  no  recovery  could  be  had 
against  appellant. 

But  it  is  insisted  that  the  track  on  which  the  car  was  standing  was  on 
the  ground  of  appellant.  This,  we  think,  does  not  alter  the  case,  unless 
the  Texas  &  Pacific  Company  was  using  the  track  illegally. 

The  court,  in  its  charge,  placed  the  burden  of  proof  on  defendant  to 
establish  contributory  negligence.  This  was  error,  as  the  testimony  which 
raised  the  issue  of  contributory  negligence  was  produced  by  plaintiff. 
Railway  Co.  v.  Reed,  88  Texas,  439 ;  Railway  Co.  v.  Lewis,  63  S.  W.  Rep., 
1091. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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SiDON  Harris  et  al.  v.  Brtson  &  Hartorovb. 

Decided  March  4,  1903. 

1.— Practice  on  Appeal— Filing  Briefs. 

Where  appellant's  brief  was  filed  in  the  trial  court  after  filing  the  tran- 
script on  appeal  and  only  thirteen  days  before  the  time  for  submission,  since 
appellee  was  thereby  deprived  of  a  substantial  right*  the  appeal  should  be  dis- 
missed. 

2. — Same — Diligence. 

Afiidayit  to  excuse  failure  to  file  briefs  in  time  held  too  indefinite  and  un- 
certain. 

Appeal  from  the  District  Court  of  Concho.  Tried  below  before  Hon. 
John  W.  Goodwin. 

Harris  and  others  sued  Bryson  &  Hartgrove^  and  appealed  from  a 
judgment  for  defendants. 

Sidan  Harris,  for  appellants. 

T.  C.  Wilhinson,  for  appellees. 

FISHEB,  Chief  Justice. — This  is  an  action  by  appellant  in  trespass 
to  try  title.  Judgment  below  was  in  favo*  of  appellees.  October  29, 1902, 
the  judgment  in  this  cause  was  rendered  in  the  District  Court  of  Concho 
County.  Notice  of  appeal  was  given  by  appellants,  and  appeal  was  per- 
fected by  filing  bond  on.  November  13,  1902.  The  transcript  was  deliv- 
ered to  appellants  on  the  29th  day  of  November,  1902,  and  was  filed  in 
this  court  on  the  3d  day  of  January,  1903. 

Briefs  were  filed  in  the  Court  of  Civil  Appeals  on  the  24th  day  of  Feb- 
ruary, 1903.  An  order  was  entered  on  the  11th  day  of  February,  1903, 
setting  this  case  for  submission  on  February  25,  1903. 
•  Appellees  on  the  last  mentioned  date  submitted  to  this  court  their 
written  motion  properly  verified,  requesting  the  court  to  dismiss  this 
appeal,  because  the  law  and  the  rules  were  not  complied  with  by  appel- 
lants in  filing  a  copy  of  their  brief  in  the  trial  court  five  days  before  the 
filing  of  the  transcript  in  this  court,  and  in  not  giving  the  appellees 
notice  of  such  filing.  It  appears  that  the  brief  was  filed  in  the  trial  court 
February  12,  1903,  which  fact  was  not  made  known  to  the  appellees  or 
their  attorneys  until  the  23d  day  of  February,  1903. 

Under  the  law  this  case  could  properly  be  submitted  thirty  days  from 
the  time  that  the  transcript  was  filed  in  this  court.  There  are  no  briefs 
on  file  for  the  appellees.  Under  the  law  the  appellees  had  twenty  days 
from  the  time  that  the  briefs  were  filed  in  the  trial  court,  or  from  the 
time  that  notice  of  that  filing  was  given,  in  which  to  prepare  their  briefs 
and  have  them  filed  in  the  Court  of  Civil  Appeals.  The  briefs  of  the  ap- 
j)ellants  being  iiled  in  the  trial  court  only  thirteen  days  prior  to  the  time 
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that  this  case  was  called  for  submission,  and  assuming  that  the  twenty 
days  should  commence  to  run  from  the  time  that  the  briefs  were  filed 
in  the  court  below,  the  appellees,  by  reason  of  the  failure  of  the  appel- 
lants to  comply  with  the  statute,  were  deprived  of  their  full  time  given 
them  by  law  in  which  to  prepare  and  file  their  briefs  in  this  court. 

It  has  been  held  in  San  Antonio  &  Aransas  Pass  Railway  Co.  v. 
Holden,  93  Texas,  212,  that  a  strict  compliance  with  the  statute  requir- 
ing the  briefs  to  be  filed  in  the  trial  court  five  days  before  the  filing  of  the 
transcript  in  the  Court  of  Civil  Appeals  will  not  be  required,  unless  it 
appears  that  the  failure  to  do  this  would  result  in  depriving  the  appellee 
of  some  right  he  might  have  under  the  statute  or  the  rules  in  preparing 
and  filing  his  briefs  in  the  Court  of  Civil  Appeals.  This  case,  with  all 
of  the  statutes  and  rules  of  the  Supreme  Court  bearing  upon  the  subject, 
was  reviewed  and  set  out  in  the  case  of  Hunt  v.  Glasscock,  3  Texas  Ct. 
Rep.,  407,  and  it  was  there  held  that,  as  the  failure  of  the  appellant  to 
comply  with  the  law  concerning  the  filing  of  a  copy  of  his  brief  in  the 
trial  court  had  deprived  the  appellee  of  a  substantial  right,  the  appeal 
would  be  dismissed. 

There  can  be  no  question  in  this  case  but  that  the  failure  of  the  appel- 
lants to  observe  the  requirements  of  the  statute  has  deprived  the  appellees 
of  a  substantial  right,  and  as  a  consequence  of  such  failure,  their  appeal 
should  be  dismissed,  which  is  Accordingly  done. 

Dismissed. 

OPINION  ON  REHEARING. 

We  do  not  regard  the  statement  made  by  the  appellants  in  their  motion 
for  rehearing  as  sufficient  to  controvert  the  facts  stated  by  appellees  in 
their  motion  to  dismiss.  The  affidavit  of  appellants  is  indefinite  and 
uncertain  as  to  just  what  time  they  forwarded  their  briefs  by  mail  to  the 
district  clerk  of  Concho  County.  It  says :  "It  was  forwarded  early  in 
February,  several  days  before  appellants  were  notified  that  the  case 
would  be  submitted.*'  The  affidavit  contained  this  statement:  "That 
said  county  seat  (meaning  the  county  seat  of  Concho  County)  is  about 
twenty  miles  distant  from  the  nearest  railroad  station  by  mail  road,  and 
two  rivers  intervene." 

The  affidavit  does  not  state  that  high  water  interfered  with  the  prompt 
delivery  of  the  mail  to  Paint  Rock,  the  county  seat  of  Concho  County ; 
but  to  some  extent  indicates  that  the  fact  that  two  rivers  were  to  be 
crossed  might  have  delayed  delivering  the  mail.  The  appellants  do  not 
state  that  there  were  bridges  across  each  of  the  rivers,  and  this  court  is 
reliably  informed  that  there  were,  at  the  time  mentioned  by  appellants, 
and  long  before,  substantial  bridges  across  each  of  the  rivers ;  and  it  is 
a  fact  known  to  one  of  the  members  of  the  court  that  there  are  substan- 
tial bridges  over  both  of  said  streams  leading  from  the  town  of  Ballinger 
to  Paint  Rock,  the  mail  route  between  the  two  places. 

It  does  not  allege  any  promise  on  the  part  of  appellees*  attorney  to 
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waive  the  filing  of  the  brief  in  the  court  below.  We  must,  in  the  absence 
of  a  statement  to  the  contrary,  presume  that  the  clerk  of  the  District 
Court  of  Concho  County  performed  his  duty  in  promptly  filing  appel- 
lants' brief  when  it  was  received,  and  if  he  had  then  promptly  issued 
notices  of  the  filing  of  the  brief,  and  the  same  had  been  promptly  served 
upon  appellees  or  their  counsel,  they  would  not  have  had  twenty  days 
from  that  time  to  the  submission  of  the  case  in  which  to  file  their  brief. 

Motion  overruled. 
Filed  April  15, 1903. 

Writ  of  error  refused. 
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Irwin  &  Sanders  v.  John  T.  Mayes. 

Decided  March  4»  1003. 

1.— School  Land— -Lease— Failure  to  Record— Forfeiture. 

Under  the  Act  of  1897  (Gen.  Lews,  26th  Leg.,  p.  186;  Rev.  Stats.,  art.  4218s) 
as  to  leases  of  school  land  previously  made,  but  not  recorded,  which,  it  seems, 
was  a  condition  precedent  to  their  taking  effect  under  the  law  of  1895  (Rev. 
Stats.,  art.  4218r),  that  condition  was  waived,  and  a  failure  to  file  the  lease  for 
record  authorized  the  Land  Ck>mmissioner  to  disregard  or  forfeit  it  and  lease  to 
another  only  when  such  latter '  person  presented,  with  his  application^  as  re- 
quired by  such  Act  of  1897,  a  certificate  from  the  derk  of  the  proper  county 
tnat  no  lease  of  said  ,land  was  on  record  in  his  office. 

2.— ^Same — Certificate. 

A  certificate  of  the  county  derk  that  there  was  no  lease  of  certain  school 
lands,  then  in  force,  of  record  in  his  county,  was  not  equivalent  to  a  certificate 
that  there  wks  no  lease  to  such  lands  there  of  record,  and  did  not,  under  the 
law  of  1897  (Rev.  Stats.,  art.  4218b)  authorize  the  Land  Commissioner  to  for- 
feit a  lease  and  to  lease  to  another. 

Appeal  from  the  District  Court  of  Tom  Green.  Tried  below  before 
Hon.  J.  W.  Timmins. 

Mayes  sued  Irwin  &  Sanders  in  trespass  to  try  title  and  recovered  judg- 
ment^ from  which  defendants  appealed. 

A,  R,  Surges  and  J.  W.  Hill,  for  appellants: 

L.  W.  Ainsworth  and  Wright  &  Wynn,  for  appellee. 

STREETMAN,  Associate  Justice. — ^Appellee  brought  this  suit  on 
September  24,  1900,  in  the  District  Court  of  Menard  County,  for  the 
recovery  of  three  sections  of  school  land  in  Schleicher  County,  Texas.  By 
agreement,  the  venue  was  changed  to  Tom  Green  County,  and  on  May  16, 
1902,  upon  a  trial  without  a  jury,  the  District  Court  of  that  county  ren- 
dered judgment  for  appellee  for  said  lands  and  $222  damages,  from 
which  judgment  this  appeal  is  prosecuted. 

Appellee's  petition  was  in  the  ordinary  form  of  an  action  of  trespass 
to  tiy  title  and  for  damages.  Appellants*  answer  contained  a  plea  of  not 
guilty,  a  special  pleading  in  which  they  claim  a  valid  lien  on  the  prem- 
ises for  a  period  of  five  years  from  January  14,  1897,  and  further  special 
pleadings  setting  up  improvements  in  good  faith,  and  asking  for  judg- 
ment for  their  value,  in  a  case  of  a  recovery  by  appellee,  and  in  case  such 
judgment  should  be  refused,  that  they  be  allowed  a  reasonable  time  after 
final  judgment,  in  which  to  remove  said  improvements  from  the  prem- 
ises. 

The  appellant  Sanders  further  plead  in  reconvention  against  appellee 
in  the  form  of  trespass  to  try  title,  and  asked  for  judgment  for  title  and 
possession  of  said  premises. 

Upon  special  exceptions  of  appellee,  the  pleadings  relating  to  improve- 
ments were  stricken  out. 

We  find  the  following  facts : 
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1.  On  February  3,  1897,  A.  J.  Baker,  Commissioner  of  the  General 
Land  Office,  executed  to  appellees,  Irwin  &  Sanders,  a  lease  of  the  land 
in  controversy,  being  sections  10,  13  and  14,  block  No.  8,  T.  W.  N.  G. 
Ky.  -Co.  lands  in  Schleicher  County,  Texas,  for  a  term  of  five  years  from 
January  14,  1897,  for  the  annual  rental  of  $57.60,  which  rental  was  paid 
annually  in  advance  for  each  of  the  five  years  of  said  term,  the  last 
annual  payment  having  been  returned  to  said  Irvin  &  Sanders  after  the 
execution  of  the  lease  hereinafter  mentioned  to  John  T.  Mayes. 

2.  Said  lease  was  not  filed  for  record  in  Menard  County,  to  which 
Schleicher  County  was  attached  for  judicial  purposes,  until  February  23, 
1900 ;  but  on  that  date  it  was  filed  for  record  in  said  county,  and  a  proper 
abstract  of  the  same  entered  on  the  same  day  in  the  record  of  Schleicher 
County  leased  lands  in  the  office  of  the  county  clerk  of  Menard  County. 

3.  Said  Irvin  &  Sanders  have  had  continuous  possession  of  said  prop- 
erty ever  since  the  beginning  of  the  term  of  said  lease. 

4.  On  January  30,  1900,  appellee,  John  T.  Mayes,  made  application 
to  lease  said  sections  of  land,  together  with  sections  22  and  34  of  the 
same  block  for  a  term  of  ten  years,  which  application  was  received  in 
the  General  Land  Office  February  2,  1900,  and  at  the  same  time,  Mayes 
paid  in  advance  to  the  State  Treasurer  the  annual  rental  for  the  first 
year,  $57.60,  and  has  since  said  time  paid  annually  in  advance  the  rentals 
for  the  second  and  third  years  of  said  term.  There  is  no  evidence  in  the 
record  to  show  that  this  application  was  accompanied  with  the  certificate 
of  the  county  clerk  of  Menard  County  that  no  lease  of  said  land  was  of 
record  in  his  office. 

5.  On  February  23,  1900,  Charles  Rogan,  Commissioner  of  the  Gen- 
eral Land  Office,  upon  said  application,  executed  a  lease  contract  to  said 
John  T.  Mayes  of  the  lands  in  suit,  for  a  term  of  ten  years  from  Febru- 
ary 2,  1900,  which  was  filed  with  the  county  clerk  of  Menard  County, 
February  27,  1900,  and  a  proper  abstract  thereof  entered  in  the  proper 
records  of  said  county. 

Upon  these  facts  the  District  <]Jourt  rendered  judgment  for  appellee, 
evidently  upon  the  theory  that  the  lease  issued  to  appellants  was  imralid 
because  of  the  failure  to  have  same  recorded,  and  that  the  lease  to  appellee 
was  valid. 

Appellants  insist  that  this  was  error,  and  the  question  raised  involves 
the  construction  of  the  acts  of  1895  and  1897. 

Section  17  of  the  Act  of  1895  (page  69),  which  is  article  4218r  of  the 
Revised  Statutes,  provides :  "All  leases  shall  be  executed  under  the  hand 
and  seal  of  the  Land  Commissioner  and  delivered  to  the  lessee  or  his 
duly  authorized  agent,  and  such  lease  shall  not  take  eflFect  until  the  first 
annual  rental  is  paid,  and  such  lease  thereof  duly  filed  for  record  in  the 
clerk's  office  of  the  proper  county.^' 

Under  this  act,  the  contract  was  made  with  appellee  on  February  3, 
1897.  All  other  provisions  of  the  law  were  complied  with,  except,  that 
the  lease  was  not  filed  for  record  in  Menard  County  until  February  23, 
1900. 
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The  Act  of  1897  added  to  the  Eevised  Statutes  article  42188  (Gen. 
Laws  25th  Leg.,  p.  186),  which  contains  the  following  provision:  "All 
lease  contracts  heretofore  made,  and  not  recorded,  shall  be  filed  for  record 
with  the  clerk  of  the  proper  county,  within  three  montlis  after  this  act 
takes  effect,  and  if  any  lessee  shall  fail  to  have  his  unrecorded  lease  so 
filed  for  record  within  said  time,  the  Commissioner  of  the  General  Land 
OflBce  shall  disregard  said  lease,  and  award  the  land  to  any  other  appli- 
cant accompanying  his  application  with  the  certificate  of  the  clerk  that 
no  lease  of  said  land  is  of  record  in  his  office.^' 

This  act  was  evidently  remedial,  in  so  far  as  it  afforded  relief  to  per- 
sons in  the  attitude  of  appellants,  who  held  lease  contracts  formerly  made 
and  not  recorded.  Under  the  Act  of  1895,  the  record  of  such  leases 
appears  to  be  a  condition  precedent,  and  the  lease  contract  did  not  take 
effect  until  this  condition  was  performed.  By  the  Act  of  1897,  however, 
the  State  not  only  waives  the  condition  up  to  the  time  of  the  passage  of 
the  act,  but  recognizes  the  lease  as  valid,  and  extends  the  time  within 
which  said  leases  might  be  recorded  for  three  months  after  the  time  said 
act  took  effect.  Under  the  Act  of  1895,  there  might  have  been  consid- 
erable force  in  the  contention  that  the  lessee  had  no  rights  whatever  in 
the  premises  until  he  had  performed  the  condition  precedent  which  the 
law  imposed  upon  this  contract,  and  in  that  case  it  might  not  have 
amounted  to  a  forfeiture  of  any  of  his  rights  to  have  disregarded  his  lease 
and  awarded  the  lands  to  another  applicant. 

We  think  it  it  clear,  however,  that  his  attitude  was  materially  changed 
by  the  Act  of  1897.  After  the  passage  of  that  act  he  had  for  three 
months,  at  least,  a  perfectly  valid  leasehold  estate,  whether  his  lease  was 
recorded  or  not ;  and,  by  the  terms  of  that  act,  the  failure  to  record  the 
lease  was  changed  from  a  condition  precedent,  which  would  prevent  the 
lease  from  taking  effect  at  all,  into  a  condition  subsequent,  for  the  breach 
of  which  his  leasehold  might  be  forfeited.  To  deprive  him  of  his  lease- 
hold after  that  time  would  be  a  forfeiture. 

But  it  is  contended  that  the  remaining  provisions  of  the  Act  of  1897 — 
providing  that  after  the  expiration  of  three  months  the  Commissioner 
may  disregard  the  lease  and  award  the  land  to  any  other  applicant  accom- 
panying his  application  with  the  certificate  of  the  clerk  that  no  lease  of 
said  land  is  of  record  in  his  office — are  merely  directory,  and  if  the  lease 
is  actually  not  recorded,  and  the  Commissioner  does  award  the  land  to 
another  applicant,  such  lease  will  be  valid,  although  there  may  be  no 
evidence  in  the  record  that  the  application  was  accompanied  with  the 
certificate  prescribed. 

In  this  connection,  it  is  first  insisted  that  in  the  absence  of  evidence  it 
will  be  presumed  that  the  Commissioner  did  not  act  without  a  proper 
certificate,  under  the  general  presumption  indulged  in  favor  of  the  regu- 
larity of  official  acts. 

We  concede  the  force  of  this  rule  in  a  proper  case,  but  we  think  it  has 
never  been  extended  to  hold  that  where  an  officer  is  authorized  in  a  cer- 
tain manner  to  forfeit  rights  in  one  person  and  bestow  them  upon 
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another,  the  mere  proof  that  he  has  attempted  to  confer  the  rights  upon 
such  other  person  will  render  unnecessary  any  proof  that  he  has  enforced 
the  forfeiture  in  a  legal  manner.  1  Jones  on  Ev.,  sec.  40.  If  we  were  to 
apply  this  doctrine  in  the  forfeiture  of  sales  of  these  lands  for  failure  to 
pay  interest,  it  would  only  be  necessary  to  prove  that  the  interest  was 
unpaid  and  that  the  Commissioner  had  awarded  the  land  to  a  subsequent 
applicant,  and  it  would  be  unnecessary  to  prove  that  a  forfeiture  of  the 
original  sale  had  been  made  in  the  manner  provided  by  law. 

If  there  were  any  such  presumption,  it  would  be  weakened  in  this  case 
by  the  fact  that  upon  the  trial  the  appellee  offered  in  evidence  a  certified 
copy  from  the  Land  Office  of  a  certificate  made  by  the  county  clerk  of 
Menard  County,  bearing  the  same  date  and  filed  in  the  Land  Office  at  the 
same  time  as  appellee's  application  to  lease.  This  certificate,  however, 
did  not  state  that  there  was  no  lease  of  said  lands  of  record  in  said 
office,  but  that  there  was  no  lease  then  in  force  of  said  lands  of  record  in 
said  county.  The  court,  as  we  believe  properly,  refused  to  admit  this 
certificate  in  evidence.  It  did  not  certify  that  no  lease  was  of  record; 
but  rather  left  it  to  be  inferred  that  there  were  other  leases  of  record, 
which  in  the  judgment  of  the  clerk  were  not  in  force. 

If  there  had  been  another  certificate  made  by  the  clerk,  it  would 
have  been  of  record  in  the  Land  Office,  and  the  fact  that  this  certificate 
and  no  other  was  offered  by  appellee,  to  our  minds,  renders  it  very  proba- 
ble that  there  was  no  other  certificate  than  this. 

Independent  of  these  considerations,  however,  we  are  of  opinion  that 
'  if  such  a  certificate  was  necessary  it  was  the  duty  of  appellee  to  prove  it. 

We  then  come  to  consider  this  provision  of  the  Act  of  1897,  and  to 
determine  whether  the  filing  of  such  certificate  was  essential  to  the  valid- 
ity of  appellee's  lease. 

The  language  is,  "If  any  lessee  shall  fail  to  have  his  unrecorded  lease  so 
filed  for  record  within  said  time,  the  Commissioner  of  the  General  Land 
Office  shall  disregard  said  lease,  and  award  the  land  to  any  other  appli- 
cant accompanying  his  application  with  the  certificate  of  the  clerk  that 
no  lease  of  said  land  is  of  record  in  his  office.^' 

The  contention  of  appellee,  in  effect,  is  that  the  Commissioner  may 
disregard  the  lease  and  award  the  land  to  any  other  applicant,  whether 
he  accompanies  his  application  with  such  certificate  or  not, — ^that  the 
Commissioner  need  not  act  solely  on  the  evidence  prescribed  by  law,  but 
upon  any  other  evidence  which  may  be  satisfactory  to  him. 

We  are  unable  to  agree  with  this  contention.  In  our  opinion,  the  pro-' 
visions  quoted  provide  for  a  forfeiture  of  the  rights  of  the  original  lessee, 
and  prescribe  a  method  by  which  said  forfeiture  should  be  effected. 
Viewed  in  this  light,  it  is  legislation  which  requires  strict  construction. 
If  it  was  intended  that  the  Commissioner  might  act  upon  any  other  evi- 
dence satisfactory  to  him,  in  determining  whether  the  lease  had  been 
recorded,  we  can  see  no  reason  for  the  clause  providing  for  this  certificate. 
We  are  loth  to  construe  a  positive  provision  of  the  statute  as  merely  direc- 
tory, when  it  forms  a  part  of  the  method  prescribed  by  law  for  enforcing 
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a  forfeiture  of  a  valuable  right.  It  is  the  settled  policy  of  the  courts  to 
require  in  such  cases  a  substantial,  if  not  a  literal^  compliance  with  the 
method  of  forfeiture  prescribed  by  law.  Bank  v.  Dowlearn,  1  Texas  Ct. 
Kep.,  575y  60  S.  W.  Kep,  754,  94  Texas,  383;  Brightman  v.  Comanche 
Co.,  2  Texas  Ct.  Bep.,  965,  63  S.  W.  Rep.,  857,  94  Texas,  699. 

We  therefore  conclude  that  the  lease  of  appellee,  under  the  evidence, 
was  invalid,  because  there  was  no  evidence  that  his  application  was  ac- 
companied with  the  certificate  of  the  clerk  required  by  law,  without 
which  the  Commissioner  was  not  authorissed  to  disregard  appellants'  lease. 

This  conclusion  results  in  a  reversal  of  so  much  of  the  judgment  as 
awards  the  land  and  damages  to  appellee,  and  makes  it  proper  that  we 
here  render  judgment  that  appellee  take  nothing  by  his  suit,  which  will 
be  done. 

The  evidence  upon  which  appellant  Sanders  claimed  title  to  the  land, 
aside  from  the  lease,  was  excluded  by  the  court,  and  for  that  reason  we  can 
not  here  render  judgment  on  his  plea  in  reconvention,  and  the  case  will 
be  remanded  for  a  trial  on  that  issue. 

There  are  other  questions  presented  in  the  briefs  of  the  parties,  but  we 
think  the  conclusions  we  have  stated  will  render  a  decision  of  them  unnec- 
essary. 

Reversed  and  rendered  in  part,  and  in  part  reversed  and  remanded. 

Application  for  writ  of  error  was  dismissed  because  filed  too  late. 
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H.  N.  Norton  et  al.  v.  Anton  Wochler  et  al. 

Decided  March  4,  1903. 

1.— Counterclaim — Statute  Permissive — Separate  Suit. 

Since  the  statute  authorizing  the  defendant  in  an  action  for  debt  to  plead 
any  counterclaim  he  may  have  against  the  plaintiff,  is  permissive,  and  not  man- 
datory, his  failure  to  so  plead  his  counterclaim  will  not  bar  his  right  to  recover 
thereon  as  plaintiff  in  a  separate  suit. 

2. — Same — Indorser — ^Estoppel — Release. 

Where  the  payee  of  a  note  sold  and  indorsed  the  same,  and  afterwards  re- 
covered the  price  of  the  note  in  an  action  against  the  buyer,  in  which  he  alleged 
and  proved  that  the  sale  had  not  been  canceled,  he  was  estopped  to  deny  lia- 
bility in  a  suit  against  him  on  the  note  on  the  ground  that  the  trade  had  been 
canceled  and  that  he  had  been  thereby  released. 

3. — ^Indorser — Insolvency  of  Maker — Suit  to  Next  Term. 

The  statute  requiring  suit  against  an  indorser  to  be  brought  at  the  next 
term  of  court  after  the  right  of  action  has  accrued,  has  no  application  where 
the  maker  of  the  note  is  notoriously  insolvent  at  the  time  of  its  execution  and 
continuously  thereafter. 

4. — Same — Set-Off  Against  Judgment— Injunction. 

Where  the  payee  of  a  note  sold  and  indorsed  the  same,  and  afterwards  re- 
covered a  judgment  against  the  buyer  for. the  price,  the  latter,  in  an  action  to 
recover  on  the  indorsement,  was  entitled,  on  showing  the  insolvency  of  the  in- 
dorser and  the  maker,  to  have  his  claim  set  off  against  the  judgment  against 
him,  and  to  an  injunction  restraining  its  execution  pending  his  suit. 

Appeal  from  the  County  Court  of  Galveston.    Tried  below  before  Hon. 

John  W.  Campbell. 

* 

James  B,  &  Charles  J.  Slubbs,  for  appellants. 

William  T.  Austin,  for  appellees. 

PLEASANTS,  Associate  Justice.— H.  N.  Norton,  J.  Lobit,  J.  B. 
Stubbs,  and  W.  F.  Beers  brought  this  suit  against  Anton  Wochler  and 
John  Hanicker  to  recover  the  amount  due  upon  eight  promissory  notes 
for  the  sum  of  $50  each,  executed  by  the  said  Hanicker  on  September  7, 

1900,  and  payable  to  the  said  Wochler,  by  whom  they  were  sold  and  in- 
dorse^ to  the  said  Norton,  and  to  restrain  the  execution  of  a  judgment 
rendered  by  the  County  Court  of  Galveston  County  on  February  23, 

1901,  in  favor  of  Wochler  against  the  plaintiffs  for  the  sum  of  $275. 
The  petition  alleges  in  substance  that  the  notes  sued  on  were  executed 

on  September  7,  1900,  by  Hanicker  and  were  payable  to  the  order  of 
Wochler,  the  first  being  payable  October  15, 1900,  and  one  of  the  remain- 
ing seven  being  payable  on  the  15th  day  of  each  consecutive  month  there- 
after until  all  of  them  should  be  paid;  that  said  notes  were  given  by 
Hanicker  in  payment  of  the  purchase  money  of  certain  property  sold  him 
by  Wochler,  and  were  on  said  7th  day  of  September,  1900,  sold  and  in- 
dorsed by  Wochler  to  plaintiff  Norton;  that  in  payment  of  the  purchase 
money  for  said  notes  plaintiff  Norton  delivered  to  Wochler  his  check  on 
the  bank  of  Adou  &  Lobit  for  the  sum  of  $275,  and  surrendered  to  said 
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Wochler  two  notes  theretofore  executed  by  him  in  favor  of  said  Norton 
for  the  aggregate  sum  of  $100 ;  that  on  the  morning  of  the  8th  day  of 
September,  1900,  Wochler  returned  the  check  to  Norton  and  informed 
him  that  he  and  Hanicker  had  canceled  the  trade  for  the  property  in 
consideration  of  which  the  Hanicker  notes  had  been  executed,  and  re- 
quested Norton  to  cancel  his  trade  for  the  notes  and  return  same  to  Han- 
icker ;  that  Wochler  then  delivered  the  check  to  Norton  and  promised  to 
execute  and  deliver  to  him  new  notes  for  the  two  notes  in  Norton's  favor 
which  had  been  returned  to  him  the  previous  day  and  which  he  claimed 
he  had  destroyed,  and  Norton  thereupon  returned  the  Hanicker  notes  to 
the  maker ;  that  on  the  day  these  transactions  took  place  the  great  storm 
of  September  8,  1900,  occurred,  and  in  the  distress  and  confusion  which 
followed,  the  details  of  the  transaction  were  almost  obliterated  from 
plaintiflF  Norton's  mind,  when  Wochler  on  October  18,  1900,  filed  suit 
against  him  to  recover  the  amount  of  said  check,  claiming  that  the  trade 
had  not  been  canceled ;  that  in  his  petition  in  said  suit  Wochler  alleged, 
and  on  the  trial  of  said  cause  swore,  that  the  Hanicker  notes  were  pay- 
able to  Norton,  and  were  not  indorsed  by  him,  Wochler;  that  plaintiff 
Norton,  not  having  said  notes  in  his  possession  at  said  time  and  not 
being  able  to  obtain  them  from  Hanicker,  and  having  no  recollection  as 
to  whom  they  were  payable  or  whether  they  were  indorsed  by  Wochler, 
did  not  set  up  Wochler's  liability  as  indorser  of  said  notes  as  a  counter- 
claim to  his  suit  on  said  draft;  that  Wochler  recovered  judgment  in  said 
suit  for  the  amount  of  said  draft,  which  judgment  was  affirmed  by  the 
Court  of  Civil  Appeals  on  December  5,  1901,  as  against  the  plaintiff 
Norton  and  the  other  plaintiffs  herein  who  were  the  sureties  upon  his 
appeal  bond  in  his  appeal  to  the  Court  of  Civil  Appeals. 

The  petition  further  alleged  that  both  Hanicker  and  Wochler  were 
notoriously  insolvent;  that  the  liability  of  Wochler  as  indorser  of  said 
notes  was  a  just  offset  and  counterclaim  to  the  amount  recovered  against 
plaintiff  Norton  by  said  Wochler,  and  that  unless  said  Wochler  is  re- 
strained in  the  execution  of  said  judgment,  and  plaintiff  Norton  be 
allowed  to  offset  the  amount  due  upon  said  notes  by  said  Wochler  against 
said  judgment,  he  will  suffer  irreparable  loss. 

It  is  further  alleged  that  plaintiff  Norton  had  only  recovered  possession 
of  said  notes  about  three  weeks  prior  to  the  filing  of  this  petition,  and  dis- 
covered that  they  were  indorsed  by  said  Wochler ;  that  by  reason  of  the 
false  and  fraudulent  representations  made  by  said  Wochler  in  said  for- 
mer suit  plaintiff  was  misled  and  deceived  and  thereby  caused  not  to 
assert  his  claim  against  said  Wochler  in  said  suit. 

It  was  further  alleged  that  Wochler  had  demanded  the  issuance  of  ex- 
ecution on  his  judgment  against  plaintiffs,  and  was  threatening  and 
intending  to  have  same  levied  upon  their  property.  The  prayer  of  the 
petition  is  for  an  injunction  against  the  issuance  and  levy  of  execution 
upon  said  judgment,  for  recovery  of  the  amount  due  upon  the  notes  sued 
on  and  for  equity  and  general  relief. 

To  this  petition  defendant  Wochler  interposes  a  general  demurrer  and 
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the  following  special  exceptions :  First.  That  it  appears  from  the  face  of 
the  petition  that  the  matters  therein  complained  of  were  res  adjudicata. 
Second.  That  it  appears  from  the  petition  that  defendant  Wochler  is  sued 
as  an  indorser,  and  that  more  than  two  terms  of  the  court  had  elapsed 
after  plaintiff^s  right  of  action  accrued  and  before  the  filing  of  the  suit, 
and  it  does  not  appear  that  the  notes  sued  on  had  been  protested.  Third, 
That  it  appears  from  the  petition  that  Norton  had  canceled  the  notes 
and  released  Hanicker,  and  had  thereby  released  this  defendant.  Fourth, 
That  more  than  a  year  had  elapsed  between  the  rendition  of  the  judg- 
ment sought  to  be  enjoined  and  the  filing  of  this  suit. 

The  appellants  dismissed  their  suit  as  to  Hanicker  without  prejudice. 
The  court  below  sustained  defendant  Wochler's  general  demurrer  and  his 
first  and  third  special  exceptions  to  plaintiffs'  petition,  and  plaintifb  de- 
clining to  amend,  their  suit  was  dismissed. 
.  This  was  not  a  suit  to  set  aside  the  judgment  obtained  by  Wochler 
against  the  plaintiff  Norton,  or  to  reopen  any  of  the  issues  determined 
in  that  suit,  and  it  is  unnecessary  for  us  to  decide  whether  the  allega- 
tions in  the  petition  are  sufficient  to  entitle  plaintiff  Norton  to  a  new 
trial  of  the  issues  determined  in  the  fonner  suit,  since  no  such  relief  is 
sought.  The  question  of  Wochler's  liability  to  Norton  as  an  indorser 
upon  the  Hanicker  notes  was  not  an  issue  in  the  former  suit.  Conceding 
for  the  sake  of  argument  that  plaintiffs'  right  of  action  on  the  notes 
might  have  been  set  up  in  the  fonner  suit  as  an  offset  or  coimterclaim  to 
the  demand  of  Wochler,  the  fact  remains  that  it  was  not  so  pleaded,  and 
the  judgment  in  the  former  suit  was  not  res  adjudicata  upon  the  issue  of 
the  liability  of  Wochler  upon  said  notes.  It  is  well  settled  that  a  judg- 
ment is  conclusive  only  as  to  the  matters  determined  thereby,  or  which 
were  put  in  issue  and  could  have  been  determined  under  the  pleadings  in 
the  suit  in  which  such  judgment  was  rendered.  Philipowski  v.  Spencer, 
63  Texas,  606;  Teal  v.  Terrell,  48  Texas,  508;  Oldham  v.  Mclver,  49 
Texas,  572 ;  James  v.  James,  81  Texas,  381. 

The  statute  authorizing  a  defendant  to  plead  in  any  suit  brought 
against  him  for  debt  any  counterclaim  he  may  have  against  the  plaintiff 
is  merely  permissive,  and  not  mandatory,  and  his  failure  to  plead  his 
counterclaim  does  not  defeat  his  right  to  recover  thereon  in  a  separate 
suit  brought  by  him  against  the  plaintiff.  Stone  v.  DarreU,  25  Texas 
Supp.,  430. 

The  allegations  in  the  petition  that  plaintiff  Norton,  at  the  request  of 
the  defendant  Wochler,  on  the  8th  day  of  September,  1900,  canceled  his 
trade  with  Wochler  and  surrendered  the  notes  to  Hanicker,  were  clearly 
made  in  connection  with  other  allegations  for  the  purpose  of  explaining 
plaintiff's  want  of  knowledge  of  the  fact  that  Wochler  had  indorsed  said 
notes,  and  accounting  for  and  excusing  plaintiff's  delay  in  asserting  his 
rights  against  Wochler,  and  plaintiffs  are  not  estopped  by  said  allega- 
tions from  asserting  the  validity  of  said  notes.  On  the  contrary,  the  de- 
fendant Wochler  having  recovered  his  judgment  against  the  plaintiff 
Norton  on  the  ground  that  the  trade  had  not  been  canceled,  is  estopped 
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from  claiming  its  cancellation  as  a  defense  to  his  liability  on  the  notes. 
It  would  be  manifestly  against  equity  and  good  conscience  to  permit  him 
to  recover  from  Norton  the  purchase  price  of  the  notes  which  he  had 
sold  and  indorsed,  and  when  he  is  sued  upon  said  indorsement  by  Norton 
to  defeat  his  liability  thereon  by  the  plea  that  the  notes  were  nonenforce- 
able  by  reason  of  the  cancellation  of  the  sale  of  said  notes  by  him  to 
Norton.  3  E.  R.  C,  310. 

If,  as  alleged  in  the  petition,  Hanicker  is  and  has  been  ever  since  the 
execution  of  the  notes  notoriously  insolvent,  the  statute  requiring  suit 
against  an  indorser  to  be  brought  at  the  next  term  of  the  court  after  the 
right  of  action  accrues  has  no  application.  Insall  v.  Robson,  16  Texas, 
128;  Hanrick  v.  Alexander,  51  Texas,  494;  Burrow  v.  Zapp,  69  Texas, 
474. 

The  petition  shows  a  good  cause  of  action  in  favor  of  plaintiff  Norton 
against  defendant  Wochler,  and  the  action  of  the  trial  court  in  sustaining 
the  general  demurrer  and  dismissing  the  suit  can  not  be  sustained. 

We  are  further  of  opinion  that  the  allegation  of  Wochler^s  insolvency, 
the  claim  asserted  by  plaintiffs  being  one  which  can  be  properly  set  off 
against  Wochler^s  judgment,  entitles  plaintiffs  to  an  injunction  restrain- 
ing the  execution  of  6aid  judgment,  and  that  upon  a  hearing  of  the 
cause  and  a  recovery  by  Norton  on  his  claim  against  Wochler,  plaintiffs 
would  be  entitled  to  a  decree  establishing  same  as  credit  or  offset  against 
the  Wochler  judgment    Hanchett  v.  Gray,  7  Texas,  549. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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W»  H.  Austin  v.  E.  B.  Welch. 

Decided  March  4,  1903. 

1.— Conditional  Sale— DeUvery— Title— Waiver. 

PlaintifT  sold  furniture  to  defendant  for  cash  on  delivery,  defendant  mak- 
ing a  part  payment  on  account  at  the  time,  and  the  furniture  was  delivered 
from  time  to  time.  Before  the  delivery  was  completed  plaintiff  left  the  city, 
instructing  his  clerk  to  complete  the  delivery  and  collect  the  purchase  money, 
and  upon  his  return,  finding  that  the  money  had  not  been  paid  when  the  fur- 
niture was  delivered  at  once  demanded  payment,  and  defendant  being  unable 
to  pay,  the  sale  was  changed  into  one  on  credit,  at  an  added  price,  with  notes 
and  a  chattel  mortgage  on  the  furniture.  Held,  that  such  delivery  was  not  a 
waiver  of  the  requirement  of  a  cash  payment,  and  the  title  did  not  pass  until 
the  execution  of  the  mortgage. 

2.— Chattel  Mortgage— Registration  Torthvith"— Landlord's  Lien. 

A  chattel  mortgage  on  furniture  sold  to  a  tenant  was  executed  on  Satur- 
day at  2  p.  m.,  and  the  mortgagee,  between  that  time  and  6  o'clock,  passed  by 
the  county  clerk's  office,  but  failed  to  file  the  mortgage  until  the  following 
Monday.  Held  that,  as  against  the  landlord's  lien,  there  was  not  a  filing  of 
the  mortgage  "forthwith,"  as  required  by  the  registry  statute,  and  the  seller's 
lien  was  subordinate  to  that  of  the  landlord.    Rev.  Stats.,  art.  3328. 

Appeal  from  the  County  Court  of  El  Paso.  Tried  below  before  Hon. 
Jas.  H.  Harper. 

.  R.  C,  Walshe  and  M.  W.  Stanton,  for  appellant. 

Richard  F.  Burges,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  originally  instituted  by 
the  appellee  against  Flora  D.  Keeve  upon  eleven  promissory  notes,  aggre- 
gating $610.90,  given  by  her  for  the  purchase  money  of  certain  furniture 
and  household  goods,  and  to  foreclose  a  mortgage  on  the  property  made 
to  secure  their  payment. 

The  appellant  intervened,  claiming  an  indebtedness  against  the  de- 
fendant of  $200,  due  for  rent  secured  by  a  landlord's  lien  on  the  prop- 
erty, and  that  such  lien  was  prior  and  superior  to  the  one  asserted  by  the 
appellee. 

Pending  the  suit  it  was  agreed  by  all  the  parties  that  the  value  of  the 
goods  should  be  assessed,  and  when  it  was,  they  should  be  turned  oyer  to 
appellee  upon  his  filing  with  the  sheriff  his  bond  with  two  good  securities 
in  the  amount  of  their  assessed  value,  "conditioned  that  if  upon  the  first 
disposition  of  the  case  it  be  determined  that  the  defendant.  Flora  D. 
Reeve,  or  the  intervener,  W.  H.  Austin,  is  entitled  to  said  furniture  or 
any  interest  therein,  then  that  said  E.  B.  Welch  shall  pay  to  said  Flora  D. 
Eeeve  or  W.  H.  Austin,  as  the  case  may  be,  a  sum  equivalent  to  the  pro- 
portion that  any  such  interest  bears  to  the  total  amount  of  such  bond/' 
and  that  the  court  rendering  final  judgment,  in  the  event  it  should  find 
in  favor  of  defendant  or  intervener,  should  render  such  judgment  against 
Welch  and  the  sureties  on  his  bond,  not  to  exceed  the  sum  for  which  it 
was  given.    In  accordance  with  such  agreement,  the  value  of  the  property 
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was  assessed  at  $250,  the  bond  given  for  that  sum,  and  the  property 
turned  over  to  appellee. 

The  case  was  tried  without  a  jury,  and  the  court  entered  a  judgment 
in  favor  of  appellee,  Welch,  against  the  defendant  for  the  sum  of 
$610.90;  in  favor  of  the  intervener,  Austin,  against  her  for  $200,  with 
legal  interest  from  the  Ist  of  May,  1902;  declared  appellee's  to  be  the 
first  lien,  credited  his  judgment  with  $250  (the  value  of  the  goods), 
and  discharged  Welch  and  his  sureties  from  further  obligation  on  the 
bond  referred  to. 

The  vital  question  to  be  determined  on  this  appeal  is  whether  the 
trial  judge  erred  in  holding,  upon  the  facts  found  by  him,  that  appellee's 
mortgage  was  prior  to  appellant's  landlord's  lien.  As  there  is  no  state- 
ment of  facts  in  this  case,  the  findings  of  the  court  must  be  taken  as  con- 
clusive against  the  appellant  upon  all  issues  of  fact  favorable  to  appellee, 
that  they  are  reasonably  sufficient  to  support. 

The  facts  found  by  the  court,  so  far  aff  they  affect  the  question  under 
consideration,  are  substantially  as  follows:  On  the  3d  or  4th  day  of 
January,  1902,  the  defendant,  Flora  D.  Reeve,  agreed  with  appellee  to 
purchase  from  him  furniture  to  furnish  a  house  and  pay  cash  therefor, 
and  at  the  time  paid  him  on  account  $150 ;  the  furniture  was  delivered  to 
her  from  time  to  time  and  placed  in  and  upon  the  premises  leased  by  her 
from  intervener,  until  the  25th  of  January,  1902,  when  the  delivery  was 
complete.  Before  it  was  all  delivered,  appellee  left  the  city  on  business, 
leaving  instructions  with  his  clerks  to  complete  the  delivery  and  collect 
the  purchase  money  therefor.  Upon  his  return,  finding  the  money  had 
not  been  paid,  he  called  upon  her  and  demanded  payment,  and  was  paid 
$100,  and  promised  the  balance  at  once,  but  she  informed  him  next  day 
that  she  could  not  pay  it,  and,  for  the  first  time,  asked  him  to  sell  the 
goods  to  her  on  credit.  He  told  her  if  he  sold  on  credit  he  would  have  to 
charge  her  10  per  cent  more,  and  upon  her  agreeing  to  the  increased  price 
he  drew  up  the  notes  and  chattel  mortgage  sued  for.  They  were  signed 
by  her  about  2  o'clock  p.  m.  on  March  1,  1902,  which  was  Saturday,  and 
it  was  filed  for  registration  in  the  office  of  the  county  clerk  on  March  3d, 
at  11 :20  a.  m.,  and  immediately  registered  there  in  accordance  with  law. 

The  third  paragraph  of  the  court's  findings  of  fact  is  as  follows: 
^Third.  That  said  notes  and  chattel  mortgage  were  signed  by  the  de- 
fendant in  the  house  at  820  San  Antonio  street,  in  the  city  of  El  Paso, 
Texas,  and  said  plaintiff  passed  by  the  courthouse  of  El  Paso  County, 
Texas,  in  going  from  his  place  of  business  to  and  from  the  place  where 
said  notes  were  executed  during  the  afternoon  of  March  1, 1902,  prior  to 
the  hour  of  5  o'clock." 

On  the  31st  day  of  December,  1901,  the  intervener  leased  the  defendant 
the  house  and  premises  on  which  it  is  situated  known  as  the  "Mackanack 
House,"  at  820  San  Antonio  street,  in  the  city  of  El  Paso,  Texas,  to  the 
defendant  for  a  term  of  one  year  from  said  date,  for  which  she  agreed  to 
pay  $100  per  month,  payable  monthly  in  advance  on  the  first  day  of  every 
month.    She  entered  into  possession  on  the  Ist  day  of  January,  1902,  and 
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paid  the  rents  for  the  months  of  January,  February  and  March  as  they 
became  due,  but  failed  to  pay  the  rents,  or  any  part  thereof,  for  the 
months  of  April  and  May,  1903,  which  were  due  and  unpaid  when  this 
suit  was  tried.  It  was  in  this  house  the  property  was  placed  by  the  de- 
fendant as  it  was  delivered  to  her  by  plaintiff,  and  for  the  rents  due 
thereon  the  intervener  claims  a  landlord's  lien  on  such  property. 

Upon  these  facts,  the  trial  court  concluded  as  matters  of  law  that  the 
title  to  the  property  sold  by  appellee  to  defendant  did  not  pass  until  the 
execution  of  the  chattel  mortgage,  and  that  appellee's  mortgage  lien  is 
prior  and  superior  to  intervener's  landlord's  lien,  in  that  the  latter  did 
not  attach  to  the  property  until  after  the  execution  of  the  mortgage,  and 
that  it  was  filed  "forthwith"  within  the  meaning  of  the  statute  in  refer- 
ence to  filing  chattel  mortgages. 

The  contentions  of  appellant  are:  (1)  If  the  original  sale  were  con- 
ditional, it  was  waived  by  the  delivery  of  the  goods;  and  (2)  that  the 
mortgage  was  not  filed  forthwith  after  its  execution  as  required  by 
statute. 

"All  persons  leasing  or  renting  any  residence,  storehouse  or  other 
building  shall  have  a  preference  lien  upon  all  property  of  the  tenant  in 
such  residence,  storehouse  or  other  building,  for  the  payment  of  the  rents 
due  and  that  may  become  due."    Rev.  Stats.,  art.  3251. 

"Every  chattel  mortgage  ♦  ♦  ♦  which  shall  not  be  accompanied 
by  an  immediate  delivery  and  followed  by  an  actual  and  continued  pos- 
session, shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
*  *  *  unless  such  instrument  or  a  true  copy  thereof  shall  be  forth- 
with deposited  with  and  filed  in  the  oflBce  of  the  county  clerk  of  the 
county  where  ^he  property  shall  be  situated."    Rev.  Stats.,  art.  3328. 

If,  then,  in  view  of  these  statutes,  either  contention  of  the  intervener 
is  sustained,  it  must  follow  that  the  court  erred  in  its  conclusions  of  law, 
and  for  such  error  its  judgment  must  be  reversed,  and,  upon  the  facts 
found,  Judgment  rendered  in  this  court  for  the  appellant. 

The  expressions  "cash,"  "cash  down"  or  "cash  on  delivery,"  as  used  in 
sales,  may  be  used  in  two  different  senses — one  where  the  words  indicate 
simply  that  the  goods  must  be  paid  before  the  buyer  is  entitled  to  posses- 
sicm ;  and  the  other,  where  they  indicate  an  intention  not  to  part  with  the 
title  until  he  price  is  paid.  A  cash  sale  is  not  necessarily  in  law  either  a 
conditional  or  an  unconditional  sale.  If  by  the  use  of  these  terms  the 
parties  understood  merely  that  no  credit  is  to  be  given,  and  the  seller  will 
insist  on  his  right  to  retain  possession  of  the  goods  until  the  payment  of 
the  price,  the  sale  is  so  far  complete  and  absolute  that  the  property  passes ; 
but  if  it  is  understood  that  the  goods  are  to  remain  the  property  of  the 
seller  until  the  price  is  paid,  the  sale  is  conditional  and  the  title  does  not 
pass.  Scudder  v.  Bradbury,  106  Mass.,  428;  Town  v.  Davis,  22  Atl.  Rep., 
450,  66  N.  H.,  396.  Whether  the  phrases  have  one  meaning  or  the  other 
is  a  question  of  intention,  which,  if  the  facts  are  in  dispute,  is  for  the 
jury ;  but  if  the  contract  is  in  writing,  or  the  facts  not  disputed,  is  a  ques- 
tion for  the  court  to  determine.    Davis  v.  Giddings,  46  N.  W.  Rep.,  426, 
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30  Neb.,  209;  Scudder  v.  Bradbury,  supra.  When  the  words  are  given 
the  first  meaning,  the  title  passes  at  once  upon  the  completion  of  the  con- 
tract by  the  force  of  it,  so  as  to  cast  the  risk  upon  the  buyer  and  entitle 
the  seller  to  the  pjice.  Clark  v.  Greeley,  supra;  Hoyden  v.  Demets,  53 
N.  Y.,  426.  However,  the  buyer,  though  he  has  title,  is  not  entitled  to 
possession  until  he  pays  the  price;  for  payment  and  delivery  in  such  a 
case  are  presumed  to  be  concurrent  acts,  and  until  payment  is  made  the 
seller  may  retain  the  goods  by  virtue  of  his  vendor's  lien.  But  he  retains 
the  goods,  and  not  title. 

Where  the  words  are  given  the  second  meaning,  title  will  not  pass  until 
the  price  is  paid  or  the  condition  waived ;  for  until  the  payment  or  its 
tender,  the  seller  retains  not  simply  the  possession,  but  the  title  also. .  The 
condition  of  cash  payment,  whether  express  or  implied,  is  for  the  benefit 
of  the  seller,  and  he  may  waive  it  if  he  elects  to  do  so.  But  whether,  in 
fact,  imder  all  the  circumstances,  there  has  been  a  waiver  is  a  question 
for  the  jury.  It  is  not  necessarily  to  be  inferred,  where  a  conditional 
sale  has  been  made  and  delivery  has  immediately  taken  place  upon  the 
expectation  that  the  promised  payment  or  security  will  shortly  be  given, 
that  the  sale  ipso  facto  becomes  absolute.  There  is  always  an  implied 
understanding  that  the  vendee  is  acting  honestly,  and  that  he  takes  the 
goods  subject  to  the  contract.  It  is  not  necessary,  therefore,  that  the 
owner  shall  in  express  terms  declare  that  he  makes  the  delivery  condi- 
tional. It  is  sufficient  if  the  intent  of  the  parties  that  the  delivery  is  con- 
ditional can  be  inferred  from  the  acts  and  circumstances  of  the  case. 
Waiver  is  the  voluntary  relinquishment  of  some  right  which,  but  for  such 
waiver,  the  party  would  have  enjoyed.  The  important  question  is :  "Has 
the  vendor  manifested,  by  his  language  or  conduct,  an  intention  or  will-' 
ingness  to  waive  the  condition,  and  make  the  delivery  unconditional, 
and  the  sale  absolute,  without  having  received  payment  or  the  perform- 
ance of  the  conditional  sale?  This  must  depend  upon  the  intention  of  the 
parties  at  the  time,  to  be  ascertained  from  their  conduct  and  language, 
and  not  from  the  mere  fact  of  delivery  alone.  Whether  there  has  been 
a  waiver  is  a  question  of  fact.  It  may  be  proved  by  various  species  of 
evidence;  by  declarations,  by  acts,  or  forbearance  to  act.  But  however 
proved,  the  question  is,  has  the  vendor  voluntarily  and  unconditionally 
delivered  the  goods  without  intention  to  claim  the  benefit  of  the  con- 
dition?"   Mechem  on  Sales,  sees.  551,  552. 

In  this  case  there  is  no  question,  under  the  facts  found  by  the  court, 
that  the  sale  was  conditioned  upon  a  cash  payment.  It  is  manifest  from 
the  instructions  given  by  the  plaintiff  to  his  clerks  when  he  went  off, 
and  by  his  action  upon  his  return,  that  he  never  voluntarily  and  uncon- 
ditionally delivered  the  goods  without  intention  to  claim  the  benefit  of 
the  condition.  We  must  therefore  sustain  the  finding  of  the  trial  court 
that  the  plaintiff  never  waived  the  condition,  and  that  the  title  never 
passed  to  the  defendant  until  the  notes  sued  on  and  the  morgage  given 
to  secure  their  payment  were  executed  and  delivered. 
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This  brings  us  to  the  second  question  in  the  case, — ^was  the  mortgage 
forthwith  deposited  with  and  filed  in  the  office  of  the  county  clerk  ?  In 
Hackney  v.  Schow,  21  Texas  Civ.  App.,  613,  63  S.  W.  Rep.,  714,  in  con- 
sidering the  meaning  of  the  word  ^'forthwith''  as  used  in  Bevised  Stat- 
utes, article  3328,  the  court  says :  *The  term  'forthwith'  is  an  'impera- 
tive term,  and  certainly  admits  of  no  unnecessary  delay.'  Mr.  Webster 
defines  the  term  as  meaning  'immediately;  without  delay;  directly.' 
Bouvier :  'As  soon  as  the  thing  may  be  done  by  reasonable  exertion  con- 
fined to  that  object.'  Mr.  Bapalje  and  Mr.  Black  also  give  this  definition, 
substantially.  *  *  *  Sec.  8  Am.  and  Eng.  Enc.  of  Law,  p.  571, 
and  notes, — ^the  term  being  thus  defined  in  the  text  as  meaning  'imme- 
diately, within  reasonable  time;  with  all  reasonable  celerity.'  Indeed, 
as  was  said  by  our  Supreme  Court  in  the  opinion  by  Chief  Justice  (Jaines 
in  the  case  of  Baker  v.  Smelser,  88  Texas,  26,  29  S.  W.  Rep.,  377,  the 
term  lias  been  too  often  construed  to  require  discussion.'  It  will  be 
sufficient  to  say  that  in  the  case  cited  the  term,  as  used  in  our  chattel 
mortgage  statute,  was  defined  to  mean  'with  all  reasonable  diligence  and 
dispatch.' " 

Did  the  plaintiff  use  such  diligence  and  dispatch  in  this  case?  The 
facts  foimd  by  the  court  below  show  that  the  mortgage  was  executed  in 
the  building  on  San-  Antonio  street,  rented  by  intervener  to  the  defend- 
ant, at  about  2  o'clock  p.  m.,  aind  then  and  there  delivered  to  the  plaintiff, 
and  that  afterwards,  during  that  afternoon  before  5  o'clock,  he  passed 
abng  that  street  by  the  courthouse  in  going  to  his  place  of  business.  No 
reason  is  given  or  shown  why  he  did  not  then  step  into  the  courthouse 
and  deposit  the  instrument  with  the  coimty  clerk  and  have  him  file  it  for 
registration.  In  the  absence  of  any  such  showing,  it  must  be  presumed 
that  no  good  reason  could  be  given  for  his  not  doing  so.  Had  he  deposited 
and  filed  it  then,  it  would  have  been  done  "forthwith"  within  the  mean- 
ing of  the  term ;  but  having  failed  to  do  so,  he  let  slip  the  time  and  oppor- 
tunity for  complying  with  the  letter  and  spirit  of  the  statute,  and  when 
his  instnmient  was  filed  on  the  following  Monday,  the  lien  created  by  it 
was  subsequent  and  inferior  to  the  intervener's.  That  intervener  was  in 
no  way  injured  or  misled  by  plaintiff's  failure  to  file  the  mortgage  on 
Saturday  afternoon  does  not  alter  the  case.  The  intervener  was  a  cred- 
itor, he  having  a  landlord's  lien,  within  the  purview  of  the  statute,  with 
the  right  to  stand  upon  it  and  maintain  that  the  mortgage  was  absoluely 
void  as  against  him  because  it  was  not  forthwith  deposited  and  filed  in 
the  office  of  the  county  clerk.  If  provisions  of  the  statute  are  not  ob- 
served, the  chattel  mortgage  is  for  that  reason  void  as  against  creditors, 
irrespective  of  bad  faith  or  of  any  intention  to  defraud.  Button  Co.  v. 
Spielmann,  50  N.  J.  Eq.,  128,  24  Atl.  Rep.,  571 ;  Scharer  v.  Schmidt,  50 
N.  J.  Eq.,  796,  27  Atl.  Kep.,  1033. 

This  conclusion  requires  us  to  reverse  the  judgment  in  favor  of  the 
plaintiff,  and  render  final  judgment  in  favor  of  the  intervener.  There- 
fore, in  accordance  with  the  agreement  referred  to  in  our  statement  of 
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the  case,  judgment  will  here  be  rendered  in  favor  of  W.  H.  Austin 
against  the  plaintiff,  E.  B.  Welch,  as  principal,  and  Chas.  B.  Stevens  and 
Henry  K  Capell  as  sureties,  on  the  bond  made  in  conformity  to  said 
agreement  for  the  simi  of  $200,  with  interest  thereon  from  the  1st  day 
of  June,  1902,  at  the  rate  of  6  per  cent  per  annum. 
Beveised  and  rendered  for  appellant. 

Reversed  and  rendered. 
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Mercy  Johnson  v.  Houston  &  Texas  Central  Bailroad 
Company. 

Decided  March  5,  1903. 

1.:— Proximate  Cause— Negligence — ^Injury  to  Railroad  Switchman— -Car  Coupling. 
Where  a  switchman  was  killed  by  falling  from  the  top  of  a  moving  coal 
car  just  after  an  attempt  to  uncouple  it  from  the  train,  and  the  only  negli- 
gence shown  was  that  the  coupling  apparatus  did  not  work  perfectly,  but  there 
was  no  evidence  that  its  failure  to  work  caused  the  jerk,  or  that  the  switch- 
man fell  as  the  result  of  a  jerk,  it  can  not  be  held  that  the  failure  of  the 
coupling  to  work  was  the  proximate  cause  of  the  accident. 

2.^Practice  on  Appeal— Errors  Not  Materiai 

Where  the  evidence  is  such  that  no  other  judgment  could  properly  have 
been  rendered  in  the  case,  this  renders  unnecessary  the  consideration  of  errors 
in  the  submission  of  the  cause. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
William  H.  Wilson. 

0.  T.  Holt  and  John  M.  Cobb,  for  plaintiff  in  error. 

E,  W.  Townes  and  Andrews  &  Ball,  for  defendant  in  error. 

GARBETT,  Chief  Justice. — This  action  was  brought  by  the  plain- 
tiff in  error  against  the  defendant  in  error  for  the  recovery  of  damages 
for  injuries  resulting  in  the  death  of  her  hjisband,  Charley  Johnson,  and 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant  while  the 
deceased  was  in  its  employment  as  a  switchman.  The  plaintiff  sued  also 
in  behalf  of  her  infant  child,  Pearl  Johnson,  and  of  Chloe  Thomas  and 
Martin  Johnson,  the  mother  and  father  of  the  deceased.  This  is  the  sec- 
ond appeal.  The  first  will  be  found  reported  in  27  Texas  Civ.  App.,  420, 
66  S.  W.  Rep.,  72.  The  cause  was  submitted  to  a  jury  with  the  charge  of 
the  court,  and  the  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
defendant.  The  plaintiff  seeks  to  reverse  the  judgment  of  the  court  below 
for  errors  assigned  upon  the  charge  of  the  court  and  in  the  exclusion  of 
evidence  offered  by  the  plaintiff  at  the  trial. 

The  deceased  was  in  the  employment  of  the  defendant  as  a  switchman 
in  its  yard  at  Houston,  and  at  the  time  he  received  the  injuries  which 
resulted  in  his  death  he  was  engaged  with  a  crew  in  switching  cars.  The 
crew  brought  out  from  the  machine  shops  a  train  of  thirteen  coal  cars  and 
five  box  cars  on  the  main  line,  and  the  foreman  of  the  crew  gave  direc- 
tions about  the  switching  of  them  onto  different  tracks.  The  deceased 
was  told  to  look  out  for  the  hind  end  of  the  train.  At  the  time  of  the 
accident  the  cars  were  being  pushed  by  the  engine,  which  fronted  in  the 
direction  it  was  moving,  for  the  purpose  of  kicking  the  thirteen  coal  cars 
up  the  main  line,  and  letting  one  of  the  others  go  in  on  one  track  and  the 
rest  onto  another.  The  train  was  running  at  the  rate  of  four  or  five 
miles  an  hour.  Deceased  was  somewhere  ahead,  near  the  end  of  the  train 
on  one  of  the  coal  cars.    One  of  the  switchmen  stepped  in  and  moved  the 
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lever  on  one  of  the  coal  cars  to  separate  them,  and  shoved  it  over  in  a  slot, 
gave  the  slow  signal  to  the  engineer,  and  ran  to  the  second  coal  car  and 
got  on  the  side  of  it.  The  cars  did  not  uncouple,  and  the  foreman  then 
raised  the  lever  and  they  separated.  The  signal  was  for  the  stopping  of 
the  five  box  cars  and  the  engine.  About  this  time  Johnson  fell  over  back- 
wards from  the  coal  car  on  which  he  was,  and  was  run  over  and  killed. 
It  appears  from  the  evidence  that  the  switchman  who  hung  up  the  lever 
to  uncouple  the  coal  from  the  box  cars  did  it  before  the  deceased  got  on 
the  train,  and  that  afterwards,  when  it  appeared  that  the  cars  did  Hot 
separate,  Crawford,  the  foreman,  made  the  uncoupling.  The  switchman 
said  he  saw  the  deceased  fall,  but  could  not  tell  whether  it  was  before 
Crawford  raised  the  lever  or  not.  There  were  sideboards  to  the  coal  cars, 
but  there  was  some  evidence  that  Johnson  was  walking  on  the  coal.  Only 
two  witnesses  saw  him  at  the  time  he  fell,  but  neither  of  them  testified 
as  to  what  car  he  was  onor  his  position  on  the  car.  Williams,  the  switch- 
man who  undertook  to  uncouple  the  cars,  testified : 

"I  did  not  see  Johnson  until  my  attention  was  called  to  him  by  the 
crossing  switchman ;  the  crossing  switchman  on  the  Silver  street  crossing 
hallooed  to  me  that  Charlie  was  hallooing,  and  at  the  time  I  looked  up 
and  I  saw  him  throw  both  hands  up  and  fall  right  back,  and  when  I 
noticed  him  again  the  cars  pulled  back,  and  as  he  stretched  out  it  seemed 
to  me  that  two  or  three  pairs  of  trucks  passed  over  his  feet,  and  I  got  up 
and  set  a  brake  and  stopped  the  cars ;  he  was  dead  when  we  got  to  him." 

The  cars  were  in  motion  at  the  time  the  deceased  fell,  and  he  was  in 
the  act  of  falling  at  the  time  Williams  saw  him.  He  fell  at  right  angles 
to  the  track,  with  his  head  from  it.  The  other  witness  was  Alex  Wilson, 
a  yard  watchman,  referred  to  by  Williams  as  the  crossing  switchman. 
He  testified : 

"I  was  standing  at  the  crossing  there  with  my  flag  in  my  hand,  and 
he  went  along  the  cars,  on  the  coal  cars,  walking,  and  passed  the  crossing 
by  me,  and  I  noticed  the  cars  as  they  were  rolling,  and  I  kept  looking  the 
way  the  cars  were  going,  and  Charley  was  on  those  cars  as  they  were 
moving  down.  After  that  I  heard  Charley  halloo,  ^Oh,'  and  he  put  his 
hands  up,  and  then  he  was  going  over  backwards  from  the  car.  He  had 
his  back  turned  and  he  fell  backwards  from  the  car  with  his  hands  up 
that  way.  He  was  on  the  same  side  of  the  train  that  I  was  on,  and  he 
probably  might  have  been  100  feet  away  from  me  at  that  time." 

It  was  shown  that  the  couplings  on  coal  cars  that  were  in  the  train 
when  the  accident  occurred  were  in  good  condition,  but  it  did  not  appear 
that  more  than  six  or  seven  of  the  cars  were  examined.  It  was  shown, 
however,  that  it  was  a  common  occurrence  for  couplings  not  to  work  the 
first  time  a  lever  was  thrown,  that  this  might  be  the  result  of  the  chain 
being  too  long.  The  engineer  testified  that  he  got  only  an  ordinary  stop 
signal,  and  that  his  engine  came  to  a  standstill  with  one  application  of 
the  service  stop ;  that  after  he  stopped  the  flagman  came  out  with  a  red 
flag  and  he  applied  the  emergency  so  that  there  would  be  no  possible  way 
for  the  engine  to  move.   Both  of  the  witnesses  who  saw  the  deceased  when 


534  Johnson  v.  H.  &  T.  C.  By.  Co. 

he  fell  testified  that  the  train  was  moving  at  the  time.  Williams  testified 
that :  ^^The  cars  did  not  stop  suddenly,  but  it  slackened  the  speed  when 
the  cars  failed  to  come  loose;  it  gave  him  (Crawford)  the  sladc,  and  the 
cars  never  stopped  rolling  at  all;  they  separated  and  rolled  right  on.^' 
There  was  expert  evidence  that  the  effect  of  a  sudden  checking  the  speed 
of  the  engine  would  be  to  cause  a  jerk  in  taking  the  slack  out  of  the  cars ; 
that  if  the  speed  was  slackened  gradually  it  would  gradually  take  out  the 
slack.  No  witness  testified  to  any  unusual  jerk  or  jar  of  the  train,  and 
those  who  testified  on  the  subject  stated  that  the  slack  was  gradual  and 
that  application  of  air  to  the  engine  reduced  the  speed  and  had  the  effect 
to  slow  the  train  down ;  that  there  was  no  unusual  jerking  or  jolting. 

The  appellee  submits  as  independent  propositions  why  the  judgment 
of  the  court  below  should  be  affirmed,  althougth  there  may  have  been 
error  in  the  charge  of  the  court  submitting  the  case  to  the  jury  and  in 
the  exclusion  of  the  testimony  as  shown  by  the  bill  of  exception,  that 
(1)  the  plaintiff  wholly  failed  to  make  out  her  charge  of  negligence 
against  the  defendant;  and  (2)  it  did  not  appear  from  the  evidence,  if 
there  was  any  negligence  on  the  part  of  the  defendant,  that  it  was  the 
proximate  cause  of  the  death  of  plaintiff^s  husband.  If  either  of  these 
propositions  is  true,  the  judgment  should  be  affirmed,  regardless  of  the 
errors  complained  of,  because  the  defendant  would  have  been  entitled^  to 
a  peremptory  instruction  for  a  verdict  in  its  favor. 

As  to  the  first  proposition,  there  was  some  evidence  of  negligence  in 
failing  to  furnish  a  sufficient  coupling  apparatus  from  the  fact  that  the 
coupling  did  not  work  when  the  switchman  Williams  first  pulled  the 
lever  to  separate  the  cars,  and  that  though  this  was  a  common  thing  it 
generally  happened  because  the  chain  was  too  long,  and  we  are  inclined 
to  hold  that  this  would  be  sufficient  evidence  to  require  the  issue  of  neg- 
ligence to  be  submitted  to  the  jury.  But  there  is  no  such  relation  between 
the  failure  of  the  coupling  to  work  and  the  fall  of  the  deceased  from  the 
car  as  would  show  that  the  former  was  the  proximate  cause  of  the  latter. 
The  cars  were  rolling  on  without  jerking  when  the  deceased  fell.  It  was 
not  shown  that  he  fell  as  the  result  of  a  jerk,  or  that  the  failure  of  the 
coupling  to  work  caused  any  jerk.  He  was  seen  to  throw  up  his  hands 
and  fall  from  the  car  to  the  side  at  right  angles  to  the  track,  and  not 
to  the  front,  as  he  would  have  fallen  if  the  fall  had  been  caused  by  a 
jerk  the  result  of  the  sudden  stopping  of  the  engine  before  the  cars  had 
been  uncoupled.  There  is  no  testimony  that  this  was  done,  and  there 
was  no  evidence  to  show  that  the  fall  was  the  result  of  the  cars  failing  to 
uncouple  when'  Williams  first  pulled  the  lever.  There  was  no  stopping, 
of  the  engine  until  after  the  signal  from  Crawford,  the  foreman. 

As  we  are  of  the  opinion  that  the  injuries  were  not  shown  to  have  been 
the  proximate  result  of  the  failure  of  the  coupling  to  work,  it  will  Be 
unnecessary  to  consider  plaintiff's  assignments  of  error,  for  no  other 
judgment  should  have  been  rendered  under  the  evidence  in  the  case. 
The  judgment  of  the  court  below  will  be  affirmed. 

A'lJirfntd, 
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C.  C.  Heath,  Gabnishee,  v.  John  Jordt. 

Decided  March  6,  1903. 

Gamiahment— Judgment  by  Default— Diligence— Certiorari  to  County  Court. 

Where  the  action  was  in  the  justice  court  against  a  nonresident,  with  an 
ancillary  garnishment,  and  judgment  by  default  was  rendered  against  the  de- 
fendant in  the  main  suit,  and  also  against  the  garnishee,  upon  imperfect  and 
incomplete  service  by  publication  upon  the  nonresident,  the  garnishee,  against 
whom  no  judgment  could  have  been  taken  until  judgment  against  the  main 
defendant,  was  not  wanting  in  diligence  in  failing  to  anticipate  that  a  voidable 
judgment  would  be  render^  in  the  main  suit,  and  it  appearing  that  the  judg- 
ment against  him  was  unjust,  he  was  entitled  to  a  certiorari  and  a  trial  ae 
novo  in  the  county  court. 

Appeal  from  the  County  Court  of  Nueces.  Tried  below  before  Hon. 
W.  B.  Hopkins. 

D.  McNeil  Turner,  for  appellant. 

J.  C.  Scott,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  appeal  is  from  a  judg- 
ment sustaining  exceptions  to  a  petition  for  certiorari  to  the  Justice 
Court  for  Precinct  No.  1  of  Nueces  County,  filed  in  the  court  below  by 
the  appellant  on  March  31, 1902.  The  allegations  of  the  petition  are  in 
substance  as  follows : 

"That  on  December  2,  1901,  appellee  Jordt  filed  suit  in  said  Justice 
Court  of  Precinct  No.  1  of  Nueces  County  against  one  Clay  on  a  liqui- 
dated demand  for  $1G2.13,  interest  and  attorney's  fees,  and  as  ancillary 
thereto,  sued  out  a  writ  of  garnishment  against  appellant,  which  writ 
was  issued  and  served  upon  appellant  on  December  14,  1901.  That  on 
January  2,  1902,  affidavit  for  citation  to  said  Clay  by  publication  was 
filed  in  said  suit,  and  that  such  citation  was  issued  by  said  justice  on 
January  2,  1902,  and  only  returned  and  filed  on  January  28,  1902,  show- 
ing service  by  publication  of  the  3d,  10th,  17th  and  24th  days  of  January, 
1902. 

"That  on  February  24,  1902,  judgment  by  default  was  entered  against 
said  Clay  in  the  main  suit,  for  $188.10  and  costs;  and  against  appel- 
lant Heath  in  the  ancillary  suit  for  same  amount,  interest  and  costs  of 
both  pioceedings.  That  the  judgment  against  Clay  was  void  in  that  same 
was  rendered  upon  service  of  published  citation  imperfect  and  incom- 
plete at  the  said  February  term,  1902,  at  which  term  said  Clay  was  not 
required  to  answer,  and  that  likewise  the  judgment  against  appellant  wa* 
void.  That  injustice  was  done  appellant  in  said  proceeding,  and  it  would 
be  unconscionable  to  compel  him  to  pay  said  debt  of  said  Clay,  for  the 
reason  that  'Neither  at  the  time  of  the  service  of  the  said  writ,  nor  at 
any  time  before  or  since  said  date  was  he,  or  is  he  now,  indebted  to 
said  Clay  in  any  sum  of  money;  that  he  did  not  then  have,  and  at  no 
time  since  has  he  had,  and  has  not  now,  in  his  possession  any  effects  of 


536  Heath,  Garnishee,  v.  Jordt. 

said  Clay ;  and  he  did  not  them  know,  and  has  not  since  known,  and  does 
not  now  know  of  any  persons  who  were  or  are  indebted  to  said  Clay,  or 
have  or  had  effects  of  said  Clay  in  their  possession ;'  but  on  the  contrary, 
'at  the  time  of  the  service  of  said  writ  of  garnishment,  said  Clay  was  and 
is  now  indebted  to  him,  appellant,  in  the  sum  of  $3850,  which  was  then 
due  and  unpaid/  That  said  Clay  is  wholly  insolvent,  and  is  without 
property  subject  to  execution  within  his  knowledge,  and  that,  if  forced 
to  pay  off  said  inequitable  judgment,  he  would  be  without  redress  or 
adequate  remedy  at  law  against  said  Clay.  That  it  was  through  no 
laches,  default  or  neglect  on  his  part  that  he  did  not  appear  and  answer 
under  oath  said  writ  of  garnishment  as  therein  directed,  and  that  it 
was  through  no  fault  or  negligence  on  his  part  that  he  did  not  present 
the  defenses  set  out  above  upon  the  trial  of  said  garnishment  proceed- 
ing in  said  justice  court;  and  in  this  connection  he  alleges  that  imme- 
diately after  the  service  upon  him  of  said  writ  of  garnishment  he  con- 
sulted with  D.  McNeil  Turner,  a  practicing  attorney  of  Corpus  Christi, 
Texas,  as  to  his  defenses  and  employed  said  attorney  to  prepare  his 
answer  to  said  writ  so  as  to  set  forth  the  matters  of  defense  embraced 
in  the  three  paragraphs  aforesaid ;  that  he  was  then  advised  by  his  said 
attorney  that  he  was  not  required  by  law  to  answer  at  the  December 
term,  1901,  of  said  justice  court,  as  defendant  Clay  had  not  been  served 
with  citation ;  that  on  or  about  the  15th  day  of  January,  1902,  having 
seen  the  published  citation  of  defendant  Clay  in  the  Corpus  Christi 
Caller,  he  again  spoke  to  his  said  attorney  and  urged  and  requested  him 
to  prepare  his  answer  and  defense  to  said  writ,  and  that  he  was  there 
informed  by  said  attorney  that  service  of  said  published  citation  would 
not  be  complete  so  as  to  require  defendant  Clay  to  answer  before  the 
March  term  of  said  justice  court,  and  that  as  no  judgment  could  be  ren- 
dered against  Clay  in  the  suit  before  the  first  day  of  March  term,  1902, 
therefore  no  judgment  could  be  rendered  against  plaintiff  in  the  gar- 
nishment case  against  him;  and  that,  as  petitioner  liad  sixty  days  or 
more  to  answer,  there  was  no  hurry,  and  that  petitioner  need  not  worry; 
he  (his  said  attorney)  would  prepare  the  answer  and  have  petitioner 
make  oath  to  it  in  ample  time;*  that  petitioner  is  not  a  lawyer,  and 
being  ignorant  of  the  requirements  of  law  and  the  forms  and  proceed- 
ings in  a  garnishment  suit,,  he  was  necessarily  forced  to  employ  counsel 
as  to  his  answer  and  the  proper  preparation  thereof;  that  relying  on  the 
skill  and  ability  of  his  attorney,  and  in  the  truth  and  correctness  of  his 
said  statements,  counsel  and  advice,  petitioner  did  not  appear  and  an- 
swer said  writ  under  oath  as  aforesaid ;  that  he  did  not  file  a  motion  for 
new  trial  nor  a  motion  to  set  aside  said  judgment  in  said  justice  court 
against  him  within  ten  days  after  the  rendition  thereof,  nor  did  he  give 
notice  of  appeal  therefrom  within  the  time  required  by  law,  because  the 
truth  is  he  did  not  know  and  did  not  learn,  and  because  his  said  attor- 
ney did  not  know  and  did  not  learn,  of  the  rendition  and  entry  of  said 
judgment,  until  petitioner  was  informed  thereof  by  J.  C.  Scott,  attorney 
for  plaintiff  Jordt,  on  the  21st  day  of  March,  1902,  twenty-five  days 
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after  said  judgment  entry,  and  in  verification  of  the  two  preceding  para- 
graphs hereof  he  submits  herewith  the  affidavit  of  his  said  attorney 
which  he  prays  to  be  considered  a  part  hereof.  That  through  no  fail- 
ure or  default  on  his  part  he  has  been  deprived  of  a  good  and  merito- 
rious defense  to  said  garnishment  suit  against  him,  and  that  it  is  unjust 
and  inequitable  to  impute  to  him  the  mistakes,  oversight  or  negligence 
of  his  said  attorney.  That,  the  premises  being  considered,  petitioner 
prays  that  the  writs  of  certiorari  and  supersedeas  issue  to  Joseph  Dunn, 
justice  of  the  peace  of  precinct  No.  I  of  Nueces  County,  to  stay  all  fur- 
ther proceedings  in  said  cause,  etc/' 

To  the  above  petition  was  attached  the  following  affidavit: 

"The  State  of  Texas,  County  of  Nueces.  I,  D.  McNeil  Turner,  at- 
tomey  at  law,  do  solemnly  swear  that  1  prepared  and  have  read  the 
attached  application  of  C.  C.  Heath,  for  writ  of  certiorari,  and  that  the 
facts  stated  in  paragraphs  7  and  8  are  true ;  that  believing  that  no  judg- 
ment against  the  debtor  J.  H.  Clay  would  be  urged  or  could  be  legally 
rendered  in  the  main  suit  until  the  March  term  of  said  court,  1904,  and 
knowing  that  no  judgment  by  default  or  otherwise  could  be  rendered 
against  said  C.  C.  Heath  until  after  judgment  rendered  against  said 
Clay,  and  knowing  that  said  Heath,  under  the  statute,  had  a  right  to 
answer  said  writ  of  garnishment  at  any  time  before  judgment  by  default 
was  actually  pronounced,  I,. as  said  Heath's  attorney,  advised  and  stated 
to  him  as  set  out  in  said  paragraph  number  7  of  his  application;  that 
so  believing  and  knowing,  then  and  now,  I  did  not  prepare  or  cause  to 
be  filed  the  answer  and  defense  of  said  Heath  to  said  writ,  though  urged 
thereto  by  him;  and  that  whatever  of  default,  failure,  laches  or  negli- 
gence there  may  have  been  in  the  premises,  or  how  inexcusable  same  may 
appear,  such  default,  failure,  laches  or  negligence  is  directly  chargeable 
to  me,  and  the  same  was  not  the  fault,  failure  or  neglect  of  said  C.  C. 
Heath.     So  help  me  God.     D.  McN.  Turner. 

"Sworn  to  and  subscribed  before  me  this  the  27th  day  of  March,  A. 
D.  1902.     G.  W.  Westervelt,  Notary  Public,  Nueces  County,  Texas.'' 

The  only  question  for  our  decision  is  whether  the  allegations  of  this 
petition  show  that  the  injustice  complained  of  was  not  caused  by  the 
inexcusable  neglect  of  the  appellant.  To  state  the  question  differently, 
do  the  allegations  of  the  petition  show  a  sufficient  excuse  for  appellant's 
failure  to  answer  the  writ  of  garnishment  before  judgment  by  default 
was  rendered  against  him  in  the  justice  court? 

While  the  writ  of  garnishment  commanded  the  appellant  to  answer  at 
the  next  term  of  the  court,  he  could  under  the  law  file  his  answer  at 
any  time  before  the  trial  of  the  case.  Rybum  v.  Nail,  4  Texas,  305; 
Moore  v.  Jones,  6  Texas,  227 ;  City  of  Jefferson  v.  Jones,  74  Texas,  635. 

No  judgment  could  be  taken  against  the  garnishee  until  after  plain- 
tiff had  obtained  a  judgment  against  the  original  defendant.  The  de- 
fendant Clay  was  a  nonresident,  and  was  cited  by  publication.  The 
citation  to  Clay  was  not  published  for  the  full  time  required  by  law 
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prior-  to  the  January  term  of  the  court,  and  service  was  therefore  not 
complete  until  the  February  term. 

The  statute  directs  that  in- suits  by  publication  no  trial  shall  be  had 
until  the  second  term  after  the  completion  of  service. 

Under  these  facts  the  judgment  in  favor  of  plaintiff  against  Clay 
could  not  have  been  properly  rendered  until  the  March  term  of  the  jus- 
tice court. 

While  the  judgment  rendered  at  the  February  term  was  not  void  but 
only  voidable,  and  appellant  being  a  stranger  thereto  can  not  question 
its  validity,  it  is  proper  to  consider  its  voidable  character  in  determining 
the  question,  as  to  whether  a  person  of  ordinary  prudence  should  have 
anticipated  that  plaintiff  would  have  procured  the  rendition  of  such 
judgment.  If  a  person  of  ordinary  prudence,  knowing  all  of  the  facts, 
would  have  presumed,  as  appellant's  counsel  did,  that  plaintiff  would 
not  procure  the  rendition  of  said  judgment  at  the  February  term  of  the 
court,  then  it  can  not  be  said  that  his  failure  to  anticipate  the  rendition 
of  such  judgment  and  to  file  an  answer  for  appellant  on  or  before  the 
first  day  of  said  term  was  inexcusable  neglect. 

Judgments  are  not  usually  rendered  upon  imperfect  and  insufficient 
service,  and  a  plaintiff  would  not  ordinarily  knowingly  procure  the  ren- 
dition of  a  voidable  and  inconclusive  judgment.  The  facts  which  ren- 
dered the  service  against  Clay  incomplete  were  known  to  appellant's 
attorney  and  must  have  been  known  to  the  attorney  for  the  appellee. 
With  the  knowledge  of  these  facts  in  his  possession  we  do  not  think 
that  it  can  be  said  that  appellant's  attorney  was  guilty  of  inexcusable 
neglect  in  not  anticipating  that  appellee  would  procure  a  judgment 
against  Clay  at  the  February  term  of  the  court,  and  in  failing  to  file 
an  answer  for  appellant  before  the  first  day  of  said  term.  According 
to  the  allegations  of  the  petition  great  injustice  was  done  appellant  by 
the  judgment  of  the  justice  court,  and  we  think,  under  the  facts  al- 
leged, that  said  injustice  was  not  caused  by  the  inexcusable  neglect  of 
appellant  or  his  attorney.  The  attorney  for  appellant  was  misled  by 
the  unusual  and  irregular  course  pursued  by  the  appellee  in  obtaining 
a  premature  and  voidable  judgment  against  the  original  defendant,  and 
did  not  learn  of  the  rendition  of  said  judgment  and  the  judgment  by 
default  against  him,  until  the  time  in  which  a  motion  for  a  new  trial 
or  to  set  aside  the  judgment  by  default  could  have  been  filed  in  the 
justice  court  had  expired.  Under  the  facts  alleged  we  think  the  appel- 
lant was  entitled  to  a  certiorari  and  to  have  a  trial  dp  novo  in  the  county 
court,  and  the  court  below  erred  in  sustaining  the  exceptions  to  the 
petition  and  dismissing  the  suit.  Parlin  v.  Bellows,  44  S.  W.  Kep., 
593.  The  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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T.  S.  Henderson  v.  Susan  Mahoney. 

Decided  March  5,  1903. 

1.— Conditional  Sale— Default  in  Payment— Retaking  Possession. 

Where  a  contract  for  the  sale  of  a  sewing  machine  stipulated  that  the  title 
was  to  remain  in  the  seller  until  payment  in  full  of  the  price,  and  reserved  the 
right  to  retake  possesion  on  default  without  resort  to  the  courts^  the  seller 
had  the  right,  where  default  was  made  in  payment,  to  resume,  possession  of  the 
machine,  and  was  not  liable  for  conversion  in  so  doing. 

3. — Same — Charges  for  Repair. 

Where  repairs  are  made  on  a  machine  at  the  owner's  request,  the  person 
making  them  has  the  right  to  retain  possession  of  the  machine  until  payment 
of  the  charges. 

Appeal  from  the  County  Court  of  Galveston.  Tried  below  before  Hon. 
John  W.  Campbell. 

Ficketi  &  Brinker  and  John  T.  Wheeler,  for  appellant 

Marsene  Johnson,  for  appellee. 

GILL,  Associate  Justice. — This  was  a  suit  by  the  appellee  for  the 
alleged  conversion  of  a  sewing  machine,  and  for  damages  for  loss  of 
earnings  sustained  by  her  by  reason  of  its  detention,  she  being  a  seam- 
stress. In  the  Justice  Court  she  received  a  judgment  for  $65.  On  ap- 
peal by  Henderson  to  the  County  Court  she  recovered  judgment  for 
$157.  Henderson  has  appealed  to  this  court,  and  submits  for  our  deter- 
mination several  assignments  of  error.    Appellee  has  filed  no  brief. 

On  the  7th  day  of  February,  1899,  appellee  purchased  of  appellant  a 
Wheeler  &  Wilson  sewing  machine,  promising  to  pay  $65  therefor.  Ap- 
pellant took  in  exchange  therefor  an  old  machine  at  a  valuation  of  $15, 
and  the  balance  was  to  be  paid  in  monthly  installments  of  $2  each.  The 
contract  of  purchase  was  in  writing.  The  title  to  the  machine  was  re- 
tained in  appellant,  and  in  default  in  the  payment  of  the  balance  due  or 
any  part  thereof  the  right  was  reserved  in  him  to  resume  possession  of 
the  machine  without  resorting  to  the  courts. 

The  house  in  which  appellee  was  living  was  destroyed  in  the  storm  of 
September  8,  1900,  and  the  machine  was  buried  in  the  mud  and  debris. 
It  so  remained  for  four  weeks,  when  appellee  had  it  dug  out,  soaked,  it  in 
kerosene,  and  fi\ed  up  so  it  would  "work."  It  soon  became  useless,  when 
she  expended  $4  in  repairs,  but  this  effort  to  restore  it  to  usefulness  was 
not  effective.  In  March,  1901,  appellant  at  the  request  of  appellee  took 
charge  of  the  machine  and  undertook  to  repair  it  and  return  it  to  her 
jon  condition  that  appellee  would  continue  the  payment  of  the  unpaid  pur- 
chase money.  At  that  time  she  was  heavily  in  arrears,  having  paid 
altogether  only  $28.50  in  addition  to  the  original  $15  payment.  Appel- 
lant repaired  the  machine,  and  held  it  subject  to  her  order,  and  has 
always  stood  ready  to  deliver  it  on  her  compliance  with  her  agreement 
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and  the  payment  of  $6  for  repairs.  Without  further  payment,  and  with- 
out offering  to  pay  for  the  cost  of  repairs,  she  brought  this  suit,  and  Mas 
recovered  as  stated. 

It  was  shown  without  contradiction  that  the  machine  without  these 
repairs  was  valueless,  and  that  with  the  repairs  it  was  worth  no  more 
than  the  cost  of  repairs.  The  other  facts  above  stated  are  undisputed. 
The  appellee  has  no  cause  of  action  for  two  reasons :  First,  lljider  the 
contract  of  sale  the  appellant  had  the  right  to  resume  possession  of  the 
machine  in  case  of  default,  and  default  was  shown.  Sewing  Machine 
Co.  V.  Rios,  96  Texas,  174,  6  Texas  Ct.  Rep.,  293.  Second.  He  had  the 
right  to  retain  the  machine  imtil  the  charges  for  repairs  were  paid,  and 
these  the  appellee  has  not  even  offered  to  pay. 

Judgment  is  reversed,  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 


Smith  v.  Bunch.  541 

George  E.  Smith  v.  Elisha  Bunch  et  al. 

Decided  March  5,  19Q3. 

l.—Seyerande— Trial— Judicial  Discretion. 

The  matter  of  a  severance  in  the  trial  is  one  within  the  discretion  of  the 
court,  and  unless  an  abuse  of  its  discretion  it  shown,  operating  to  the  injury  of 
the  complainant,  its  action  in  refusing  a  severance  will  not  be  reviewed  on  ap- 
peal. 

S. — ^Trial — ^Postponement — ^Harmless  Error. 

Complaint  of  the  action  of  the  court  below  in  granting  a  postponement  of 
the  trial  is  unavailing  where  it  is  not  shown  that  any  injury  resulted  there- 
from. 

3.^Eyidence— Plat  of  Survey. 

A  plat  showing  surveys  of  land  is  not  admissible  as  independent  evidence 
of  the  surveys  where  it  is  authenticated  only  by  the  testimony  of  a  witness 
who  was  not  a  surveyor,  had  made  no  survey  of  the  land,  and  did  not  make 
the  plat,  though  he  testified  that  he  was  familiar  with  the  land,  was  with 
the  surveyor  who  made  the  survey,  and  knew  the  plat  was  correct. 

4. — Same — ^Trial  by  Court — ^Improper  Evidence. 

Where  the  trial  is  by  the  court  without  a  jury,  the  improper  admission  of 
evidence  is  not  sufficient  ground  for  reversing  the  judgment. 

6. — ^Limitations — ^Ten  Years'  Possession. 

Where  defendant  had  acquired  title  to  the  land  by  virtue  of  possession  for 
ten  years,  plaintiff,  who  formerly  held  the  legal  title,  could  not  upon  his  sub- 
sequent entry  and  possession  claim  under  the  three  and  five  years  statutes  of 
limitations, — nothing  short  of  ten  years  possession  being  sufficient  to  re-invert 
him  with  the  title. 

6.— Appeal— Cross- Assignment— Jurisdiction. 

Where   the   plaintiff  recovers  against  several  derendants   and  only   one  of 
them  appeals,  the  appellate  court  has  not  jurisdiction  to  consider  a  cross-assign- 
ment by   the   other   defendants   seeking  a   reversal   of   plaintiff's  judgment   as 
against  them. 
7. — Same — Clerical  Error— Certiorari. 

The  appellate  court  will  not  correct  a  probable  clerical  error  in  the  tran- 
script, the  proper  remedy  being  by  certiorari  to  perfect  the  record. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before  Hon. 
Wm.  H.  Stewart. 

John  E.  Linn,  for  appellant. 

Wm,  T,  Austin,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  in  the  District 
Court  of  the  Tenth  Judicial  District  by  the  appellee,  Elisha  Bunch, 
against  George  E.  Smith,  the  appellant,  and  C.  T.  Cade  and  the  Texas 
Star  Oil  and  Land  Company  for  the  recovery  of  five  parcels  of  land, 
parts  of  the  Martin  Dunman  survey  situated  at  High  Island,  on  Bolivar 
Peninsula,  in  Galveston  County.  The  Martin  Dunman  survey  contains 
151/^  labors.  In  1854  it  was  partitioned  in  the  District  Court  of  Gal- 
veston County  between  his  widow  Elizabeth  and  their  eight  children,  and 
the  western  half  of  the  survey  was  set  apart  to  the  widow.    The  eastern 
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half  was  divided  into  eight  tracts  by  cutting  it  half  in  two  by  a  line 
running  in  an  easterly  and  westerly  direction  parallel  with  the  north  and 
south  lines  of  the  survey  and  cutting  these  two  into  four  equal  tracts 
each  by  lines  running  nearly  north  and  south  parallel  with  the  east  and 
west  lines.  The  four  tracts  north  of  the  first  dividing  line  were  num- 
bered, commenctug  on  the  west,  5,  6,  7  and  8,  consecutively,  the  west  line 
of  No.  6  being  the  east  line  of  the  half  set  apart  to  the  widow,  Elizabeth 
Dunman,  and  the  east  line  of  No.  8  being  the  east  line  of  the  survey.  Two 
of  the  parcels  sued  for  lie  in  No.  6,  and  three  of  them  lie  in  lot  No.  7,  and 
all  of  them  lie  in  an  inclosure  of  land  made  by  the  appellee  Bunch  extend- 
ing east  and  west  across  lots  6  and  7.  Parcel  one  (1)  contains  4.213  acres, 
and  parcel  two  (2)  contains  1.578  acres;  these  two  are  in  No.  6;  parcel 
three  (3)  contains  .27  of  an  acre;  parcel  four  (4)  contains  2.846  acres; 
and  parcel  five  (5)  contains  .918  of  an  acre.  The  last  three  lie  in  No.  7. 
The  appellant  pleaded  not  guilty  and  the  statutes  of  three,  five  and  ten 
years  limitation,  and  also  estoppel.  The  cause  was  dismissed  as  to  Cade, 
and  the  Texas  Star  Oil  and  Land  Company  pleaded  not  guilty.  Trial 
was  had  to  the  court  without  a  jury  and  resulted  in  a  judgment  in  favor 
of  the  appellee  for  four  of  the  parcels  sued  for,  and  in  favor  of  the  ap- 
pellant for  parcel  two  (2). 

The  appellant  had  a  perfect  chain  of  title  from  Amanda  Dunman,  to 
whom  lot  No.  6  had  been  set  apart,  for  that  tract,  and  from  Martha  Dun- 
man for  lot  No.  8,  which  had  been  set  apart  to  her.  Lot  No.  7  was  set 
apart  to  Elizabeth  Dunman,  who  first  married  one  Turley,  and  after  his 
death  married  James  Cronea.  Elizabeth  Hampshire,  widow  of  Dunman, 
married  again,  and  widow  a  second  time,  without  any  evidence  of  title 
in  her  thereto,  executed  a  deed  to  Elisha  Bunch,  the  appellee,  on  March 
1, 1880,  by  which  she  undertook  to  convey  to  him  "twenty-five  acres,  to  be 
taken  off  the  north  end  of  lot  No.  8  of  the  partition,  being  the  part 
allotted  to  Martha  Dunman,  one  of  the  heirs  of  said  Martin  Dunman, 
and  includes  the  high  land  only  and  the  improvements  made  by  the  said 
Elisha  Bunch."  It  was  shown  by  the  evidence  that  Bunch  had  settled 
the  place  where  his  improvements  were  in  1878  or  1879,  and  that  his 
house  was  actually  on  lot  No.  6.  Claiming  under  the  deed  from  Eliza- 
beth Hampshire,  he  took  possession  of  land  situated  in  lots  Nos.  6  and  7. 
He  had  no  inclosure  or -improvements  on  lot  No.  8.  On  March  27,  1882, 
Bunch  executed  a  deed  to  Elizabeth  Cronea,  the  field  notes  of  which 
are  as  follows : 

"Beginning  at  a  stake  on  N.  E.  comer  of  E.  L.  Cicero's  survey  and 
the  S.  E.  comer  of  this  survey;  thence  north,  23  west,  635  feet  to  a 
stake;  thence  south  67  west,  885.5  feet  to  a  stake;  thence  N.  23  W.,  181 
feet  to  a  stake ;  thence  S.  67  W.,  885.5  feet  to  a  stake,  the  N.  W.  comer 
of  this  survey  and  the  S.  W.  comer  of  Elisha  Bunch's  survey;  thence 
S.  23  E.  1062  feet  to  a  stake,  the  N.  W.  comer  of  Crossman  &  Simpson's 
survey  and  the  S.  W.  comer  of  this  survey;  thence  N.  67  E.  885.5  feet 
to  a  stake  and  the  N.  E.  comer  of  Crossman  &  Simpson's  survey;  thence 
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N".  23  W.  246  feet  to  a  stake  and  the  N.  W.  comer  of  E.  L.  Cicero's 
survey;  thence  N.  67  E.  885.5  feet  to  the  place  of  beginning.'^ 

On  the  same  day  Elizabeth  Cronea  joined  by  her  husband  executed 
a  deed  to  Elisha  Bunch  for  the  following  described  land:  "Beginning 
at  a  stake  on  the  N.  E.  comer  of  the  Elizabeth  Turley  survey  and  the 
S.  E.  comer  of  this  survey ;  thence  N.  23  W.  595  feet  to  a  stake ;  thence 
S.  67  W.,  885.5  feet  to  a  stake;  thence  N.  23  W.  221  feet  to  a  stake; 
thence  to  the  S.  E.  comer  of  Elijah  Bunches  15-acre  survey ;  thence  S. 
67  W.  885.5  feet  to  a  stake,  the  N.  W.  corner  of  this  survey  and  S.  W. 
comer  of  the  Elijah  Bunch  survey ;  thence  S.  23  E.  635  feet  to  a  stake, 
the  N.  W.  comer  of  Elizabeth  Turley  survey  and  S.  W.  comer  of  this 
survey;  thence  N.  67  E.  885.5  feet  to  a  stake;  thence  S.  23. E.  181  feet 
to  a  stake ;  thence  N.  67  E.  885.5  feet  to  the  place  of  beginning,  and 
containing  12%  acres,  together  with  all  and  singular  rights,  mem- 
bers," etc. 

The  deed  from  Elizabeth  Cronea  to  Elisha  Bunch  calls  for  12%  acres, 
but  the  amount  actually  included  within  the  bounds  is  about  22%  acres. 
The  description  extends  the  land  conveyed  across  two  of  the  lots,  and 
if  these  lots  are  8  and  7,  then  the  part  of  lot  7  conveyed  is  about  12% 
acres;  but  if  the  field  notes  are  applied  to  lots  7  and  6,  only  9.8  acres 
of  lot  7  would  be  conveyed.  The  location  of  these  surveys  depends  upon 
where  the  E.  Li  Cicero  tract  lies,  whether  on  lot  7  or  lot  8.  No  title  is 
shown  in  Elizabeth  Cronea  to  any  land  except  lot  7,  and  the  deeds  be- 
tween her  and  appellee  were  probably  in  settlement  of  appellee^s  claim 
to  her  land  caused  by  the  deed  of  Elizabeth  Hampshire  to  him  for  a 
part  thereof.  The  evidence  shows  that  the  E.  L.  Cicero  tract  lies  in  lot 
No.  8,  and  that  its  northeast  comer  is  a  well  established  comer  in  the 
east  line  of  that  lot,  and  the  deed  must  be  constmed  as  applying  to  land 
in  lots  7  and  8,  although  there  is  evidence  tending  to  show  that  the 
Cicero  tract  was  in  fact  situated  In  lot  No.  7. 

The  plaintiff  joined  by  his  wife  executed  the  following  deeds  to  the 
defendant,  George  E.  Smith : 

(1)  (Jeneral  warranty  deed  dated  September  8,  1893,  recorded  Octo- 
ber 7,  1898,  in  which  he  conveyed  to  Smith  "all  that  certain  tract  or 
parcel  of  land  situated  in  the  county  of  Galveston,  State  of  Texas,  being 
a  part  of  the  Martin  Dunman  15^^  labors  survey,  being  25  acres  off 
the  north  end  of  lot  or  tract  No.  8  of  the  partition  of  said  survey  among 
the  heirs  of  Martin  Dunman ;  said  tract  or  lot  being  the  part  allotted  to 
Martha  Dunman,  one  of  the  heirs  of  said  Martin  Dunman,  said  25  acres 
including  high  land  only,  and  not  including  the  marsh  land  at  the 
extreme  north  end  of  lot  No.  8 ;  said  tract  of  .land  is  the  same  tract  that 
was  conveyed  to  Elisha  Bunch  by  Elizabeth  Hampshire,  by  deed  dated 
March  1,  1880,  recorded  in  book  32,  page  490,  of  the  deed  records  of 
Galveston  County,  Texas,  and  is  the  same  25  acres  that  was  surveyed  and 
appropriated  by  Elisha  Bunch  under  and  by  virtue  of  said  last  men- 
tioned deed,  to  which  reference  is  made  for  a  more  particular  description. 
We  hereby  reserve  and  except  from  this  coiiveyance,  however,  12% 
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acres  ont  of  thfr  above  df-j^on/;*^!  tract  of  bnd  conveyed  by  us  to  Mrs. 
Elizabeth  CTonea  by  df^fffi  datKd  March  27,  l^-S^,  recorded  in  book  42, 
on  pa^e  345  of  the  deed  rHjord*  of  Galve^rton  County,  Texas,  to  which 
deed  reference  ia  made  for  a  more  particular  description  of  the  12^4 
acre  tract,  so  excepted,  the  quantity  of  land  hereby  c*jnveyed  being  12  ^ 
acres,  and  being  all  of  the  af ores-aid  twenty-dve  ( 2o )  acre  tract  except 
the  12%  acres  ao  conveyed  to  Mrs.  Elizabeth  Cronea,  to  have  and  to 
hold,"  etc, 

(2)  General  warranty  deed  dated  August  14,  ldl>5,  conveying  "all 
that  certain  tract  or  parcel  of  land  situated  in  the  county  of  Galveston, 
being  a  part  of  the  Martin  l>unman  lo^^  labors  survey,  being  two  and 
three-quarters  (2%)  acres  off  the  west  aide  of  a  tract  of  land  in  lot  or 
tract  8  of  the  partition  of  said  survey  among  the  heirs  of  Martin  Dim- 
man,  of  which  said  lot  8,  being  the  part  allotted  to  Martha  Dunman, 
one  of  the  heirs  of  said  Martin  Dunman,  and  the  2%  acres  hereby  con- 
veyed lies  on  the  west  aide  and  joins  the  12^4  acres  conveyed  by  ns  to 
George  E.  Smith  by  deed  datefl  September  8,  1893." 

(3)  General  warranty  deed  dated  December  18,  1896,  conveying 
'*all  that  certain  tract  or  parcel  of  land  situated  in  the  county  of  Gal- 
veston, being  a  part  of  the  IS^^  labors  survey,  and  being  the  east  half 
of  a  ten-acre  tract  owned  by  ns  in  lot  No.  seven  (7)  of  said  Dunman 
survey,  excepting  all  improvements  now  thereon  located;  said  tract 
contains  ^ve  (5)  acres  of  land." 

^rhe  two  last  conveyances  appear  to  be  within  the  boundaries  of  the 
first  conveyance.  There  is' no  evidence  to  show  what  land  was  taken  poe- 
wssion  of  by  Bunch  and  surveyed  under  the  deed  of  Elizabeth  Hamp- 
shire to  him,  except  that  the  deed  describes  the  land  as  including  high 
land  only  and  the  improvements  made  by  Bunch,  who  also  testified  that 
he  held  under  the  deed  from  Elizabeth  Hampshire.  But  the  exchange 
of  deed  between  Elizabeth  Cronea  and  Elisha  Bunch  is  evidently  of  land 
surveyed  for  Bunch  under  his  Elizabeth  Hampshire  claim.  It  does  not 
apjKiar  that  he  had  any  other  claim  there,  and  the  deed  from  Elizabeth 
(/roncfa  and  husband  to  him  calls  to  begin  on  the  comer  of  the  tract  con- 
v(!yed  to  her  by  Bunch,  and  in  his  first  deed  to  Smith  the  land  which  is 
convoyed  is  all  of  the  Elizabeth  Hampshire  tract  except  tiiat  which  had 
be<'n  (!onvey(3d  to  Elizabeth  (/ronea.  But  if  this  conveyance  should  be 
confined  to  lot  8  it  would  not  have  its  full  acreage,  but  would  cover  that 
pnrt  of  lot  8  in(!luded  in  the  deed  of  Elizabeth  Cronea  to  Bunch ;  and  if 
the  second  conveyance  of  2%  acres  should  be  confined  to  lot  8  it  would 
cover  that  much  land  of  the  first  conveyance,  instead  of  adjoining  it  on 
the  west,  as  the  call  is.  As  has  been  shown,  applying  the  field  notes  of 
the  deed  from  Elizabeth  Cronea  to  Bunch  to  lots  7  and  8,  the  tract  in 
No.  7  would  be  about  12%  a^^ros,  so  the  third  conveyance  would  not  em- 
brnce  hnlf  of  that  tract,  but  would  extend  into  Bunch's  inclosure,  leaving 
Hunch  7%  acres  of  his  12%  acres  in  lot  No.  7.  On  March  4,  1899,  the 
plaintiff  Hunch  conveyed  to  Edward  McCarthy  and  David  Fahey  6  acres 
off  the  west  I'nd  of  the  tract  in  lot  No.  7,  as  follows : 
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"All  that  certain  tract  or  parcel  of  land  lying  in  Galveston  County, 
Texas,  out  of  subdivision  No.  7,  in  the  Martin  Dunman  survey,  described 
by  metes  and  bounds  as  follows :  Beginning  at  the  N.  W.  comer  of  a 
tract  of  land  conveyed  to  Elisha  Bunch  by  James  and  Elizabeth  Cronea, 
March  27, 1882,  by  deed  recorded  in  the  oflBce  of  the  county  clerk  of  Gal- 
veston County,  Texas,  in  book  42,  page  346 ;  thence  N.  67  E.,  along  the 
north  line  of  said  tract  conveyed  to  Elisha  Bunch  by  Cronea,  347  25-100 
feet  to  a  point  for  comer,  being  the  N.  W.  comer  of  a  five-acre  tract 
heretofore  conveyed  to  George  E.  Smith ;  thence  S.  23  E.,  635  feet  along 
the  west  line  of  said  five-acre  tract  to  a  point  for  comer  in  south  line 
of  said  tract  conveyed  to  Elisha  Bunch  by  James  and  Elizabeth  Cronea ; 
thence  S.  67  W.,  347  25-100  feet  to  S.  W.  comer  of  said  tract  conveyed 
to  Elisha  Bunch  by  Cronea;  thence  N.  23  W.  635  feet  to  the  place  of 
beginning,  containing  five  (5)  acres  of  land,  more  or  less,  together  with 
all  the  improvements  situated  thereon." 

Thus  it  will  be  seen  that  if  the  2%  acres  of  the  second  conveyance  to 
Smith  should  be  confined  to  lot  8,  there  would  be  left  an  excess  of  acreage 
of  that  amount  in  the  tract  in  lot  7. 

It  was  shown  by  the  evidence  that  the  dwelling  house  of  Bunch  was 
situated  on  lot  No.  6,  and  that  his  inclosure  extended  to  within  108  feet 
of  the  west  line  of  that  lot ;  that  he  had  inclosed  about  25  acres  of  land 
extending  from  near  the  west  boundary  of  No.  6  across  that  lot  onto 
No.  7  to  a  point  east  of  the  west  line  of  the  5-acre  tract  conveyed  to 
Smith,  if  that  tract  should  be  constructed  on  the  west  line  of  No.  8. 
Plaintiffs  inclosure  entered  No.  7  above  the  north  line  of  the  tract  con- 
veyed to  him  by  Elizabeth  Cronea  and  conveyed  by  plaintiff  to  Smith, 
and  included,  outside  of  the  boundaries  of  that  tract,  that  part  of  lot  7 
described  in  the  petition  as  the  third  (3)  parcel,  containing  .27  of  an 
acre.  His  inclosure  also  extended  over  the  south  line  of  the  tract  in  No. 
7  conveyed  to  Smith  and  included  the  land  described  in  the  petition  as 
the  fifth  (5)  parcel,  containing  .918  of  an  acre.  .Parcel  one  (1),  con- 
taining 4.213  acres,  lies  entirely  within  the  inclosure  and  within  lot  6. 
Tlie  inclosure  does  not  include  parcel  two  (2),  containing  1.578  acres, 
which  lies  on  the  west  line  of  No.  6.  Plaintiff  had  had  possession  of  the 
land  lying  within  his  inclosure  for  more  than  ten  years  at  the  tim6  of 
his  first  conveyance  to  Smith,  claiming  and  using  it  in  such  manner  as 
to  confer  title  in  him  thereto  by  limitation.  There  is  testimony  tending 
to  show  that  the  plaintiff  and  others  had  taken,  possession  and  settled 
under  conveyances  of  land  to  them  further  to  the  west  by  the  width  of  a 
lot  than  their  deeds  called  for;  but  we  conclude  from  the  evidence,  as 
well  as  from  a  proper  construction  of  the  deeds,  that  the  plaintiff  in- 
tended to  sell  and  that  Smith  intended  to  buy  the  "plaintiffs  claim  in 
lots  7  and  8,  and  not  .in  lot  No.  6 ;  and  that  the  three  deeds  from  the 
plaintiff  to  Smith  and  the  deed  from  the  plaintiff  to  McCarthy  and 
Pahey  embraced  all  of  the  land  owned  by  him  in  lots  7  and  8  included 
within  the  boundaries  of  the  deed  from  Elizabeth  Cronea  to  him.    The 
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five  acres  of  lot  7  conveyed  by  plaintiff  to  McCarthy  and  Pahey  passed 
by  mesne  conveyances  to  the  Texas  Star  Oil  and  Land  Company. 
Plaintiff  also  conveyed  to  the  Texas  Star  Oil  and  Land  Company  by 
deed  dated  June  24,  1901,  by  metes  and  bounds  five  acres  out  of  lot  6, 
including  his  improvements,  leaving  in  his  inclosure  not  conveyed  by 
him  the  parcel  one  (1)  described  in  the  petition. 

By  the  first  assignment  of  error  the  appellant  complains  of  the  refusal 
of  the  trial  court  to  grant  him  a  severance  in  the  trial  from  the  Texas 
Star  Oil  and  Land  Company.  The  question  of  severance  in  the  trial 
was  for  the  discretion  of  the  court,  and  unless  it  should  appear  that  such 
discretion  was  abused,  and  that  by  reason  thereof  the'appeUant  sustained 
injury,  the  action  of  the  court  in  refusing  a  severance  will  not  be  revised. 
Snider  v.  Methvin,  60  Texas,  489;  Ballard  v.  Perry,  28  Texas,  362; 
Boone  v.  Hulsey,  71  Texas,  184;  Land  Co.  v.  Wood,  71  Texas,  464. 
No  reason  is  shown  why  a  severance  was  necessary  to  a  proper  presenta- 
tion of  the  appellant's  defenses;  and  it  does  not  appear  that  he  could 
have  sustained  any  injury  by  the  action  of  the  court. 

It  may  be  that  the  court  should  iiot  have  postponed  the  trial  of  the 
case,  as  complained  of  under  the  second  assignment  of  error,  but  the 
appellant  shows  no  injury  by  the  action  of  the  court  in  doing  so.  If 
he  was  not. ready  for  trial  when  the  case  was  called  at  the  time  to  which 
it  had  been  postponed,  he  might  have  applied  for  a  continuance,  which 
he  did  not  do,  and  he  has  not  shown  how  he  could  have  been  injured  in 
any  way  of  which  this  court  can  take  cognizanze. 

While  the  defendant  Smith  was  testifying  as  a  witness  in  his  own 
behalf  he  offered,  in  connection  with  his  evidence,  a  plat  which  he  said 
was  a  correct  map  of  the  tracts  of  land  delineated  thereon  as  they  were 
located  on  the  ground  by  their  comers,  lines  and  inclosures,  and  as 
claimed  and  held  by  the  several  persons  in  possession  thereof.  He 
offered  to  testify  that  he  was  familiar  with  the  location  of  the  several 
tracts,  and  had  been  about  twenty  years,  and  that  he  was  with  the  sur- 
veyor who  made  the  survey  and  plat  and  knew  that  the  plat  was  correct. 
The  plat  was  offered  as  independent  evidence,  and  it  was  proposed  to 
authenticate  it  for  that  purpose  by  the  testimony  of  a  witness  who  was 
not  a  surveyor,  had  made  no  survey  of  the  land,  and  did  not  make  the 
plat.  It  was  not  offered  to  be  used  in  connection  with  the  evidence  of 
the  witness  for  the  purpose  of  illustrating  his  testimony,  as  in  the  case 
of  Griflath  V.  Rife,  72  Texas,  187.  As  independent  evidence  it  was  not 
admissible.  9  Am.  and  Eng  Enc.  of  Law,  900,  901,  and  notes.  The 
exclusion  of  the  plat,  if  error,  would  not  require  a  reversal  of  the  judg- 
ment because,  admitting  that  the  several  tracts  were  located  on  the 
ground  as  shown  by  it,  the  judgment  of  the  court  could  not  have  been 
affected  by  that  fact.  Since  the  case  was  tried  by  the  court  without  a 
jury,  the  admission  of  the  testimony  of  Hensoldt  and  the  evidence  of 
the  abstract  and  opinion,  as  shown  by  the  fourth  and  sixth  assignments 
of  error,  would  not  be  suflBcient  ground  for  reversing  the  judgment.  The 
sixth  assignment,  moreover,  does  not  point  out  any  error,  as  the  bill  of 
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exceptions  referred  to  does  not  show  the  nature  of  the  opinion  referred 
to,  or  that  the  appellant  could  have  been  prejudiced  by  its  admission  in 
evidence. 

By  his  eighth  assignment  of  error  the  appellant  contends  that  the 
court  erred  in  rendering  judgment  against  him  for  parcel  one  (1)  de- 
scribed in  the  petition,  situated  in  lot  No.  6,  and  containing  4.21  acres. 
The  appellant  showed  a  perfect  chain  of  record  title  to  lot  No.  6,  and 
should  have  had  judgment  for  the  parcel  one  (1)  unless  it  had  been 
devested  by  limitation  and  acquired  by  the  plaintiff  Bunch.  It  was 
shown  by  the  evidence  that  the  plaintiff  had  been  in  possession  of  the 
land  for  more  than  ten  years  before  the  execution  of  his  first  deed  to  the 
appellant,  and  that  his  possession  was  of  such  character  as  to  confer 
title  by  limitation.  The  deed  did  ifot  include  this  tract,  but,  as  we 
have  construed  it,  only  included  land  in  lots  7  and  8.  This  is  shown 
not  only  by  the  recitals  in  the  deed,  but  also  by  other  testimony  which 
showed  that  the  appellant  himself  thought  that  he  was  buying  the 
plaintiff's  claim  in  lots  7  and  8,  and  when  no  deed  could  be  found  from 
Martha  Harrison  to  Elizabeth  Hampshire  for  lot  8  he  then  bought  her 
title,  which  was  after  the  institution  of  this  suit,  April  7,  1902.  His 
first  deed  calling  only  for  land  in  lot  8,  he  made  the  subsequent  pur- 
chases to  confirm  his  title  to  land  that  he  contended  that  he  had  already 
bought.  The  2%  acres,  or  second  purchase,  although  it  called  for  lot  8, 
still  described  the  land  conveyed  as  adjoining  the  first  purchase  on  the 
west ;  and  the  third  deed  for  five  acres  as  being  the  east  half  of  ^  ten- 
acre  tract  in  No.  7.  There  is  a  confusion  in  the  description  arising 
from  the  belief,  it  seems,  that  all  of  the  land  lay  in  lot  No.  8,  but  the 
description  in  the  deed  from  Cronea  to  Bunch  extended  by  metes  and 
bounds  across  both  tracts ;  and  the  Cicero  northeast  comer  being  clearly 
identified  as  on  the  east  line  of  No.  8,  there  can  be  no  dispute  about  the 
location  of  the  land  conveyed  by  Cronea  to  Bunch,  and  subsequently 
by  Bimch  to  Smith.  Another  fact  which  tends  to  strengthen  the  con- 
clusion that  the  parties  were  not  mistaken  as  to  the  land  included  in 
the  first  deed,  is  that  Smith  knew  that  he  was  getting  by  it  open  land 
to  the  east  of  Bunch's  inclosure.  The  appellant  can  not  recover  the 
parcel  one  (1)  by  limitation,  because  when  he  went  into  possession  of 
it  Bunch's  possession  had  already  ripened  into  title  by  ten  years  limita- 
tion, and  had  devested  out  of  Smith  whatever  title  he  had  by  his  deeds, 
so  that  he  could  not  claim  under  them  either  three  or  five  years  limita- 
tion. Land  Imp.  Co.  v.  Shelby,  17  Texas  Civ.  App.,  685,  41  S.  W.  Rep., 
542;  McGregor  v.  Thompson,  7  Texas  Civ.  App.,  32,  26  S.  W.  Rep., 
649.  Nothing  short  of  ten  years  limitation  would  be  suflBcient  to  confer 
title  on  him.  There  was  evidence  tending  to  show  that  the  parties  were 
mistaken  in  the  call  for  improvements  in  the  deed  from  Bunch  to 
McCarthy  and  Pahey,  but  in  all  other  respects  the  description  fits  the 
five  acres  sought  to  be  conveyed  on  the  west  end  of  the  Cronea  con- 
veyance. But  even  if  the  plaintiff  had  been  mistaken  as  to  the  location 
of  the  land  sold  McCarthy  and  Pahey,  and  had  believed  that  he  had  no 
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land  left  there,  it  would  not  pass  the  title  to  the  remainder  to  the  appel- 
lant by  estoppel,  as  contended  in  the  brief.  The  fact  remains  that  the 
deeds  clearly  define  the  location  of  the  conveyances  made  by  Bunch  to 
Smith  when  the  beginning  comer  is  once  established,  which  is  done 
with  a  sufficient  degree  of  certainty.  The  court  did  not  err  in  adjudg- 
ing parcel  one  (1)  to  the  plaintiflE. 

The  deed  from  plaintiff  to  Smith  did  not  embrace  within  its  boun- 
daries either  parcel  three  (3)  or  parcel  ^we  (5),  and  the  plaintiff's  title 
to  these  was  shown  to  have  been  established  by  limitation.  But  parcel 
four  (4),  containing  2.846  acres,  was  included  in  the  first  deed  from 
Bunch  to  Smith,  as  well  as  in  the  second  deed,  and  the  court  erred  in 
giving  plaintiff  judgment  for  it.  The  remaining  assignments  of  error 
have  been  disposed  of  in  passing  on  the  questions  presented  by  the 
others,  and  need  not  be  specially  noticed.  The  Texas  Star  Land  and 
Oil  Company  has  undertaken  to  have  the  judgment  in  favor  of  the 
plaintiff  against  it  reversed  upon  a  cross-assignment  of  error.  As  it 
did  not  appeal  from  the  judgment,  this  court  has  no  jurisdiction  to  pass 
upon  the  controversy  between  it  and  the  plaintiff.  Halsell  v.  Neal,  23 
Texas  Civ.  App.,  26,  56  S.  W.  Rep.,  140. 

The  judgment  of  the  court  below  will  be  affirmed  as  to  all  the  land 
recovered  by  the  plaintiff  except  parcel  four  (4) ;  as  to  that  it  will  bfe 
reversed  and  judgment  will  be  here  rendered  therefor  in  favor  of  the 
appellant. 

Affirmed  in  part;  reversed  and  rendered  in  part, 

ON   MOTION   TO   CORRECT   CONCLUSIONS. 

1.  The  finding  that  the  deed  from  Elisha  Bunch  and  wife  to  George 
E.  Smith,  dated  September  8,  1893,  was  recorded  October  7,  1898,  is 
as  the  date  appears  in  the  transcript.  It  is  probably  a  clerical  error 
made  in  transcribing  the  statement  of  facts,  for  the  second  deed  from 
Bunch  to  Smith,  which  was  recorded  in  a  later  volume  of  the  deed 
records,  appears  to  have  been  recorded  November  29,  1895.  It  is  prob- 
able that  the  error  consisted  in  writing  1898  for  1893.  But  this  court 
can  not  correct  the  transcript,  as  requested  by  the  appellant.  He  should 
have  applied  for  a  writ  of  certiorari  to  perfect  the  record. 

2.  The  deed  from  Martha  Harrison  to  George  E.  Smith  was  dated 
April  17,  1892,  and  not  April  7,  1902,  as  stated  in  the  opinion.  We 
can  not  understand  how  we  fell  into  the  error,  for  the  date  is  plainly 
given  in  the  transcript.  Nevertheless  we  did  so,  and  the  correction 
is  made. 

Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  v.  M.  Z.  Smissen  et  al. 

Decided  March  7,  1903. 

1. — Carriers  of  Freight — Cattle  Shipment — ^Delay — Charge. 

In  an  action  for  damages  to  cattle  for  delay,  etc.,  in  transportation,  it  was 
not  error  to  refuse  a  charge  instructing  that,  in  determining  the  question  of 
reasonableness  of  time,  the  jury  should  consider  all  the  incidents  of  the  service, 
probable  breaking  of  machinery,  etc.,  where  the  court  had  already  charged  that 
what  would  be  an  unreasonable  delay  in  forwarding  and  transporting  the  cat- 
tle was  a  question  for  the  jury's  determination  from  all  the  facts  and  circum- 
stances in  evidence,  and  that  the  railway  company  was  not  obligated  to  trans- 
port the  cattle  in  any  specific  time. 

9.— Same— Loading  and  Reloading. 

It  was  not  error  for  the  court  to  refuse  a  charge  instructing  the  jurr  to 
disregard  any  evidence  of  dmnages  in  loading  and  reloading  cattle  where  plain- 
tiff alleged  and  the  testimony  showed  that  the  work  of  loading  and  reloading 
was  undertaken  and  performed  by  the  railway  company,  but  the  main  charge 
had  nevertheless  restricted  plaintiff's  recovery  to  damages  resulting  from  delays 
in  transportation  and  from  a  collision. 

8.— Same — ^Act  of  God— Snowstorm. 

A  snowstorm  in  Missouri  in  the  winter  season  is  not  an  ''act  of  God" 
within  the  legal  meaning  of  that  term,  and  will  not  exempt  a  carrier  from  lia- 
bility for  injiiry  to  cattle  through  unnecessary  exposure  to  such  weather  be- 
cause of  negligent  delay. 

4. — Same — ^Partnership— Interest  in  Lien  of  Wages. 

An  agreement  between  an  owner  of  cattle  and  another  who  assists  in 
shipping  them  that  such  other  shall  have,  in  lieu  of  wages,  one-half  of  the 
profits  on  a  certain  nimiber  of  the  cattle,  does  not  constitute  a  partnership. 

5. — Same — ^Interest. 

Interest  is  recoverable  in  an  action  for  damages  resulting  from  negligent 
delay,  etc.,  in  the  transportation  of  cattle. 

Appeal  from  the  District  Court  of  Mitchell.     Tried  below  before 
Hon.  W.  B.  Smith. 

B.  0.  Bidwell  and  H.  C.  Shropshire,  for  appellant. 

Cowan  &  Bumey,  for  appellees. 

•  SPEER,  Associate  Justice. — ^Appellee  M.  Z.  Smissen  sued  the 
Texas  &  Pacific  Railway  Company  and  the  St.  Louis  &  San  Francisco 
Railway  Company  to  recover  damages  in  the  sum  of  $3560  for  injuries 
to  328  head  of  cattle  shipped  by  him  under  a  contract  with  said  railway 
companies,  from  Big  Springs,  Texas,  to  National  Stock  Yards,.  Illinois. 
The  negligence  alleged  consisted  of  delays,  rough  handling,  collision, 
etc.,  and  the  injuries  resulting,  of  shrinkage  and  loss  of  weight,  depre- 
ciation in  condition  and  value,  and  decline  in  market  value,  of  said 
cattle.  There  was  judgment  for  $2000,  two-thirds  of  which  by  the 
verdict  of  the  jury  was  appori;ioned  against  the  appellant,  and  the  re- 
mainder against  the  St.  Louis  &  San  Francisco  Railway  Company.  The 
Texas  &  Pacific  Company  alone  appeals. 
The  first  ground  for  a  reversal  urged  before  us  is  that  the  verdict 
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against  appellant  is  excessive.  The  evidence  shows  that  appellee  Smis- 
sen was  damaged  in  an  amount  in  excess  of  the  verdict  of  the  jury,  and 
that  the  negligence  of  appellant  occasioned  the  greater  part  of  these 
damages.  We  can  not  say  the  apportionment  was  wrong;  we  think  it 
warranted  by  the  evidence. 

It  was  unnecessary,  if  it  would  not  have  been  error,  for  the  court  to 
instruct  the  jury  that,  "In  determining  the  question  of  the  reasonable- 
ness of  the  time,  under  the  foregoing  instructions,  you  will  take  into 
consideration  all  the  incidents  of  the  service,  such  as  the  probable 
breaking  of  machinery,  the  place  and  the  character  of  the  shipment, 
etc.,*'  because  the  court  in  the  main  charge  had  already  suflBciently  cov- 
ered this  question  by  telling  the  jury  that,  "What  would  be  an  unreason- 
able delay  in  forwarding  and  transporting  said  cattle,  or  what  would 
be  a  reasonable  time  within  which  said  cattle  should  have  been  trans- 
ported, are.  purely  questions  of  fact  for  your  exclusive  determination 
from  all  the  facts  and  circumstances  in  evidence  before  you.'*  The 
jury  were  further  instructed  at  the  instance  of  the  appellant  that  the 
contracts  provided  that  said  cattle  were  not  to  be  transported  within 
any  specific  time,  nor  delivered  at  any  particular  hour,  nor  in  season 
for  any  particular  market,  but  that  the  railway  companies  were  obliged 
to  transport  said  cattle  within  a  reasonable  time.  There  was  no  error 
in  refusing  the  special  charge. 

Nor  was  it  error  for  the  court  to  refuse  to  instruct  the  jury  to  dis- 
regard and  not  consider  any  evidence,  whatever,  with  regard  to  any 
delay  or  damages  occasioned  by  any  delay  in  loading  and  reloading  the 
cattle.  The  plaintiflE  alleged,  and  the  testimony  showed,  that  the  work 
of  loading  and  reloading  was  undertaken  and  performed  by  the  railway 
companies.  Mexican  N.  Railway  Co.  v.  Savage,  41  S.  W.  Rep.,  663. 
But  aside  from  this,  the  charge  of  the  court  did  not  authorize  the  jury 
to  consider  this  matter  at  all.  The  plaintiff  was  restricted  in  his  recov- 
ery to  the  damages  resulting  from  delays  in  transportation  and  the  col- 
lision which  occurred  at  Baird,  Texas,  on  the  line  of  appellant. 

The  evidence  shows  that  the  cattle  were  exposed  en  route  to  a  very 
severe  spell  of  cold  weather,  in  consequence  of  which  they  were  more  or 
less  injured,  and  appellant  complains  that  it  should  not  be  held  liable 
for  this  injury,  inasmuch  as  the  cold  weather  was  the  act  of  God.  It 
is  probably  sufficient  answer  to  say  that  no  such  exemption  from  liability 
was  pleaded,  but  however  that  may  be,  we  can  not  hold  that  &  snow- 
storm in  Missouri  in  the  winter  season  is  an  "act  of  God"  in  the  sense 
in  which  that  term  is  used.  Pruitt  v.  Hannibal  &  St.  J.  Railway  Co., 
62  Mo.,  527.  It  ought  to  hhve  been  reasonably  foreseen  that  a  shipment 
of  cattle  in  the  month  of  December,  if  unnecessarily  delayed  en  route 
to  Illinois,  would  probably  be  injured  by  reason  of  exposure  to  severe 
or  cold  weather.  If  the  appellant's  negligence  resulted  in  exposing  the 
cattle  to  the  cold,  or  in  exposing  them  for  an  unnecessary  length  of 
time,  it  would  be  liable.  The  principles  announced  in  the  Bergman 
case  (64  S.  W.  Rep.,  999),  and  the  Darby  case  (28  Texas  Civ.  App., 
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413,  67  S.  W.  Rep.,  129),  have  no  application  here.  The  case  of  Gillett 
V.  Eailway  Co.,  68  S.  W.  Rep.,  61,  is  also  easily  distinguishable.  In  the 
case  last  mentioned  the  shippers  of  a  car  of  cabbages  directed  the  com- 
pany to  keep  the  vent  in  the  end  of  the  car  open  to  the  point  of  destina- 
tion. It  was  in  the  month  of  February  and  some  of  the  vegetables  froze. 
The  company  was  held  not  liable  because  there  was  no  negligence  upon 
its  part.  It  was  not  the  duty  of  the  carrier  to  disregard  the  consignor's 
instructions,  aird  close  the  vent  which  they  directed  to  be  left  open.  In 
this  case  Smissen  is  presumed  to  have  known  his  cattle  would  probably 
be  exposed  to  cold  weather  en  route  to  Illinois  at  the  season  of  the  year 
his  shipment  was  made,  and  to  have  assumed  the  risk  of  all  necessary 
exposure,  but  the  company  was  chargeable  with  a  like  knowledge  of  the 
probable  condition  of  the  weather,  and  is  liable  for  all  unnecessary  ex- 
posure occasioned  by  its  negligent  delays. 

The  fact  that  A.  C.  Pearson  bought  sixty-one  head  of  this  shipment 
under  an  agreement  with  Smissen  that  he  should  receive  one-half  of 
the  profits  as  his  compensation  for  services  connected  with  the  shipment 
does  not  constitute  him  a  partner  to  the  extent  of  that  number  of  cattle. 
He  bought  them  for  Smissen,  with  Smissen's  money,  and  at  no  time 
owned  any  interest  whatever  in  them.  He  was  to  share  the  profits  in 
lieu  of  wages.  This  does  not  constitute  a  partnership  between  them. 
Buzard  v.  Bank,  67  Texas,  83;  Qoode  v.  McCartney,  10  Texas,  193; 
Cothran  v.  Marmaduke,  60  Texas,  370;  Stevens  v.  Bank,  62  Texas,  499; 
Brown  v.  Watson,  72  Texas,  216. 

It  is  too  well  settled  to  require  citation  of  authorities  that  interest,  so 
called,  may  be  recovered  in  a  case  like  this  as  a  part  of  the  damages.  It 
was  speciidly  asked  for  in  the  petition,  and  tiie  court  correctly  instructed 
the  jury  to  allow  it. 

All  assignments  are  overruled,  and  the  judgment  is  affirmed. 

Ajfimied. 

Writ  of  error  refused. 
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H.  C.  Palfrey  bt  al.  v.  Texas  Central  Railway  Company. 

Bedded  March  7,  1903. 

1.— Neglisence — Ordinaxy  Care — Charge. 

Where  in  an  action  for  personal  injuries  the  court's  charge  properly  de- 
fined ordinary  care,  but  in  applying  the  law  to  the  facts  instructed  that  the 
want  of  such  care,  if  shown  by  the  facts  in  evidence,  would  ordinarily  consti- 
tute negligence,  the  charge  was  confusing  and  misleading,  since  a  failure  to 
exercise  ordinary  care  will  invariably  constitute  negligence. 

S. — Same — Charge  Giving  Undue  Prominence. 

Where  the  charge  several  times  unnecessarily  called  the  attention  of  the 
jury  to  the  defense  of  contributory  negligence,  too  much  prominence  was  given 
it  thereby. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
Hon.  N.  R.  Lindsey. 

D.  0.  Hunt  and  W.  E.  Conner,  for  appellante. 

Clark  &  Bolinger  and  Warren  &  Webb,  for  appellee. 

STEPHENS,  Associate  Justice. — It  must  be  held  to  have  been 
confusing  and  misleading  for  the  court  to  instruct  the  jury,  as  was  done 
in  this  case,  that  if  they  found  from  the  evidence  that  appellee^s  fore- 
man in  causing  the  steam  shovel  which  injured  appellant  H.  C.  Palfrey 
to  be  moved  as  alleged  by  him,  "failed  to  exercise  such  care,  caution  and 
prudence  as  an  ordinarily  careful,  cautious  and  prudent  man  would  have 
exercised  in  performing  said  act,  under  like  circumstances,  such  failure 
would  ordinarily  constitute  negligence/'  We  are  at  a  loss  to  know 
what  the  jury  would  have  understood  the  word  "ordinarily''  as  used  in 
this  charge  to  mean,  unless  it  be  treated  as  suggesting  to  them  that 
although  they  should  find  that  appellee's  foreman  in  causing  the  steam 
shovel  to  be  moved  failed  to  exercise  such  care  as  a  person  of  ordinary 
prudence  would  have  exercised  under  the  same  circumstances  they  might 
yet  find  that  no  negligence  was  shown.  In  another  pori;ion  of  the  charge 
negligence  was  property  defined  as  being  the  want  of  such  care  as  a  per- 
son of  ordinary  prudence  would  ordinarily  exercise  under  like  circum- 
stances, but  it  is  not  the  equivalent  of  this  to  charge,  in  applying  the  law 
to  the  facts,  that  the  want  of  such  care  woxdd  ordinarily  constitute  negli- 
gence.   It  would  invariably  do  so. 

Too  much  prominence  was  also  given  in  the  charge  to  the  defense  of 
contributory  negligence,  in  that  the  attention  of  the  jury  was  several 
times  unnecessarily  called  to  it.  Lumsden  v.  Railway,  4  Texas  Ct.  Rep., 
616.  The  judgment  must  therefore  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 
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J.  P.  Lynch  bt  al.  v.  T.  E.  Pittman  et  al. 

Decided  March  7,  1903. 

1.— Trespass  to  Try  Title— Land  Certificate— Identity  of  Grantee. 

Where  a  headright  issued  in  1839  to  the  heirs  of  J.  A.  recited  proof  by 
his  administrators  that  he  came  to  Texas  prior  to  1835,  was  married  and  the 
head  of  a  family,  and  patent  issued  therein  in  1848  to  his  heirs,  under  whom 
plaintiffs  claim,  this  was  sufficient  to  support  if  not  compel  a  finding  that  this 
was  not  the  J.  A.  who  was  the  ancestor  of  defendants,  in  whose  name  no  claim 
to  the  land  or  the  certificate  was  made  until  1900,  who  did  not  die  until  1857, 
and  as  to  the  date  of  whose  coming  to  Texas  the  evidence  is  uncertain. 

3. — Same — ^Andent  Instrument — Power  Presumed. 

Where  a  bond  for  title  executed  in  1840  recited  that  the  makers  purported 
to  act  in  an  administrative  capacity,  their  power  to  so  act  will  be  presumed 
after  so  great  a  lapse  of  time. 

3.— Same— Deed^-Description— ^MisredtaL 

Where  a  deed  recited  that  the  grantor,  who  is  shown  to  have  had  title  to 
a  J.  A.  league  survey  in  B.  County,  thereby  conveyed  an  interest  in  the  J.  A. 
one-fourth  league  survey  in  B.  County,  there  being  no  such  one-fourth  league 
survey  there,  this  will  be  held  a  misrecital,  the  subsequent  conveyances  purport- 
ing to  convey  the  land  as  part  of  the  J.  A.  league  survey. 

4. — Same— Proof  of  Certificate— Presumptions  on  AppeaL 

It  will  be  presimied  on  appeal  in  8upi)ort  of  the  judgment  in  plaintiffs'  favor 
that  the  land  m  controversy,  the  J.  A.  league  survey,  was  located  and  patented 
under  a  certificate  making  recital  of  proof  by  the  administrators  of  J.  A., 
where  the  record  shows  that  plaintiffs  introduced  such  certificate  in  evidence 
without  objection,  and  introduced  no  other  certificate,  and  their  brief  recites 
that  they  mtroduced  in  evidence  the  original  certificate  on  which  the  patent 
issued. 

5. — Same — Cross- Action — Possession — ^Burden. 

Where  plaintiffs  sued  to  remove  doud  from  title,  and  defendants  presented 
a  cross-plea,  in  effect  an  action  of  trespass  to  try  title,  alleging  ownership  and 
ouster,  the  action  became  in  effect  one  of  trespass  to  try  title  wherein  plain- 
tiffs' long  possession  under  recorded  deed,  with  payment  of  taxes,  entitled  them 
to  judgment  for  the  land  imless  defendants  proved  a  better  title. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon, 
William  Poindexter. 

Robertson  &  Robertson,  for  appellants. 

fl".  J.  Cureion  and  E,  R.  Pedigo,  for  appellees. 

CONNER,  Chief  Justice. — As  originally  instituted,  appellees  sought 
to  remove  cloud  from  the  title  to  the  land  described  in  their  petition  and 
of  which  they  were  in  possession,  declaring  against  the  unknown  heirs 
of  Jarrett  Allen,  deceased,  and  other  parties  named  in  their  petition. 
Appellees*  petition  is  excepted  to  as  not  in  compliance  with  the  require- 
ments of  Revised  Statutes,  article  1504c,  but  we  think  it  is  at  least  suffi- 
cient as  an  allegation  of  title  under  the  five  and  ten  yejirs  statutes  of 
limitation  specifically  pleaded  by  them,  and  it  was  alleged  that  the 
claim  of  the  unknown  heirs  of  Jarrett  Allen  was  unknown.  All  parties 
were  cited,  but  no  appearance  was  made  save  by  appellants,  J.  P.  Lynch 
and  his  wife  B.  A.  Lynch,  who  answered  pleading  over  against  appel- 
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lees  in  trespass  to  try  title  for  affirmative  relief.  Appellants  claim  by 
virtue  of  the  right  of  Mrs.  Lynch,  whom  the  proof  shows  was  the  sole 
surviving  heir  of  Jarrett  Allen  who  died  in  Virginia  in  1857.  The 
trial  was  before  the  court,  which  rendered  a  general  judgment  for  ap- 
pellees, and  J.  P.  Lynch  and  B.  A.  Lynch  alone  appeal. 

Appellees  claim  through  mesne  conveyances  from  and  under  a  bond 
for  title  made  to  James  McCown  and  F.  B.  Pankey  on  August  26,  1840, 
by  M.  C.  McRoy  and  wife  Francis  McRoy,  obligating  the  McRoys  to 
have  located  and  when  patent  was  obtained  to  perfect  title  in  McCown 
and  Pankey  to  one-half  of  a  certain  claim  of  land  for  one  league  granted 
by  the  Board  of  Land  Commissioners  of  Montgomery  County  in  April, 
1839,  to  the  estate  of  Jarrett  Allen,  deceased.  This  bond  was  duly 
acknowledged  and  recorded,  and  recited  the  grantor  as  "administrator 
of  the  estate  of  Jarrett  Allen,  deceased."  Patent  issued  from  the  State 
of  Texas  to  the  heirs  of  Jarrett  Allen,  deceased,  for  one  league  of  land, 
including  that  in  controversy,  on  April  18,  1848. 

The  evidence  further  shows  that  since  about  August  29,  1887,  the 
appellees  and  those  under  whom  they  claim  have  had  and  held  under 
registered  deeds  actual  possession  of  the  land  in  controversy,  paying  all 
taxes  thereon.  The  questions  presented,  however,  that  relate  to  the  ac- 
knowledgment of  one  of  these  deeds,  and  to  the  eflfect  of  a  failure  to 
have  one  or  more  promptly  registered,  will  not  be  noticed,  inasmuch  as 
we  think  if  it  be  conceded  that  appellees,  by  reason  thereof,  and  of  Mrs. 
Lynch's  coverture,  failed  in  the  proof  of  title  in  them  by  limitation  as 
pleaded,  the  judgment  nevertheless  must  be  sustained  upon  another 
ground. 

Appellees  were  by  no  means  mere  trespassers,  and  the  recitals  in  the 
certificate  and  in  the  patent  of  the  prior  death  of  the  Jarrett  Allen  in 
whose  right  and  to  whose  heirs  such  certificate  and  patent  issued  tended 
to  show,  if  they  did  not  require,  the  finding  that  the  Jarrett  Allen 
under  whom  appellants  claim  was  not  the  Jarrett  Allen  in  whose  right 
the  land  was  granted.  As  finally  resolved  under  appellants'  cross-action, 
the  suit  as  between  appellants  and  appellees  was  one  in  trespass  to  try 
title  in  which  appellees  at  least  proved  long  continued  possession,  pay- 
ment of  taxes  and  assertion  of  title  under  a  deed  or  deeds  registered  in 
the  county  where  the  land  in  controversy  was  situated.  This  clearly 
called  for  proof  of  better  right  in  appellants,  and  in  recognition  of  such 
necessity  they  offered  the  testimony  of  C.  C.  Collins,  who  testified  that 
he  knew  a  Jarrett  Allen  in  Harrison  County,  Texas,  in  1854;  that  he 
was  married,  and  that  he  died  in  Virginia  in  1857.  Also  that  J.  P. 
Lynch,  who  testified  to  the  same  effect  from  family  reputation,  both 
witnesses  tracing  the  heirship  of  Mrs.  Lynch  to  this  Jarrett  Allen. 
Neither  of  the  witnesses,  however,  was  able  to  say  when  or  under  what 
circumstances  the  Jarrett  Allen  of  whom  they  testified  came  to  Texas, 
or  that  he  was  ever  in  Montgomery  County.  It  nowhere  appears  that 
the  Harrison  County  Allen  or  any  one  in  his  name  ever  asserted  claim 
to  the  certificate  or  patent  or  land  in  controversy  until  appellants  an- 
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swered  in  this  case.  We  hence  conclude  that  the  evidence  as  a  whole 
at  least  raised  the  issue  of  identity,  and  is  sufficient  to  support,  if  not 
compel,  a  finding  against  appellants  on  this  issue.  Graham  v.  Billings, 
51  S.  W.  Rep.,  646;  Dick  v.  Malone,  24  Texas  Civ.  App.,  97,  58  S.  W. 
Bep.,  168;  Malone  v.  Dick,  94  Texas,  419. 

The  judgment  being  supported  on  the  issue  indicated,  assignments 
of  error  relating  to  others  become  immaterial. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

Counsel  for  appellants  very  earnestly  insist  that  we  were  in  error 
in  stating  that  ^^appellees  claim  through  mesne  conveyances  from  and 
under  a  bond  for  title  made  to  James  McCown  and  F.  B.  Pankey  on 
August  26,  1840,  by  M.  C.  McRoy  and  wife  Francis  McRoy."  We  have 
again  carefully  considered  the  evidence,  and  the  conclusion  quoted  has 
in  our  minds  been  verified.  The  record  discloses  no  affirmative  power 
in  M.  C.  McRoy  and  Francis  McRoy  to  convey  any  interest  in  the  Jar- 
rett  Allen  headright  certificate;  the  recitals  of  the  bond,  however,  au- 
thorize the  inference  that  they  purported  to  act  in  an  administrative 
capacity,  and  the  power  may  well  be  presumed  after  this  long  lapse 
of  time.  From  the  McRoys  we  find  that  F.  B.  Pankey,  one  of  the  bene- 
ficiaries in  their  bond  for  titled  by  deed  acknowledged  May  29,  1851, 
conveyed  to  Alexander  McCown  all  interest  in  the  Jarrett  Allen  league 
in  Bosque  County  acquired  by  him,  as  the  deed  recites,  by  virtue  of  the 
McRoy  bond  for  title.  It  is  true  that  this  deed  recites  that  the  interest 
conveyed  is  an  interest  in  "a  certain  one-fourth  of  a  league,  part  of  the 
headright  of  Jarrett  Allen,  located  and  surveyed  by  virtue  of  his  head- 
right,"  but  the  recitals  of  the  deed  as  a  whole  clearly  show  that  its  pur- 
pose was  to  convey  the  one-fourth  acquired  by  virtue  of  the  bond  of  the 
McRoys  conveying  or  agreeing  to  convey  to  J.  B.  Pankey  and  James 
McCown  one-half  of  the  league.  On  October  16,  1871,  William  McRoy 
conveys  to  D.  C.  McCown  all  interest  he  had  in  an  undivided  interest  of 
one-half  league  in  Bosque  County  known  as  the  Jarrett  Allen  head- 
right  league,  thus  vesting  in  James  McCown,  Alexander  McCown  and 
D.  C.  McCown  all  right  in  said  one-half  league  acquired  under  the  Mc- 
Roy bond  for  title,  and  whatever  interest  William  McRoy  had  therein. 
N.  R.  Morgan  testified  in  substance  that  his  mother,  E.  M.  F.  Morgan, 
was  a  daughter  of  James  McCown  and  niece  of  Alexander  McCown; 
that  Alexander  McCown  died  without  issue  in  the  60's,  leaving  as  his 
sole  surviving  heir  his  brother,  the  said  James  McCoWn;  that  D.  C. 
McCown  and  E.  M.  F.  Morgan  were  both  children  of  said  James  Mc- 
Cown ;  that  there  was  a  verbal  partition  of  the  estate  of  James  McCown 
in  1872  among  his  children,  and  that  E.  M.  F.  Morgan  received  the 
Jarrett  Allen  league  as  her  distributive  share  of  her  estate,  and  that  the 
deed  in  the  name  of  D.  C.  McCown  was  so  taken  for  convenience,  but 
that  it  was  in  fact  in  trust  for  -his  sister,  E.  M.  F.  Morgan,  and  that  the 
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McCown  heirs  have  always  recognized  and  acquiesced  in  Mrs.  Morgan's 
claim  to  said  Jarrett  Allen  league  as  her  part  in  said  partition.  The 
record  further  shows  that  E.  M.  F.  Morgan,  on  January  9,  .1885,  re- 
deemed from  State  tax  sale  3121  acres  of  the  Jarrett  Allen  survey  in 
Bosque  County,  and  on  July  7,  1884,  she,  joined  by  her  husband,  by 
special  warranty  deed  conveyed  to  their  son  N.  K.  Morgan  all  interest 
she  had  "in  the  Jarrett  Allen  one-third  league  survey  in  Bosque  County, 
Texas,  describing  it  by  metes  and  bounds."  There  is  no  evidence  indi- 
cating that  in  addition  to  the  league  survey,  a  part  of  which  is  in  contro- 
versy in  this  suit,  there  was  in  Bosque  County  a  Jarrett  Allen  one-third 
league  survey,  and  we  conclude  that  the  recital  quoted  was  a  mere  mis- 
recital,  aiid  that  the  conveyance  to  N.  R.  Morgan  related  to  the  partic- 
ular league  survey  a  part  of  which  is  in  controversy,  it  being  undoubtedly 
true  that  all  subsequent  conveyances  related  to  and  purported  to  con- 
vey the  land  in  controversy  as- a  part  of  the  Jarrett  Allen  headright 
league  survey.  August  7th,  N.  E.  Morgan  conveyed  to  J.  W.  Gray  the 
particular  fifty  acres  of  land  in  controversy,  and  from  this  on  down 
to  appellees  were  regular  chains  of  transfer,  so  that  we  think  it  quite 
clear  that  appellees  claim  through  and  under  the  McRoy  bond  for  title 
as  originally  stated. 

It  is  also  insisted  vigorously  and  elaborately  that  there  is  no  evidence 
in  the  record  that  the  land  in  controversy  was  located  and  patented  by. 
virtue  of  the  certificate,  to  the  recitals  of  which  we  gave  effect  in  our 
original  opinion,  but  in  this  also  we  think  appellants  are  in  error.  It 
was  stated  in  appellee's  brief,  page  25,  that  appellees  introduced  in  evi- 
dence 'the  original  certificate  upon  which  the  patent  was  issued,"  and 
a  critical  re-examination  of  the  record,  however,  we  think  sustains  this 
statement.  The  record  discloses  that  appellees  introduced  in  evidence 
but  one  certificate  for  land.  That  was  headright  certificate  No.  103, 
issued  by  the  Board  of  Land  Commissioners  of  Montgomery  County,  on 
May  28,  1839,  reciting  that  M.  C.  McRoy  and  Francis  McRoy,  adminis- 
trator and  administratrix  of  the  estate  of  Jarrett  Allen,  deceased,  hav- 
ing made  proof  before  said  board  that  the  said  Jarrett  Allen,  deceased, 
was  the  head  of  the  family  and  an  emigrant  to  Texas  before  the  declara- 
tion of  independence.  May  21,  1835,  was  a  married  man  and  entitled  to 
a  league  of  land.  The  certificate  was  not  objected  to  as  irrelevant,  and 
the  conclusion  is  irresistible  that  it  was  this  certificate  by  virtue  of  which 
the  McRoys  presumed  to  convey  or  agree  to  convey,  and  by  virtue  of 
which  the  land  in  controversy  was  thereafter  located  and  patented,  and 
under  which  the  McCowns  and  others  claiming  under  the  McRoy  bond 
for  title,  asserted  and  exercised  acts  of  ownership  over  the  land  in  con- 
troversy. Under  the  circumstances  shown,  and  after  judgment  and  in 
aid  thereof,  it  certainly  seems  to  us  that  we  should  adhere  to  the  con- 
clusion originally  expressed  relating  to  said  certificate  and  patent,  not- 
withstanding the  fact  that  direct  proof  was  not  made  that  the  Jarrett 
AUen  league  in  Bosque  County  was  located  and  surveyed  by  virtue  of  said 
certificate  103. 
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Concluding  as  we  do  that  the  recitals  show  that  the  Jarrett  Allen 
in  whose  right  it  was  issued  was  in  fact  dead  at  the  time  of  its  issuance, 
and  that  it  was  issued  to  the  legal  representatives  of  his  estate  in  May, 
1839,  and  it  being  undisputed  that  the  Jarrett  Allen  under  whom  ap- 
pellants claim  did  not  die  until  the  year  1867,  we  think  it  aflBrmatively 
appears  that  appellants  had  no  right  or  interest  in  the  land  in  contro- 
versy. It  is  true,  as  insisted,  that  one  of  appellants'  witnesses  testified 
that  the  Jarrett  Allen  under  whom  appellants  claim  came  to  Texas  in 
an  early  day,  and  that  the  other  one  testified  that  he  came  to  Texas 
prior  to  the  year  1840;  this,  however,  is  not  equivalent  to  proof  that  he 
was  the  head  of  a  family  and  an  emigrant  to  Texas  at  or  prior  to  the 
declaration  of  independence. 

It  is  likewise  vigorously  insisted  that  we  should  have  considered  and 
disposed  of  the  questions  presented  that  relate  to  the  suflBciency  of  ap- 
pellees' pleadings,  and  of  the  acknowledgment  of  one  of  the  deeds  under 
which  they  claim,  and  that  relate  to  the  effect  of  a  failure  to  have  said 
deeds  promptly  registered.  A  painstaking  examination  of  the  record 
convinces  us  that  the  able  counsel  for  appellant  are  also  mistaken  in 
these  contentions. 

'  In  addition  to  the  plea  of  not  guilty  and  of  the  coverture  of  Mrs.  B. 
A.  Lynch,  appellants  also  presented  a  cross-plea,  in  substance  a  petition 
in  trespass  to  try  title,  alleging  OAvnership  of  the  land  in  controversy  and 
ouster  therefrom  on  November  28,  1900.  The  judgment  is  in  favor  of 
appellees  against  the  unknown  heirs  of  Jarrett  Allen,  deceased,  M.  C. 
McEoy,  Francis  McRoy,  James  McCown,  P.  B.  Pankey,  Francis  Allen, 
J.  P.  Lynch  and  B.  A.  Lynch,  establishing  appellees'  title  and  removing 
cloud  therefrom,  and  also  adjudging  in  separate  and  distinct  sentence 
that  appellants  take  nothing  by  virtue  of  their  said  cross-plea,  and  thaj: 
as  to  this  appellees  go  hence  without  day  and  recover  their  costs,  etc., 
to  which  ruling  J.  P.  and  A.  B.  Lynch  except  and  give  notice  of  appeal. 
The  evidence  related  materially  to  the  issue  of  identity.  So  that  we 
think  it  appears,  not  only  that  the  evidence  is  insufficient  to  authorize 
us  to  set  aside  the  trial  court's  judgment  to  the  effect  that  the  appel- 
lants failed  to  connect  themselves  as  owners  of  the  certificate  by  virtue 
of  which  the  land  in  controversy  was  located,  but  also  that  as  finally 
resolved  the  case  was  one  in  trespass  to  try  title  upon  the  cross-action 
of  appellants  in  which  they  were  clearly  in  the  attitude  of  plaintiffs  and 
resting  under  the  necessity  of  relying  alone  upon  the  strength  of  their 
own  title.  Appellants  being  without  title,  as  we  must  hold,  the  ques- 
tions relating  alone  to  appellees'  title  and  to  the  relief  granted  them  'by 
the  court  is  entirely  immaterial  as  held  by  us. 

Other  explanations  of  the  evidence  might  also  perhaps  be  properly 
stated  in  deference  to  the  earnest  motion,  but  we  think  after  a  careful 
re-examination  and  consideration  that  the  motion  should  be  overruled, 
and  it  is  so  ordered. 

Overruled. 

Writ  of  error  refused. 
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Gulf,  Colorado  &  Santa  Fe  Railway  Company  v. 
Geoeoe  Chenault. 

Decided  March  7,  1903. 

Nuisance— Hallway  Company— RemoYing  Dead  Cattle — ^Independent  Contractor. 
Where  catUe  were  killed  in  a  railway  accident,  and  the  railway  company 
contracted  with  a  third  person  to  remove  their  carcasses,  he  asreeing  to  take 
them  to  where  they  would  not  bother  anyone,  and  he  deposited  them  in  such 
proximity  to  plaintiff's  premises  as  to 'create  a  nuisance,  the  railway  company 
was  liable  therefor,  despite  the  fact  that  such  third  person  occupied  the  atti- 
tude of  an  independent  contractor. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  P.  Nash. 

e7.  W.  Terry  and  Alexander  &  Thompson,  for  appellant. 

W.  A.  Kemp,  for  appellee. 

RAINEY,  Chief  Justice. — Appellee  sued  below  to  recover  damages 
on  account  of  a  nuisance.  The  facts  are  that  a  cattle  train  on  defend- 
ant's road  was  wrecked  at  the  town  of  Garland,  killing  eighteen  head  of 
cattle.  William  Charles,  defendants  roadmaster,  contracted  with  one 
Phillips,  a  butcher,  to  remove  the  cattle  to  his  (Phillips')  pasture,  some 
two  or  three  miles  distant  from  Garland,  he  assuring  Charles  that  it 
was  far  enough  away  not  to  bother  any  one.  Phillips  was  to  receive, 
for  moving  the  cattle,  the  hides  thereof.  The  cattle  were  hauled  to  said 
pasture,  and  where  placed  were  near  enough  to  plaintiff's  premises  to 
create,  and  did  become,  a  nuisance  to  plaintiff  and  his  family.  Plain- 
tiff notified  defendant's  agent  at  Garland  of  the  nuisance.  Word  was 
communicated  to  the  roadmaster  at  Cleburne  by  letter,  and  he  came  up 
next  day,  and  as  soon  as  he  could  secure  men  he  had  the  cattle  burned 
on  the  day  after. 

The  contention  of  appellant  is,  that  Phillips  was  an  independent 
contractor,  and  having  undertaken  to  place  the  carcasses  where  they 
would  not  create  a  nuisance,  appellant  is  not  liable.  Under  the 
facts  in  this  case  it  is  immaterial  in  what  capacity  Phillips  acted, 
whether  as  an  independent  contractor  or  as  agent  or  servant  of  appel- 
lant. It  was  due  the  public  by  appellant  to  dispose  of  the  carcasses 
so  as  to  prevent  a  nuisance,  and  this  duty  could  not  be  delegated  to  some 
one  else,  and  appellant  thereby  escape  liability.  It  was  responsible  for 
the  acts  of  Phillips  in  failing  to  properly  dispose  of  them.  Railway 
Co.  V.  Meador,  50  Texas,  77;  Railway  Co.  v.  Warren,  88  Texas,  648; 
3  Elliott,  Railroads,  sec.  1063. 

The  evidence  is  sufficient  to  support  the  judgment,  and  it  is  affirmed. 

Affirmed. 
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ON  MOTION  FOR  ADDITIONAL  CONCLUSIONS  OF  FACT. 

At  the  request  of  appellant  we  find  the  following  additional  facts, 
viz: 

1.  Defendant  exercised  ordinary  care  in  selecting  E.  J.  Phillips  as  a 
suitable  person  with  whom  to  contract  for  the  removal  of  the  carcasses. 

2.  Phillips  employed  his  own  means  and  facilities  in  removing  the 
carcasses  from  defendant's  right  of  way  near  Qarland  to  his  pasture 
remote  from  said  right  of  way.  He  was  an  independent  contractor, 
provided  it  was  possible  as  a  matter  of  law  for  the  defendant  railway 
company  to  create  such  a  relation  in  the  disposition  of  said  cattle. 

Writ  of  error  refused. 
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John  R  Griffin  v.  L.  H.  Sansom. 

Decided^  March  7,  1903. 

1.— Party  Wall— Rebuilding— Liability  of  Adjoining  Owner. 

Where  the  action  was  to  recover  one-half  of  the  cost  of  rebuilding  a  party 
wall,  evidence  that  defendant,  on  being  told  of  plaintiff's  intention  to  rebuild^ 
said  it  would  be  two  or  three  years  before  he  would  use  it,  and  he  would  not 
assist,  though  he  expected  to  build  sometime,  coupled  with  defendant's  failure 
to  object  to  the  rebuilding,  is  not  sufficient  to  establish  an  agreement  by  de- 
fendant to  pay  one -half  the  cost,  as  alleged  in  plaintiff's  petition. 

2. — Same — Subsequent  Use. 

The  mere  fact  that  an  adjoining  owner  makes  use  of  a  party  wall  rebuilt 
and  standing  partly  on  his  land,  but  to  the  rebuilding  of  whidi  he  has  not 
agreed  to  contribute,  nor  induced  by  countenancing  an  expectation  of  contribu- 
tion, will  not  render  him  liable  for  one-half  the  cost  of  rebuilding  the  wall. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon. 
L.  C.  HiU. 

Spell  &  PhillipSj  for  appellant. 

Douglass  &  Shurtleff  and  Thomas  Ivy,  for  appellee. 

TEMPLETON,  Associate  Justice. — ^A  party  wall  which  stood  on 
the  dividing  line  between  the  lots  of  Sansom  and  Griffin  was  destroyed 
by  natural  causes.  The  wall  was  rebuilt  by  Sansom,  and  he  brought 
this  suit  against  Qriffin  to  recover  one-half  the  cost  of  rebuilding.  A 
trial  resulted  in  a  judgment  in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

It  was  alleged  in  the  plaintiflf^s  petition  "that  the  defendant  had  no- 
tice of  the  rebuilding  of  said  wall,  one-half  on  plaintiflE's  and  one-half 
on  defendant's  lot,  and  it  was  so  rebuilt  with  the  knowledge  and  consent 
of  defendant;  that  said  defendant  agreed  that  said  wall  be  rebuilt,  and 
promised  to  do  what  was  right  about  his  part  of  same;  that  defendant 
meant  and  promised  thereby  to  pay  for  his  part,  or  one-half  of  same; 
that  plaintiff,  relying  thereon,  rebuilt  the  wall,  and  that  the  defendant 
thereby  became  indebted  to  plaintiff  for  one-half  of  said  wall  so  rebuilt 
by  plaintiff.^^  On  the  trial  the  plaintiff  testified  as  follows:  "When 
I  went  to  rebuild  the  division  wall  between  my  lot  and  defendant's,  I 
went  to  defendant  and  asked  him  to  help  me  rebuild  it,  aiid  he  told  me 
that  it  might  be  two  or  three  years  before  he  would  use  it,  and  he 
would  not  help  me  build  it  back.  I  asked  him  if  he  did  not  expect  to 
build  there  sometime,  and  he  said  yes,  and  I  said,  then  why  not  help 
me  build  it  back?  That  is  all  the  conversation  I  think  we  had.  *  *  ♦ 
When  I  went  to  rebuild  the  wall  I  went  to  him  and  told  him  about 
going  to  rebuild,  and  he  told  me  in  this  connection  just  what  I  stated 
awhile  ago,  and  I  told  him  that  he  had  to  pay  for  one-hall  the  waU. 
He  never  made  any  objection  to  paying  for  one-half  the  walL    He  knew 
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of  my  rebuilding  the  wall,  and  never  objected  to  it/^  It  is  manifest 
that  this  testimony  does  not  establish  the  promise  or  agreement  alleged, 
and  that  if  the  plaintiff's  petition  does  not  state  a  cause  of  action,  inde- 
pendent of  such  promise  or  agreement,  the  judgment  in  his  favor  was  not 
warranted.  It  was  alleged  in  the  petition  that  after  the  plaintiff  had 
rebuilt  the  wall  the  defendant  joined  to  and  made  use  of  the  same. 
That  fact  would  not,  of  itself  alone,  render  the  defendant  liable  for  any 
part  of  the  cost  of  rebuilding.  The  owner  of  real  estate  may  lawfully 
appropriate  to  his  own  use  improvements  which  have  been  voluntarily 
placed  thereon  by  another,  without  becoming  liable  for  the  value  of 
such  improvements.  Antomarchi^s  Exr.  v.  Russell,  63  Ala.,  356,  35 
Am.  Rep.,  40.  The  defendant  herein  was  under  no  legal  obligation  to 
assist  in  rebuilding  the  wall,  and  mere  knowledge  on  his  part  that  the 
plaintiff  was  rebuilding  the  wall  would  not  create  such  obligation.  If, 
however,  the  plaintiff  built  the  wall  with  the  expectation  that  the  de- 
fendant would,  when  he  got  ready  to  make  use  of  the  same,  pay  part  of 
the  cost  of  construction,  and  the  defendant  had  reason  to  know  that 
the  plaintiff  was  so  acting  with  that  expectation,  and  allowed  him  so  to 
act  without  objection,  then  the  defendant,  when  he  joined  to  and  made 
use  of  the  wall,  would  become  liable  to  the  plaintiff  for  one-half  of  the 
cost  of  the  wall.  Day  v.  Caton,  119  Mass.,  513.  No  such  cause  of  ac- 
tion is  set  up  in  the  petition  and  no  other  theory  of  liability  is  sug- 
gested by  the  evidence.  The  judgment  will  therefore  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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W.  B.  Sharp  v.  Damon  Mound  Oil  Company. 

Decided  March  9,  1903. 

l.—Veiiiie— Corporation— Premdent  as  Representative. 

The  president  of  a  corporation  having  the  power  and  authority  usually 
incident  to  that  position,  who  had  no  office  other  than  in  the  county  of  his 
residence,  and  who  performed  all  his  official  acts  tiiere,  was  its  'Representa- 
tive" in  the  sense  in  which  that  term  is  used  in  the  statute  regulating  the 
venue  of  suits  against  corporations,  and  a  suit  against  the  corporation  comd  be 
brought  in  such  county,  though  the  domicile  of  the  corporation  was  in  another 
county.    Rev.  Stats.,  art.  1194,  sec.  23. 

9.— Same— Private  Understanding. 

The  president's  representative  capaciln^  was  not  affected  by  the  fact  that 
he  was  called  on  to  ^rform  but  few  official  acts,  nor  by  a  private  understand- 
ing that  the  other  officers  were  to  do  all  the  work,  where  he  was  held  out  by 
its  prospectus  and  stationery  as  its  president. 

Appeal  from  District  Court  of  Jefferson.  Tried  below  before  Hon. 
J.  D.  Martin. 

L.  A.  CarUton,  for  appellant 

L.  J.  WiUon,  D.  W.  Glasscock,  and  F.  0.  &  R.  C.  Duff,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  upon  a  contract 
for  boring  a  well  in  Brazoria  County.  The  contract  was  verbal,  and 
was  made  with  appellant  in  Jeflferson  County  by  D.  R.  Beatty,  president 
of  the  appellee  company.  Beatty  lived  in  Jefiferson  County  on  Decem- 
ber 13,  1901,  and  had  resided  there  since  January,  1901.  This  suit 
was  filed  in  the  District  Court  of  Jeflferson  County  on  December  13, 
1901. 

Beatty  is  interested  in  several  oil  companies  operating  in  JeflTerson 
County,  and  has  an  office  in  the  city  of  Beaumont.  The  Damon  Mound 
Oil  Company  was  chartered  on  the  4th  of  May,  1901.  The.  charter 
authorizes  the  company  to  do  business  in  Brazoria,  Jefferson  and  a 
number  of  other  counties  in  Texas,  but  fixes  the  principal  oflSce  of  the 
company  at  Alvin  in  Brazoria  County.  Beatty  is  named  in  the  charter 
as  one  of  the  directors  of  the  company,  and  his  place  of  residence  is 
stated  to  be  at  Beaumont,  Jefferson  County.  Upon  the  organization  of 
the  company  he  was  chosen  as  its  president,  and  had  continuously  held 
that  offiee  up  to  the  trial  of  this  case  in  the  court  below.  He  accepted 
the  office,  however,  with  the  understanding  that  he  would  not  be  required 
to  do  the  work  incident  thereto.  In  the  prospectus  issued  by  the  com- 
pany and  upon  all  of  the  stationery  used  by  it  since  its  organization 
Beatty  is  designated  as  president,  and  his  place  of  residence  stated  to 
be  in  Jefferson  County.  The  other  officers  of  the  company  lived  in 
Brazoria  County.    No  oflfice  was  provided  by  the  company  for  the  use 


Sharp  v.  Damon  Mound  Oil  Co.  563 

of  Beatty  in  Jefiferson  County,  and  he  was  never  by  any  formal  resolu- 
tion of  the  board  of  directors  authorized  to  perform  any  oflBcial  acts  in 
that  county.  No  business  of  any  importance  was  ever  done  by  the  com- 
pany, except  the  making  of  the  contract  with  appellant  and  the  boring, 
of  the  well  thereby  contracted  for  in  Brazoria  Coimty.  It  is  not  shown 
that  the  company  had  any  offices  or  place  of  business  for  their  oflScers 
in  Brazoria  County.  The  appellant  conferred  with  Beatty  in  Beaumont 
at  various  times  relative  to  the  work  of  boring  the  well,  and  reported 
to  and  discussed  with  him  the  progress  being  made  in  such  undertaking. 
The  payments  made  appellant  on  his  contract  were  made  by  Beatty  at 
Beaumont  by  draft  on  the  company,  which  was  paid  at  Alvin. 

The  defendant  in  the  court  below  filed  a  plea  of  privilege  to  be  sued 
in  the  county  of  its  domicile.  Upon  the  facts  before  found  the  trial 
judge  concluded,  as  a  matter  of  law,  "that  while  Beatty  was  in  fact  the 
president  of  the  corporation  and  resided  in  Jefiferson  Coimty,  he  was 
not  within  the  meaning  of  the  statute  the  representative  of  the  com- 
pany for  the  purpose  of  transacting  business  for  the  company  in  that 
county ;''  and  the  plea  of  privilege  was  sustain^d  and  plaintifiE's  suit 
dismissed. 

Section  23,  article  1194,  of  the  Revised  Statutes,  is  as  follows :  "Suits 
against  any  private  corporation,  association  or  joint  stock  company  may 
be  commenced  in  any  county  in  which  the  cause  of  action  or  any  part 
thereof  arose,  or  in  which  such  corporation,  association  or  company 
has  an  agency  or  representative,  or  in  which  its  principal  oflSce  is  sit- 
iuated.^^  We  think  it  clear  that  the  president  of  a  corporation  having 
the  powers  and  authority  usually  incident  to  that  oflBce  is  a  representa- 
tive of  the  corporation  in  the  sense  in  which  that  term  is  used  in  this 
statute.  Such  president  might  reside  in  one  county  and  have  his  office 
and  perform  his  duties  as  president  in  another,  and  in  such  case  his 
residence  would  not  fix  the  venue  of  suits  against  the  corporation;  but 
when,  as  in  this  case,  the  president  of  a  corporation  has  no  office  other 
than  in  the  county  of  his  residence,  and  all  of  the  official  acts  done  by 
him  are  shown  to  have  been  performed  in  that  coimty,  he  is  the  repre- 
sentative of  the  corporation  in  said  county,  and  suits  against  the  cor- 
poration may  be  brought  there.  The  facts  show  that  very  little  business 
of  any  kind  was  done  by  the  defendant  company,  and  its  president  was 
called  upon  to  perform  very  few  official  acts,  but  this  could  not  aflfect 
his  official  character  as  the  executive  head,  the  highest  representative, 
of  the  company.  Nor  is  his  representative  character  at  all  affected  by 
the  private  understanding  had  with  the  other  members  of  the  company 
that  the  other  officers  were  to  do  the  work  of  the  company.  He  was  in 
fact  the  president  of  the  company,  with  all  of  the  powers  pertaining  to 
said  office,  and  all  persons  dealing  with  the  company  were  so  informed 
by  the  published  prospectus,  as  well  as  by  the  indorsements  upon  all 
of  the  stationery  used  by  the  company,  and  notwithstanding  the  agree- 
ment that  the  other  officers  should  do  the  work  he,  in  fact,  did  perform 
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his  duties  as  president,  and  performed  them  in  Jefiferson  County.    Bail- 
way  Co.  V.  Texas  &  N.  0.  Railway  Co.,  64  S.  W.  Rep.,  692. 

We  are  of  opinion  the  plea  of  privilege  is  not  sustained  by  the  evi- 
dence, and  that  the  judgment  of  the  court  below  should  be  reversed  and 
the  cause  remanded,  with  instructions  to  the  lower  court  to  overrule 
said  plea,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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Cane  Belt  Railboad  Company  v.  Woodford  and  Lizzie  Hughes. 

Decided  March  9,  1903.  . 

1.— Eminent  Domain^Railroads. 

The  discretion  of  a  railway  company  as  to  the  land  it  may  select  for  right 
of  way  and  depot  grounds  is  absolute,  and  where,  in  condemnation  proceedings, 
the  sole  issue  is  the  market  value  of  the  property,  evidence  that  the  company 
owned  other  adjacent  property  equally  as  suitable  for  the  purpose  was  not  ad- 
missible. 

8. — Same— Market  Value— Homestead. 

Where  the  land  sought  to  be  condemned  for  depot  purposes  is  shown  to 
have  a  market  value^  evidence  was  not  admissible  to  show  that  it  was  the 
homestead  of  the  owner^  and  had  been  for  years,  and  for  that  reason  had  a 
peculiar  value  to  him. 

Appeal  from  the  County  Court  of  Matagorda.  Tried  below  before 
Hon.  Jesse  Matthews. 

C.  E.  Lane  and  E.  F.  Higgins,  for  appellant. 

Oaines  &  Holland,  for  appellees. 

GILL,  Associate  Justice. — This  proceeding  was  instituted  by  ap- 
pellant against  the  appellees  to  condemn  for. depot  purposes  lot  No.  3 
and  the  west  half  of  lot  No.  2  in  block  7,  of  the  town  of  Matagorda,  in 
Matagorda  County,  Texas.  On  a  hearing  before  commissioners  ap- 
pointed for  the  purpose,  appellees  were  awarded  damages  in  the  sum 
of  $500.  On  appeal  by  them  to  the  county  court  they  recovered  $825 
and  were  awarded  the  right  to  remove  their  improvements.  From  this 
judgment  the  railway  company  has  appealed  to  this  court,  and  as  cause 
for  reversal  lias  assigned  errors  on  the  admission  of  testimony,  the 
amount  of  the  judgment,  and  the  verdict  awarding  the  right  to  remove 
the  improvements. 

Over  the  objection  of  the  company  the  court  admitted  testimony  to 
the  effect  that  the  company  owned  other  property  adjacent,  which  was 
equally  suitable  for  depot  purposes  as  the  property  condemned,  and  this 
is  assailed  as  error.  The  evidence  adduced  did  not  present  the  issue 
of  the  right  to  condemn.  That  was  shown  beyond  dispute,  and  the  court 
so  holding  did  not  submit  the  issue  to  the  jury.  The  evidence  com- 
plained of  could  not  have  lawfully  affected  the  issue,  for  it  is  well  settled 
that  as  to  what  land  a  railway  company  may  select  for  its  right  of  way 
and  depot  grounds  the  discretion  of  the  company  is  absolute,  and  will 
not  be  revised  by  the  courts.  In  the  proper  construction  of  railways  and 
their  necessary  appurtenances  the  public  have  a  large  interest,  and  for 
this  reason  the  power  of  eminent  domain  is  conferred. 

If  different  courts  and  juries  were  allowed  to  pass  on  the  necessity  or 
advisability  of  condemning  each  tract  out  of  the  many  which  go  to  make 
up  a  right  of  way  for  a  railway  line,  straight  courses  from  point  to 
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point,  with  the  consequent  lessening  of  mileage  would  in  many,  if  not 
all,  eases  be  impossible  to  secure.  So  in  the  case  of  depot  grounds.  One 
jury  might  hold,  on  competent  evidence,  that  the  land  in  question  was 
not  necessary  to  the  purposes  of  the  railroad.  Another  might  render  a 
like  verdict  as  to  any  other  tract  sought  to  be  subjected  to  its  uses,  and 
by  such  a  course  the  company  could  be  excluded  altogether.  So  the  rule 
is  that  the  company  having  shown  its  corporate  existence  and  a  purpose 
to  use  the  land  for  corporate  purposes,  may  have  its  decree  of  con- 
demnation, subject  to  the  payment  of  the  market  value  of  the  property 
taken,  and  the  incidental  damages  when  less  than  the  whole  tract  is 
taken. 

In  this  case  the  whole  of  defendant's  holdings  are  condemned,  and 
the  sole  issue  for  the  jury  to  determine  was  the  market  value  of  the 
property.  The  evidence  complained  of  could  have  no  legal  bearing  upon 
that  issue,  and  so  was  in  no  respect  material.  It  could  serve  only  to 
prejudice  the  jury  on  the  issue  of  damages  by  leading  them  to  believe 
that  the  discretion  of  the  agents  of  appellant  in  selecting  this  lot  for 
their  uses  was  capriciously  or  vindictively  exercised. 

The  court  erred  also  in  permitting  Woodford  Hughes  to  testify  that 
the  place  was  the  homestead  of  himself  and  wife;  had  been  such  for 
many  years,  and  for  that  reason  had  a  peculiar  value  to  him.  The 
place  was  shown  to  have  a  market  value  capable  of  ascertainment,  and 
its  sentimental  value  as  an  old  homestead  was  not  an  element  proper  for 
the  consideration  of  the  jury.  The  right  thus  to  forcefully  appropriate 
an  old  homestead  surrounded,  doubtless,  by  hallowed  memories  and 
associations  is  a  hard  doctrine,  and  one  against  which  the  ordinary 
mind  naturally  rebels  as  an  outrage  upon  private  right,  but  it  is  none 
the  less  the  law,  and  is  founded  upon  public  necessity.  The  measure  of 
the  citizen's  damage  when  his  rights  are  thus  invaded  is  fixed  and  de- 
termined by  law  on  the  basis  of  value,  and  all  elements  of  sentiment  are 
excluded. 

The  verdict  of  the  jury  on  the  issue  of  value  is  not  beyond  criticism, 
in  view  of  the  testimony  properly  admitted,  and  when  to  this  is  added 
the  further  feature  of  the  verdict  awarding  to  defendants  their  improve- 
ments, which  had  neither  been  prayed  for  in  the  pleadings  nor  submitted 
as  an  issue  by  the  trial  judge,  it  becomes  manifest  that  the  improper 
testimony  had  its  effect,  and  that  the  effort  of  the  trial  judge  to  with- 
draw it  by  charges  was  unavailing.  The  judgment  is  reversed  and  the 
cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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Spbabs  &  Kattmann  et  al.  v.  Netherlands  Fire  Insurance 

Company. 

Decided  March  10,  1903. 

l.—8et-0ff— Contract  of  Agency— Insurance. 

Where  an  insurance  company  sued  its  agents  for  moneys  collected  by  them 
on  policies  under  a  contract  of  agency,  defendants  were  entitled  to  plead  in  set- 
off a  specific  sum  of  money  paid  by  them  to  plaintiff  in  consideration  of  its 
further  contract,  made  subsequent  to  the  original,  but  during  its  existence,  to 
enlarge  its  line  of  business  so  as  to  include  additional  kinds  of  property,  which 
contract  plaintiff  had  wholly  failed  to  perform, — such  new  contract  being  merely 
an  enlargement  of  the  original,  and  the  two  transactions  being  so  related  as 
to  authorize  even  the  set-off  of  an  unliquidated  demand. 

S.— Same— Equitable  Grounds  of  Set-Ofi. 

Under  defendants'  allegations  of  the  nonresidence  of  plaintiff  and  of  a  total 
lack  of  remedy  in  case  the  set-off  be  not  allowed,  it  seems  tfiat  it  should  have 
been  allowed,  even  if  the  contracts  were  entirely  separate  and  distinct. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

Byers  &  Byers,  for  appellant. 

Watkins  &  Jones,  for  appellees. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
insurance  company  against  Spears  &  Kattmann  to  recover  $315,  alleged 
to  have  been  collected  by  them  on  fire  insurance  policies  as  agents  of 
appellee,  and  wrongfully  withheld  by  them  from  the  company.  Spears 
&  Eittmann  had  given  bond  for  the  faithful  performance  of  their  duties 
as  agents  of  appellee,  and  the  sureties  on  the  bond  were  also  made  de- 
fendants to  this  suit. 

Spears  &  Kattmann  answered,  admitting  the  collection  and  detention 
of  the  money  as  alleged  and  conceding  the  right  of  appellee  to  a  judg- 
ment therefor.  But,  in  oflfset  and  reconvention,  they  alleged  that,  sub- 
sequent to  the  date  of  the  bond  and  contract  of  agency  sued  on,  they 
entered  into  an  agreement  with  the  company  whereby,  in  consideration 
of  the  sum  of  $299.20  paid  to  the  company  by  the  said  agents,  the  com- 
pany agreed  to  enlarge  its  line  of  insurance  and  permit  the  agents  to 
write  policies  on  cotton  in  compresses,  and  upon  cotton  seed  and  its 
products  and  other  property  not  necessary  to  be  here  mentioned.  That, 
in  consideration  of  this  agreement  and  the  enlarged  field  of  business 
which  would  thus  be  opened  to  them,  they  paid  the  said  sum  of  $299.20. 
That  thereafter  the  company  failed  and  refused  to  allow  them  to 
enlarge  their  line  of  insurance  risks,  but  instead  thereof,  curtailed  the 
same,- and  shortly  thereafter  withdrew  from  the  State  of  Texas  and 
ceased  to  do  business  therein.  That  the  purpose  to  so  withdraw  had 
been  formed  when  the  contract  of  agency  was  made,  but  was  unknown 
to  appellants.    That  appellee  is  a  foreign  corporation  which  has  ceased 
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to  do  business  in  this  State.  That  its  domicile  is  The  Hague,  Holland, 
to  which  country  it  has  retreated.  That  it  has  no  property  in  this  State, 
and  no  person  or  agent  in  this  State  upon  whom  binding  service  can  be 
had  in  case  appellants  should  seek  a  judgment  against  them  in  an  inde- 
pendent proceeding,  and  that  unless  they  are  allowed  to  prosecute  this 
cross-action  they  will  lose  their  claim.  They  therefore  pray  for  judg- 
ment against  the  company  for  said  sum  of  $299.20,  and  that  same  be  ofiF- 
set  against  the  company's  judgment  against  them.  We  have  not  under- 
taken to  set  out  the  pleading  in  haec  verba,  but  have  thought  it  sufficient 
for  the  purposes  of  this  opinion  to  state  its  substance. 

To  appellant's  cross-action  and  plea  in  offset,  appellee  specially  ex- 
cepted on  the  ground  that  it  was  an  attempt  to  set  off  damages  for  the 
breach  of  one  contract  of  May  24,  1900,  against  the  amount  claimed 
to  be  due  plaintiff  under  another  contract  of  date  1898,  and  that  such 
an  offset  could  not  be  lawfully  allowed.  The  original  contract  of 
agency,  which  was  embodied  in  the  bond  sued  on,  was  entered  into  in 
December,  1898.  The  length  of  time  the  agency  was  to  run  was  not 
stipulated.  It  appears,  from  exhibits  attached  to  and  made  a  part  of 
plaintiff's  petition,  that  some  of  the  items  for  which  judgment  is  asked 
was  transacted  by  defendants  as  late  as  August,  1900.  The  contract 
by  which  this  agency  was  enlarged  is  alleged  to  have  been  executed  on 
May  24,  1900,  so  it  fairly  appears  from  the  pleading  that  the  new  con- 
tract for  which  appellants  are  alleged  to  have  paid  the  consideration 
was  merely  an  enlargement  and  extension  of  the  old.  In  fact,  it  was 
no  more  than  the  purchase  of  a  privilege  to  enlarge  the  field  of  business 
to  the  greater  profit  of  the  agents. 

Under  the  allegation  of  nonresidence  and  the  total  lack  of  remedy  in 
case  the  offset  is  not  allowed,  we  are  inclined  to  think  it  was  error  to 
sustain  the  exception,  even  if  it  should  be  held  that  the  contracts  are 
entirely  separate  and  distinct  and  bear  no  relation  to  each  other.  But 
under  our  construction  of  the  pleadings  we  have  no  question  but  that 
the  offset  was  allowable.  If  the  allegation  is  true, — and  it  must  be 
treated  as  true, — ^appellants  paid  a  certain  sum  of  money  f6r  a  certain 
privilege.  This  privilege  was  never  practically  extended,  or,  if  ever 
extended,  was  withdrawn  before  any  advantage  could  be  taken  of  it 
There  is  an  allegation  of  total  failure  of  consideration,  and  a  prayer  for 
the  recovery  of  the  certain  and  liquidated  sum  paid.  We  think  the 
transactions  appear  to  be  so  related  as  to  authorize  even  the  offset  of  an 
imliquidated  demand.  The  exception  should  have  been  overruled.  For 
the  error  of  the  court  below  in  sustaining  the  exception,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Fayette  County  v.  C.  D.  Kraus^  et  al. 

Decided  March  10,  1903. 

1.— bounties— Contracts  of— CommiMioneni  Court. 

Contracts  made  by  a  county,  in  order  to  be  valid  and  binding,  must  be  made 
by  or  under  authority  of  an  order  of  the  county  conimissioners  court. 

2. — Same — Sewer  Connection. 

Where  the  individual  members  of  the  commissioners  court  gave  their  ver- 
bal consent,  while  the  court  was  in  session,  that  defendants  might  connect  their 
private  sewers  with  a  sewer  owned  by  the  county,  but  no  order  to  that  effect 
was  made  or  entered,  the  commissioners  saying  no  order  was  necessary,  the 
county  was  not  bound  thereby. 

8. — Same — ^Authority  Not  Implied. 

An  order  of  the  commissioners  court  empowering  a  committee  to  purchase 
the  material  for  and  construct  a  sewer  from  the  county  courthouse  does  not, 
by  implication,  confer  authority  upon  the  committee  to  agree  that  citizens 
owning  property  on  the  street  in  which  the  sewer  is  to  be  constructed  shall 
have  the  right  to  connect  their  private  sewers  therewith. 

4.— Same— Ratification  by  County. 

Nor  is  such  agreement  by  the  committee  ratified  by  the  action  of  the  com- 
missioners court  in  approving  the  work  of  the  committee,  accepting  the  sewer, 
and  paying  for  it  on  the  committee's  report,  where  such  agreement  was  not 
contained  in  the  report  nor  brought  to  the  attention  of  the  court. 

5^-^ame— Permit— Conaideration. 

Where  the  commissioners  court,  without  consideration  therefor,  gives  per- 
mission to  individuals  to  connect  with  a  county  sewer,  this  is  merely  a  license 
which  may  be  revoked  at  any  time. 

6. — Same — ^Injunction. 

Injunction  will  lie  at  the  suit  of  a  county  to  prevent  connection  with  and 
use  of  a  county  sewer  by  a  party  not  entitled  to  such  privilege.  ' 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before  Hon, 
L.  W.  Moore. 

Robson  &  Duncan^  for  appellant. 

Brown,  Lane  &  Garwood  and  Wolters,  Lane  &  Lenert,  for  appellees. 

PLEASANTS,  Associate  Justice. — In  1886  the  county  of  Fayette 
constructed  a  sewer  from  its  courthouse  and  jail  in  the  city  of  La  Grange 
along  Washington  street  in  said  city  to  the  Colorado  River.  Appellees 
are  the  owners  of  business  property  in  La  Grange  adjacent  to  Washing- 
ton street,  upon  which  they  have  constructed  a  private  system  of  sewer- 
age, and  are  claiming  the  right  to  connect  same  with  the  sewer  owned 
by  appellant.  This  suit  was  brought  by  appellant  to  enjoin  the  ap- 
pellees from  making  such  connection,  and  from  injuring  or  using  the 
sewer  of  appellant  without  its  consent.  The  petition  alleges  that  de- 
fendants had  wrongfully  and  in  open  disregard  of  plaintiff^s  rights  and 
without  its  consent,  and  with  intent  to  appropriate  the  same  to  their 
own  use,  dug  away  the  earth  therefrom  and  had  broken  and  injured 
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plaintiflf's  sewer.  The  defendants  answered  by  general  denial  and  plea 
of  not  guilty,  and  specially  pleaded,  "That  they  had  the  right  to  connect 
their  private  sewer  with  and  make  use  of  appellant's  sewer  by  virtue  of 
an  agreement  made  and  entered  into  at  the  time  of  the  construction  of 
appellant's  sewer,  by  and  between  the  city  of  La  Grange,  then  an  incor- 
porated city  under  the  laws  of  Texas,  and  Fayette  County  (the  plaintiff), 
whereby  the  city  of  La  Grange  and  the  citizens  of  said  city,  in  consider- 
ation of  the  privilege  granted  appellant  to  lay  its  sewer  in  and  through 
the  streets  of  said  city,  have  the  right,  whenever  they  see  fit,  to  connect 
their  sewers  with  and  use  appellant's  sewer,  it  "having  been  ascertained 
that  its  capacity  would  be  more  than  sufficient  to  accommodate  the 
entire  population  of  the  city  of  La  Grange,  and  that  the  increased  use 
would  be  of  benefit  to  the  same  and  to  all  parties  concerned ;  that  upon 
such  understanding  and  agreement  appellant's  sewer  was  constructed; 
and  that  the  town  of  La  Grange  by  reason  thereof  now  has  the  right  to 
connect  a  system  of  sewerage  of  its  own  with  that  of  appellant,  and  that 
each  individual  citizen  in  the  town  of  La  Grange,  if  he  sees  fit  to  incur 
the  expense  necessary  to  make  connection  therewith,  has  such  right; 
that  appellees  are  citizens  of  the  town  of  La  Grange  and  owners  of  prop- 
erty located  on  block  23  which  abuts  upon  Washington  street  in  said 
city,  the  street  in  which  appellant's  sewer  is  laid.  That  appellees  not 
only  have  the  right  to  construct,  operate  and  connect  the  sewer  com- 
plained of  by  appellant  by  reason  of  the  said  agreement,  but  thiat  they 
ha've  the  special  right  to  do  so,  accorded  them  by  plaintiff,  acting  through 
its  Commissioners  Court,  at  a  session  of  said  court  held  in  the  courthouse 
of  La  Grange  during  the  month  of  June,  1900." 

The  cause  was  tried  by  the  court  below  without  a  jury,  and  judgment 
rendered  in  favor  of  the  defendants,  from  which  judgment  the  county 
of  Fayette  prosecutes  this  appeal.  The  trial  court  filed  the  following 
findings  of  fact: 

"1.  I  find  that  the  courthouse  of  Tayette  County,  Texas,  is  situated 
on  the  public  square  of  the  city  of  La  Grange,  in  said  Payette  County, 
Texas;  that  the  coimty  jail  of  said  county  is  situated  on  block  No.  33 
of  said  city,  which  abuts  on-  the  south  side  of  the  public  square,  and 
that  the  defendants  own  property  on  block  No.  23  of  said  city,  which 
abuts  on  the  east  side  of  Washington  street  and  the  public  square  of 
said  city. 

"2.  I  find  that  on  the  16th  day  of  May,  1885,  the  Commissioners 
Court  of  Fayette  County,  Texas,  by  an  order,  duly  entered  upon  the 
minutes  of  said  court,  appointed  a  committee,  consisting  of  W.  H.  Led- 
better,  W.  W.  Little,  K.  T.  Bradshaw,  H.  Studeman,  W.  M.  Chandler 
and  Joseph  Ehlinger,  to  ascertain  the  advisability  and  necessity  of  build- 
ing an  underground  sewer  from  the  county  jail  to  the  Colorado  River, 
for  the  purpose  of  draining  the  excrement  of  the  jail ;  to  ascertain  the 
probable  cost,  and  report  to  the  Commissioners  Court.  They  reported 
at  the  June  term,  1885,  that  this  sewer  was  necessary,  and  should  be 


Fayette  County  v.  Keause.  571 

constructed,  and  that  it  should  be  laid  on  the  east  side  of  Main  street 
to  the  river,  with  eight-inch  pipe,  the  distance  being  3600  feet.  This 
report  was  adopted  by  the  Commissioners  Court,  and  W.  W.  Little,  R. 
T.  Bradshaw,  M.  J.  Connell,  W.  H.  Ledbetter,  W.  M.  Chandler  and 
Joseph  Ehlinger  were,  by  an  order  duly  entered  of  record,  appointed 
a  committee  to  procure  the  necessary  material  and  to  construct  said 
underground  sewer  aforesaid.  Said  committee  was  invested  only  with 
the  power  to  contract  for  and  purchase  in  the  name  of  the  county,  all 
necessary  fixtures  and  material  for  all  necessary  labor  for  the  construc- 
tion and  completion  of  a  sewer  from  the  county  jail  to  the  river,  and 
on  completion  of  the  sewer  to  make  their  report,  accompanied  by  an 
accoimt  of  the  material  and  labor  expended.  ,This  committee  found 
it  impossible  to  construct  the  sewer  on  Main  street,  because  they  could 
not  obtain  permission  to  cross  the  property  of  one  of  the  citizens  of 
La  Grange,  which  was  necessary  if  the  sewer  was  built  on  that  route; 
and  after  consulting  with  a  capable  engineer,  Mr.  Lynch,  and  in  order 
to  secure  the  right  of  way  and  permission  of  citizens  of  the  town  of 
La  Grange  to  lay  sewer,  determined  that  it  would  be  more  convenient 
for  the  citizens  of  the  town  that  the  sewer  be  built  on  Washington  street, 
which  is  one  street  east  of  Main  street,  and  is  more  centrally  located  in 
the  town ;  and  that  instead  of  using  eight-inch  pipe  they  would  use  ten- 
inch  pipe.  At  that  time  it  was  understood  and  mutually  agreed  by  the 
then  Commissioners  Court  and  the  town  of  La  Grange,  but  no  order  to 
that  effect  by  either  the  city  of  La  Grange  or  commissioners  was 
ever  entered  of  record  [or]  any  vote  taken  by  either,  that  said  sewer 
should  be  built  down  Washington  street  out  of  ten-inch  pipe,  so  that 
citizens  who  wished  to  do  so,  including  those  on  Washington  street, 
might  join  their  private  sewers  thereto,  the  said  Lynch  advising  this 
course,  as  making  the  system  more  efficient,  without  injury  to  the  county ; 
and  accordingly  the  said  sewer  was  built  by  Fayette  County  on  the 
changed  route,  and  according  to  the  changed  plan.  The  cost  of  the 
construction  of  this  sewer  as  built  was  about  $2500,  and  its  length  was 
about  4000  feet.  There  was  no  other  order  entered  of  record  by  the 
Commissioners  Court  adopting  these  changes,  but  the  same  was  done 
by  the  concurrent  agreement  of  said  Commissioners  Court  and  the  town 
council  of  La  Grange,  acting  through  the  said  committee  and  the  mem- 
bers of  the  board  of  aldermen  thereon.  On  this  last  mentioned  com- 
mittee was  W.  W.  Little,  who  was  one  of  the  commissioners  of  the  then 
Commissioners  Court;  W.  W.  Chandler,  who  was  mayor  of  the  city  of 
La  Grange,  and  M.  J.  Connell  and  W.  H.  Ledbetter,  who  were  aldermen 
,of  said  city,  and  as  such  represented  the  said  city  in  said  contract  and 
on  said  committee.  I  also  find  that  the  then  Commissioners  Court 
approved  the  work  of  the  committee,  accepted  the  sewer,  and  paid  for 
it  upon  report  of  the  committee. 

"3.     I  find  that  since  the  building  of  the  sewer  the  Commisioners 
Court  of  Fayette  County  has  connected  the  courthouse  with  the  sewer. 
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and  has  also  given  various  parties^  citizens  of  La  Grange^  permission  to 
connect  their  private  sewers  with  said  sewer,  some  of  them  by  orders 
duly  entered  on  the  minutes  of  said  court,  and  others  by  mere  verbal 
permission. 

"4.  I  find  ihat  the  defendants,  about  June,  1900,  obtained  the  per- 
mission of  the  Commissioners  Court  to  connect  their  private  sewer  from 
the  rear  of  their  properties,  which  front  on  Washington  street,  and  on 
the  east  side  of  the  public  square,  in  said  city,  with  the  county  sewer 
as  laid  in  Washington  street.  There  was  no  order  entered  on  the  min- 
utes of  the  Commissioners  Court  authorizing  it;  there  was  no  motion 
made  nor  vote  taken;  but  the  individual  members  of  the  court,  except 
one,  while  the  court  was  in  session,  gave  their  consent,  and  said  at  the 
time  that  it  was  not  necessary  to  enter  the  order  on  the  minutes  of  the 
court. 

"5.  I  find  that  the  building  of  this  private  sewer  by  these  defend- 
ants was  delayed  from  time  to  time,  from  various  causes,  until  the  dis- 
trict judge,  on  application  for  an  injunction,  restraining  them  from 
further  use  of  their  private  privies,  as  being  dangerous  to  the  health 
and  comfort  of  the  town  of  La  Grange.  They  began  anew  their  purpose, 
which  was  never  abandoned,  to  connect  a  system  of  sewerage  with  said 
county  sewer,  in  Washington  street;  procured  all  necessary  materials, 
dug  their  trench  from  their  properties  to  the  pipe  of  said  sewer  in 
Washington  street,  and  laid  a  part  of  their  pipe  and  connected  with  said 
sewer  in  Washington  street  before  this  suit  was  filed. 

"6.  I  find  that  these  connections  by  the  various  parties,  including 
these  defendants,  created  no  injury  to  the  sewer  of  the  county,  but  was 
a  positive  benefit,  as  affording  a  greater  and  more  constant  flush,  and 
in  no  manner  overtaxes  the  capacity  of  said  sewer,  of  which  at  the  time 
if  its  building  it  was  contemplated  this  use  would  be  made. 

"7.  That  neither  the  city  of  La  Grange,  nor  any  citizen  thereof, 
has  paid  anything  toward  the  construction  of  said  sewer  or  its  main- 
tenance.'' 

Under  appropriate  assignments  the  appellant  contends  that  upon  the 
facts  found  by  the  court  judgment  should  have  been  rendered  for  the 
plaintiff.  We  think  this  contention  is  sound.  The  sewer  in  contro- 
versy was  constructed  and  paid  for  by  the  appellant,  and  is  the  property 
of  the  county  in  its  corporate  capacity,  just  as  is  the  county  jail  or  court- 
house. No  imderstanding  or  agreement  entered  into  between  the  mem- 
bers of  the  committee  appointed  by  the  county  to  contract  for  and 
superintend  the  construction  of  said  sewer  would  be  binding  upon  the 
county  unless  said  committee  was  authorized  by  the  county  to  make, 
the  same,  or  the  county,  with  knowledge  of  the  terms  of  said  agreement, 
ratified  it  after  it  was  made.  The  court  finds  that  one  of  the  members 
of  this  committee  was  a  member  of  the  Commissioners  Court  and  three 
of  the  committee  were  members  of  the  city  council,  and  that  by  the 
concurrent  agreement  of  the  Commissioners  Court  and  the  city  council. 
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acting  through  said  committee,  it  was  mutually  agreed  that  the  city  of 
La  Grange,  or  the  residents  of  said  city,  could  connect  their  private 
sewers  with  said  county  sewer.  There  is  no  finding  that  this  committee 
was  authorized  by  the  Commissioners  Court  or  the  city  council  to  make 
such  an  agreement,  or  that  the  agreement  was  ever  ratified  by  either 
the  court  or  the  council.  On  the  contrary,  it  affirmatively  appears  that 
the  committee  was  only  authorized  to  contract  for  and  purchase,  in  the 
'name  of  the  county,  the  necessary  material  and  labor  for  the  construc- 
tion of  a  sewer  from  the  county  jail  to  the  river  and  upon  completion 
of  same  to  make  their  report,  accompanied  by  an  account  of  the  mate- 
rial and  labor  expended,  and  that  no  order  authorizing  or  ratifying  the 
understanding  and  agreement  of  the  committee  as  to  the  use  of  the 
sewer  by  the  citizens  of  La  Grange  was  ever  made  by  the  Commissioners 
Court  or  the  city  council,  and  no  vote  was  ever  taken  by  either  of  said 
bodies  upon  the  subject  of  such  agreement.  The  finding  that  the  Com- 
missioners Court  approved  the  work  of  the  committee,  accepted  the  sewer 
and  paid  for  it  upon  the  report  of  the  committee,  is  not  a  finding  that 
the  court  ratified  the  alleged  agreement  made  by  the  committee  with 
the  city  of  La  Grange,  because  it  is  not  found  that  said  agreement  was 
contained  in  the  report  of  the  committee,  nor  was  it  in  any  way  brought 
to  the  knowledge  of  the  court.  The  fact  that  citizens  of  La  Grange  who 
had  heretofore  connected  their  private  sewers  with  the  county  sewer  had 
been  granted  permission  by  the  Commissioners  Court  to  make  such  con- 
nection shows  that  the  county  has  never  acquiesced  in  any  claim  of  right 
on  the  part  of  such  citizens  to  use  its  sewer  without  its  consent.  The 
verbal  permission  given  appellees  by  the  members  of  the  Commissioners 
Court  to  connect  their  sewer  with  the  county  sewer  was  not  the  act  of 
the  Commissioners  Court  in  any  legal  or  binding  sense.  Had  the  court, 
by  a  proper  order  regularly  entered,  granted  such  permission,  such 
grant,  being  without  consideration,  would  have  been  a  mere  license 
which  might  have  been  revoked  at  any  time.  It  may  be  stated  as  a 
general  rule  that  contracts  or  agreements  made  by  a  municipal  corpora- 
tion either  county  or  city  is  only  valid  or  binding  when  made  by  or 
under  the  authority  of  a  resolution  or  order  duly  passed  at  a  meeting 
of  the  legislative  body  of  such  municipality  and  entered  upon  the  min- 
utes of  such  meeting.  Bryan  v.  Page,  51  Texas,  534;  Brown  v.  Ruse, 
67  Texas,  318 ;  Wagner  v.  Porter,  56  S.  W.  Rep.,  560. 

The  later  decisions  of  our  Supreme  Court  have  modified  this  rule  to 
the  extent  that  where  an  order  of  a  commissioners  court  is  shown  to 
have  been  actually  made  by  such  court,  and  has  been  acted  upon,  the 
omission  of  the  clerk  to  record  such  order  will  not  render  the  order  or 
acts  done  in  pursuance  thereof  void.  Brown  v.  Ruse,  69  Texas,  589; 
Ewing  V.  Duncan,  81  Texas,  255. 

In  the  case  cited  from  the  69  Texas,  the  commissioners  court  had,  as 
required  by  the  statute,  audited  and  approved  a  school  voucher  issued  to 
the  plaintiff  Ruse  by  the  county  superintendent,  and  the  county  judge 
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had  indorsed  the  approval  of  the  court  upon  said  voucher,  but  no  order ' 
of  approval  of  same  appeared  in  the  minutes  of  the  court.  At  a  suc- 
ceeding term  of  the  court  an  order  was  entered  reciting  the  previous 
approval  of  the  voucher  by  the  court,  but  directed  that  no  draft  should 
issue  for  same.  This  order  was  made  without  the  knowledge  of  Ruse. 
In  a  suit  by  Ruse  for  mandamus  to  compel  the  issuance  of  a  warrant 
for  the  amount  due  him  as  evidenced  by  said  approved  voucher,  the 
Supreme  Court  held  that,  "the  written  evidence  made  under  the  direct 
tion  of  the  court  and  in  part  properly  entered  on  its  minutes  is  suflRcient 
to  show  that  the  claim  was  approved  at  the  date  of  indorsement  made  on 
same,  and  no  subsequent  action  of  the  court  had  without,  notice  to  ap- 
pellee (Ruse)  could  affect  his  right,  if  this  could  have  been  done  at  all 
after  the  close  of  the  term  at  which  the  claim  was  allowed.'^ 

In  Ewing  v.  Duncan,  it  is  held  that  the  failure  to  enter  of  record 
an  order  for  an  election  made  by  a  commisioners  court  will  not  render 
void  the  election  held  in  pursuance  of  such  order.  Whatever  may  be 
the  extent  to  which  these  decisions  modify  the  rule  as  to  the  necessity 
for  the  entry  in  the  minutes  of  orders  made  by  a  commissioners  court, 
they  in  no  way  modify  the  rule  that  all  contracts  made  by  a  county, 
to  be  valid  and  binding,  must  be  made  by  or  under  authority  of  an  order 
of  the  commissioners  court. 

It  is  urged  by  the  appellees  that  the  order  of  the  Commissioners  Court 
authorizing  the  committee  to  construct  the  sewer  carried  with  it  the 
implied  authority  on  the  part  of  such  committee  to  make  any  agree- 
ment necessary  to  the  accomplishment  of  the  work  they  were  expressly 
authorized  to  do,  and  that  said  committee  were  thereby  authorized  to 
agree  for  the  county  in  considetation  of  the  permission  given  by  the 
city  of  La  Grange  and  the  citizens  living  on  Washington  street  in  said 
city  to  the  county  to  lay  the  sewer  on  said  street  that  such  citizens  should 
have  the  right  to  connect  their  private  sewers  with  said  county  sewer. 
The  facts  found  do  not  show  that  the  city  of  La  Grange  or  any  of  the 
citizens  of  said  city  sustained  any  damage  by  the  construction  of  the 
sewer,  or  surrendered  any  claim  which  they  were  asserting  to  any  prob- 
able damage  that  might  be  caused  by  its  construction.  But  conceding 
that  this  was  the  consideration  for  the  alleged  agreement,  the  committee 
had  no  express  authority  to  bind  the  county  by  such  agreement,  and  we 
think  it  clear  that  such  authority  can  not  be  implied  from  the  authority 
given  them  to  purchase  the  necessary  materials  and  construct  the  sewer. 
The  right  of  the  county  to  the  absolute  and  exclusive  possession  and 
control  of  property  owned  by  it  is  a  valuable  right,  and  the  surrender 
of  such  right  will  not  be  implied  except  from  acts  clearly  indicating 
such  intention.  It  may  be  that  no  injury  to  the  sewer  would  result 
from  its  use  by  the  citizens  of  La  Grange,  and  the  refusal  of  the  Com- 
missioners Court  to  grant  permission  to  the  appellees  to  connect  with 
same  is  an  unreasonable  and  arbitrary  exercise  of  the  power  of  that 
court,  but  they  are  the  exclusive  judges  of  the  propriety  of  allowing 
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such  connections  to  be  made.  As  the  representatives  of  the  county  they 
have  the  exclusive  right  to  the  possession  and  control  of  said  sewer^  and 
are  entitled  to  the  protection  of  the  courts  in  the  exercise  of  such  rights. 
We  are  of  opinion  that  the  judgment  of  the  court  below  should  be  re- 
versed and  judgment  here  rendered  in  favor  of  appellant,  granting  the 
injunction  prayed  for,  and  it  is  so  ordered. 

Reversed  and  rendered. 
Writ  of  error  refused. 


576  G.  C.  &  S.  F.  Ey.  Co.  v.  Butler. 


Gulf,  Colobado  &  Santa  Fb  Railway  Company  v. 
W.  A.  Butler  et  al. 

Decided  March  11,  1903. 

1. — ^Harmless  Error. 

Errors  against  defendant  in  rulings  upon  an  element  of  damages  claimed 
by  plaintifT  become  immaterial  where  such  element  of  damages  was  finally  ex- 
cluded from  the  consideration  of  the  jury  by  the  charge. 

8.— Carrier  of  Live  Stock— Connecting  Lines. 

A  carrier  is  primarily  liable  to  the  shipper  for  damages  by  unreasonable 
delay  of  live  stock  in  transportation  after  delivery  to  it  from  a  connecting 
line,  though  occasioned  by  the  fault  of  such  connecting  road  in  failing  to  notify 
it  when  the  cattle  would  arrive  at  the  connection. 

8.— Same — Charge— Not  an  Insurer. 

A  charge  holding  one  of  connecting  lines  of  carriers  of  live  stock  liable  '^or 
all  injuries  to  said  cattle  received  on  its  line/'  is  erroneous  in  not  recognizing 
the  carriers  exemption  from  damage  by  ordinary  shrinkage  or  the  i&erent 
weakness  or  vice  of  the  cattle. 

4. — Carriers  of  Animals — ^Measure  of  Damages. 

The  measure  of  damages  recoverable  for  loss  of  cattle  dying  through  neg- 
ligence of  the  carrier  is  the  value  at  destination,  less  whatever  the  shipper  may 
have  received  for  the  dead  cattle. 

Appeal  from  the  County  Court  of  Brown.  Tried  below  before  Hon. 
R.  P.  Conner. 

Butler  and  others  sued  the  railway  companies  and  recovered  judg- 
menty  from  which  defendant  appealed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

West,  Chapman  (6  West,  for  appellees. 

STREETMAN,  Associate  Justice.— Appellee  W.  A.  Butler  brought 
this  suit  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  for 
damages  to  a  shipment  of  cattle,  eight  cars  of  which  were  shipped  from 
San  Angelo,  Texas,  and  one  from  Brownwood,  Texas,  to  East  St.  Louis^ 
111. 

It  was  alleged  that  the  eight  car  loads  of  cattle  were,  prior  to  the 
shipment,  held  in  a  pasture  about  thirty-four  miles  from  San  Angelo, 
and  on  October  14,  1899,  the  agent  of  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  at  San  Angelo  agreed  to  furnish  eight  stable  cars  for 
said  cattle,  and  relying  on  said  promise,  plaintiflP  drove  said  cattle  to 
San  Angelo,  but  said  defendant  failed  to  furnish  the  cars,  and  for  sev- 
eral days  plaintiflE  had  to  hold  the  cattle  in  small  pastures  near  San 
Angelo,  where  the  grass  was  not  good,  on  account  of  which  they  were 
injured  and  reduced  in  weight. 

That  on  the  18th  of  October,  1899,  the  agent  of  said  defendant  no- 
tified plaintiff  that  the  cars  would  be  ready  on  the  morning  of  the  19th, 
and  by  his  direction  plaintiff  placed  his  cattle  in  said  pens  about  9 
o'clock  of  said  October  19th ;  but  the  cars  were  not  furnished  until  about 
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12  o'clock  that  night,  and  during  this  time  the  cattle  were  kept  without 
feed  or  water  in  said  pens  of  defendant  causing  them  to  depreciate  in 
weight  and  value. 

The  shipment  was  then^  loaded  and  carried  over  the  Gulf,  Colorado 
&  Santa  Fe  Bailway  to  Brownwood,  Texas.  From  there,  with  the  addi- 
tion of  another  car,  making  nine  cars,  it  was  carried  by  the  Fort  Worth 
&  Kio  Grande  Kailway  Company  to  Cresson,  where  it  wag  again  delivered 
to  the  Santa  Fe  company,  and  by  it  carried  by  way  of  Cleburne  to  Paris 
and  thence  over  the  St.  Louis  &  San  Francisco  road  to  East  St.  Louis, 
111. 

It  was  alleged  that  at  Cresson  and  at  Cleburne  there  were  unreasonable 
delays  and  that  defective  cars  were  furnished,  causing  injury  and 
damage. 

The  verdict  and  judgment  were  against  the  Gulf,  Colorado  &  Santa 
Fe  alone. 

This  case  was  reversed  upon  a  former  appeal  on  account  *bf  error  in 
the  court's  charge  upon  the  measure  of  damages.  Upon  the  last  trial 
the  court  submitted  a  charge  very  diflFerent  from  that  upon  the  former 
trial,  and  the  case  is  presented  in  a  materially  different  aspect. 

The  charge  of  the  court  upon  this  trial  eliminated  all  claims  for  dam* 
age  while  the  cattle  were  held  in  pastures  near  San  Angelo,  and  only 
authorized  a  finding  of  damages  sustained  after  the  cattle  were  by  direc-? 
tion  of  defendant's  agent  placed  in  the  stock  pens  of  said  company  for 
shipment.  This  renders  unnecessary  a  discussion  of  many  of  the  ques- 
tions raised  with  reference  to  this  element  of  damages. 

There  are  several  assignments  relating  to  the  delay  at  Cresson,  and 
with  reference  to  these,  we  deem  it  suflBcient  to  say  that  the  evidence 
showed  that  such  delay  as  occurred  at  that  place  occurred  after  there 
had  been  an  actual  delivery  of  the  property  to  the  Santa  Fe  company; 
and  under  the  facts  in  evidence  the  plaintiflE  had  the  right  to  l6ok  pri- 
marily to  the  Santa  Fe  for  such  damages  as  he  may  have  suflEered  by  the 
delay  at  Cresson,  if  such  delay  was  unreasonable,  and  that  there  were 
no  pleadings  by  the  Santa  Fe  against  the  Fort  Worth  &  Btto  Grande 
which  would  authorize  them  to  recover  over  against  that  road  for  fail- 
ure to  properly  notify  the  Santa  Fe  when  the  stock  would  reach  Cresson. 

We  therefore  hold  that,  under  the  condition  of  the  evidence  and  plead- 
ings, there  was  no  error  in  refusing  the  special  charges  and  excluding 
the  evidence  offered  with  reference  to  this  question  of  notice. 

The  case  must  be  reversed,  however,  because  of  the  following  para- 
graph of  the  court's  charge:  "You  are  further  instructed  that  the  de- 
fendant, the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  would  be 
liable  for  all  injuries  to  said  cattle  received  on  its  line,  though  such 
injury  might  not  have  developed  or  been  discovered  while  said  cattle  were 
in  the  custody  of  the  said  defendant." 

This  charge  does  not  limit  the  liability  of  the  Santa  Fe  to  such 
injuries  as  resulted  from  its  breach  of  contract  or  negligence,  but  holds 
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it  responsible  for  all  injuries.  It  does  not  exempt  it  from  the  ordinary 
shrinkage  and  damage  necessarily  incident  to  every  shipment  of  live 
stocky  nor  from  the  inherent  weakness  or  vice  of  the  cattle.  This  was 
an  interstate  shipment,  and  they  were  only  liable  under  the  contract  for 
such  injuries  as  resulted  from  their  negligence  and  failure  to  perform 
the  contract ;  but  even  if  they  were  liable  as  at  common  law,  this  charge 
would  be  improper.  The  remainder  of  the  charge  nowhere  corrects  the 
error  contained  in  this  paragraph,  and  we  can  not  say  that  the  jury 
were  not  influenced  by  it  to  the  prejudice  of  the  defendant. 

The  court's  charge^ contains  the  following  paragraph:  ^^ou  are 
further  instructed  that  if  you  believe  from  the  evidence  that  some  of 
the  cattle  while  in  the  custody  of  defendant,  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company,  were  so  injured  that  they  died  while  in  transit 
from  San  Angelo,  Texas,  to  East  St.  Louis,  111.,  you  will  find  for  the 
plaintiff  the  value  of  the  cattle  dying  from  such  injuries.'* 

It  is  contended  that  the  court  should  have  instructed  them  that  the 
market  value  at  East  St.  Louis,  111.,  was  the  measure  of  damages  for 
the  cattle  that  died.  This  is  the  correct  measure,  and  while  the  case 
would  probably  not  be  reversed  on  account  of  this  error,  as  the  evidence 
shows  the  value  at  East  St.  Louis  to  be  higher  than  at  any  other  point 
on  the  route,  yet  it  will  be  better,  upon  another  trial,  to  correct  the 
charge  in  this  respect.  In  this  connection,  we  note  that  the  evidence 
shows  that  the  plaintiff  received  $2  per  head  for  the  dead  cattle  at  East 
St.  Louis,  and  while  no  question  is  raised  with  reference  to  that  upon 
this  appeal,  upon  another  trial  it  would  be  well  to  instruct  the  jury  to 
deduct  from  any  damages  for  cattle  that  died,  such  amount  as  plaintiff 
may  have  received  for  such  dead  cattle. 

Thirty-two  assignments  of  error  are  presented  by  appellant,  all  of 
which  have  been  carefully  considered,  but  the  views  which  we  have  ex- 
pressed sufficiently  indicate  our  views  upon  all  of  the  questions  involved, 
without  a  separate  mention  of  the  several  assignments. 

We  find  no  error,  except  as  above  indicated,  but  for  that  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Mrs.  Louise  Cornick  et  al.  v.  S.  D.  Arthur  bt  al. 

Decided  March  11,  1903. 

1. — ^Abatement — ^Foimer  Suit. 

To  pleadings  of  plaintiff  in  trespass  to  try  title  seeking  injunction  against 
defendants  maintaining  a  dam,  the  right  to  construct  and  maintain  which  was 
claimed  by  plaintiffs,  a  plea  in  abatement  setting  up  a  previous  suit  for  a  sim- 
ilar injunction  against  defendants  and  proceedings  for  violation  of  same,  which 
was  then  pending  on  an  appeal  by  plaintiffs,  was  properly  sustained. 

JL— Irrigation— Right  to  Natural  Flow. 

A  riparian  proprietor  has  no  rights,  as  such,  against  a  similar  proprietor 
at  a  higher  point  on  the  stream,  to  tiie  use  of  the  unimpaired  flow  of  the  water 
for  the  purposes  of  irrigation. 

3.— Easement— Trespaas  to  Try  Title. 

The  ownership  of  an  easement  in  land  (right  to  erect  a  dam  and  overflow 
land)  gives  no  right  to  maintain  trespass  to  try  title  against  the  owner  of 
the  fee. 

Error  from  the  District  Court  of  Tom  Green.  Tried  below  before 
Hon.  J.  W.  Timmins. 

Mrs.  Cornick  and  others  prosecute  writ  of  error  from  a  judgment  for 
defendants  in  their  suit  against  Arthur  and  others. 

Joseph  Spence,  Jr.,  and  Z>.  D.  Wallace,  for  plaintiffs  in  error. 

^    B.  W.  Raines  and  Hill  £  Lee,  for  defendants  in  error. 

FISHEB,  Chief  Justice. — ^This  is  a  suit  of  trespass  to  try  title 
brought  by  plaintiffs  in  error,  as  plaintiffs  below,  to  wit,  Mrs.  Louise 
Cornick,  joined  by  her  husband  Boyd  Cornick,  Bige  Duncan  and  Gus 
Thomas  against  defendants  in  error,  as  defendants  below,  to  wit,  S.  D. 
Arthur,  J.  J.  Arthur  and  B.  D.  Arthur,  in  District  Court  of  Tom  Green 
County,  Texas,  for  recovery  of  the  land  described  in  plaintiff^s  petition; 
plaintiffs  also  prayed  for  a  mandatory  injunction  to  compel  defendants 
to  remove  from  said  premises  a  dam,  which  they  alleged  defendants  had 
constructed  across  Dove  Creek,  where  the  creek  flowed  past  said  land. 

Plaintiffs^  original  petition  was  filed  February  1,  1902.  Defendants 
answered  (1)  by  plea  in  abatement;  (2)  by  general  demurrer  and  spe- 
cial exceptions;  (3)  plea  of  not  guilty,  and  (4)  by  special  answer  set- 
ting up  title  in  themselves. 

The  case  was  tried  by  the  court  without  a  jury  and  resulted  in  a 
judgment  rendered  May  13,  1902,  sustaining  defendants'  plea  in  abate- 
ment to  all  that  part  of  plaintiffs'  petition  setting  up  rights  in  plain- 
tiffs acquired  under  and  by  virtue  of  judgment  rendered  in  cause  No. 
1239,  entitled  Francisco  Maldonado  v.  S.  D.  Arthur  et  al.,  in  District 
Court  of  Tom  Green  County.  2.  Also  sustaining  defendants'  demurrer 
to  all  that  part  of  plaintiffs'  petition  alleging  that  Dove  Creek  is  a 
natural  stream  and  useful  for  irrigating,  and  that  the  erection  of  the 
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dam  by  defendants  thereon  interferes  with  the  rights  of  plaintiffs  to 
use  the  water  and  deprives  them  of  the  nse  thereof;  and  3.  That  .plain- 
tiffs take  nothing  by  their  suit  and  that  defendants  go  hence,  etc 

There  is  no  controversy  about  the  facts.  They  are  fully  set  out  in 
the  record  and  will  not  be  copied  here.  The  trial  court  found  the  fol- 
lowing conclusions  of  fact  and  law: 

'*1.  On  January  31,  19ni,  Francisco  Maldonado  was  the  owner  of 
the  land  involves!  in  this  suit. 

"2.  On  said  31st  day  of  January,  1901,  said  Maldonado  conveyed  to 
plaintiffs  an  easement  in  the  land  sued  for,  conveying  to  them  a  per- 
petual and  exclusive  right  to  use  said  land  as  a  site  for  dam  and  appur- 
tenances thereto. 

**3.  Defendants  have  entered  upon  and  erected  dam  abutting  on  the 
land  sued  for. 

**4.  On  December  24, 1901,  said  Maldonado  conveyed  by  deed  to  de- 
fendants the  title  to  the  land  sued  for. 

"Conclusions  of  Law. — ^As  this  is  a  suit  of  trespass  to  try  title  and 
inasmuch  as  there  can  only  be  two  kinds  of  judgment  entered  in  such 
actions,  that  is  to  wit,  one  for  the  title  and  possession  of  the  land  sued 
for  and  the  other  for  the  possession  of  such  land,  a  person  holding  only 
an  easement  can  not  oust  the  owner  of  the  fee  from  his  possession,  hence 
the  defendants  ought  to  recover.'' 

The  ruling  of  the  court  in  sustaining  the  plea  in  abatement  presented 
by  the  defendants  in  error  was  correct.  The  cause  of  action  there  set 
out  in  the  plea  is  practically  identical  with  that  part  of  the  case  dis- 
closed by  the  record  to  which  the  plea  in  abatement  is  applicable.  The 
case  mentioned  in  the  plea  in  abatement  was,  subsequent  to  the  disposi- 
tion of  this  case  by  the  trial  court,  ailirmed  by  this  court. 

The  court  was  correct  in  sustaining  the  demurrer  to  that  branch  of 
the  plaintiffs'  case  in  which  they  attempted  to  set  up  an  exclusive  right 
in  the  waters  of  Dove  Creek  for  irrigation  purposes.  If  any  such  rights 
existed,  there  were  no  facts  pleaded  that  would  take  the  case  out  of  the 
rule  announced  by  this  court  in  Barrett  v.  Metcalfe,  33  S.  W.  Rep.,  758, 
12  Texas  Civ.  App.,  247,  and  in  Irrigation  Co.  v.  Vivian,  74  Texas, 
no.  The  plaintiffs  were  lower  proprietors  on  the  stream  in  question; 
and,  according  to  the  rule  announced  in  the  cases  cited,  the  facts  pleaded 
in  that  portion  of  the  plaintiffs'  petition  to  which  the  court  sustained 
demurrers  did  not  state  a  case  that  would  authorise  the  lower  proprie- 
tors to  interfere  with  the  rights  of  the  defendants  in  error  and  others 
situated  on  the  stream  above,  to  use  the  waters  therein  for  irrigation 
purposes. 

We  are  also  of  the  opinion  that  the  trial  court  is  correct  in  the  legal 
conclusions  reached  on  that  branch  of  the  case  that  related  to  trespass  to 
tr>'  title.  The  plaintiffs,  by  virtue  of  their  easement  acquired  from 
their  vendor,  sought  to  eject  and  oust  the  defendants  in  possession,  who 
owned  the  fee  to  the  land  bordering  on  the  stream  in  question.    The 
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plaintiffs  may  have  bad  a  remedy^  but  ejectment  at  common  law,  or 
trespass  to  try  title  under  the  form  of  procedure  in  this  State,  was  not 
the  remedy.  The  owner  of  the  fee  rightfully  in  possession  can  not  be 
ousted  and  deprived  of  possession  of  his  premises  by  one  whose  adverse 
right  merely  consists  in  an  easement.  Wash,  on  Easements,  p.  10 ;  Sedg. 
&  Waite  on  Trial  of  Title  to  Land,  sees.  95,  97,  146,  147;  Pinckum  v. 
Eau  Claire,  81  Wis.,  301. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 
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F.  M.  Jeffries  v.  F.  M.  Smith  et  al. 

Decided  March  11,  1903. 

Garnishment  After  Judgment— Judicial  Notice. 

A  proceeding  to  obtain  garnishment  after  judgment  is  ancillary  to  the 
main  suit,  and,  as  the  court  takes  judicial  notice  of  the  proceedings  therein, 
it  is  unnecessary  to  show  in  the  application  that  judgment  was  rendered  against 
the  defendant  against  whom  garnishment  is  sought. 

Error  from  the  County  Court  of  Bell.  Tried  below  before  Hon. 
G.  M.  Felte. 

Jeffries  prosecutes  error  from  a  judgment  quashing  a  writ  of  garnish- 
ment sued  out  after  judgment  and  dismissing  the  garnishment  proceed- 
ings on  demurrer. 

John  B.  Durrett,  for  plaintiff  in  error. 

D.  L,  Rvssell  and  A.  M,  Monieith,  for  defendants  in  error. 

KEY,  Associate  Justice. — We  hold  that  the  court  erred  in  sustain- 
ing the  demurrers  and  motion  to  quash  the  application  and  writ  of 
garnishment.  The  garnishment  proceeding  was  ancillary  to  the  main 
suit  in  which  judgment  had  been  rendered,  and  the  court  was  required 
to  take  judicial  knowledge  of  the  existence  and  terms  of  the  original 
judgment.  Kelly  v.  Gibbs,  84  Texas,  143;  Simon  v.  Greer,  34  S.  W. 
Eep.,  343. 

The  writ  of  garnishment  was  sought  on  the  groxmd  that  the  garnishee 
was  indebted  to  William  Thatcher,  one  of  the  defendants  against  whom 
the  original  judgment  had  been  rendered.  It  is  true  that  in  the  original 
suit  there  were  other  defendants ;  and  it  is  also  true  that  the  application 
for  writ  of  garnishment  does  not  specifically  state  that  judgment  had 
been  rendered  against  Thatcher.  However,  it  properly  describes  the 
suit,  and  states  that  on  the  5th  day  of  May,  1899,  a  judgment  was  ren- 
dered for  the  applicant  for  $538.50,  and  that  nothing  had  been  paid  or 
collected  on  that  judgment.  We  hold  that  this  was  sufficient.  It  suffi- 
ciently identified  a  judgment  previously  rendered  by  the  same  court; 
and  the  garnishment  proceeding  being  ancillary  to  the  main  suit,  and 
the  court  taking  judicial  knowledge  of  the  terms  of  the  judgment  pre- 
viously rendered,  it  was  unnecessary  for  the  application  to  specifically 
state  that  the  judgment  was  rendered  against  Thatcher. 

Reversed  and  remanded. 
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Mrs.  N.  0.  Thompson  v.  Fort  Worth  &  Bio  Grande  Bailwat 

Company. 

Decided  March  11;  1903. 

1.— Eyidence-r-Agreement— PabUc  Policy. 

There  is  no  rule  of  public  policy  forbidding  an  agreement  that,  in  a  cer- 
tain contingency,  a  party  may  use  hearsay  evidence. 

8.— Hearsay  Evidence— Agreement  of  CounseL 

The  deposition  of  one  injured  on  a  railway  being  about  to  be  taken  under 
a  proceeding  to  perpetuate  his  testimony,  the  general  attorney  of  the  railway 
company,  then  negotiating  about  settlement,  agreed,  that,  if  he  would  not  then 
give  his  deposition,  in  case  of  his  death  the  wife  might  testify  as  to  the  account 
he  had  given  her  as  to  the  cause,  character  and  extent  of  his  injuries.  H^ld, 
that  she  should  have  been  allowed  to  so  testify  in  a  suit  for  injuries  resulting 
from  his  death. 

Appeal  from  the  District  Court  of  Brown.  Tried  below  before  Hon. 
John  W.  Goodwin. 

Mrs.  Thompson  appeals  from  a  judgment  for  defendant  in  a  suit 
brought  by  her  against  the  railway  company. 

Arch.  Orinnan  and  E,  8.  J.  Whitehead,  for  appellant 

West,  Chapman  &  West,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  for  damages  brought  by 
the  surviving  wife  and  children  of  R.  K.  Thompson,  they  alleging  that 
Thompson's  death  was  caused  by  the  negligence  of  the  defendant  rail- 
way company.  After  hearing  the  testimony,  the  trial  court  instructed 
a  verdict  for  the  defendant  upon  the  ground  that  there  was  no  sufficient 
evidence  that  B.  K.  Thompson  was  injured  while  a  passenger  on  the 
defendant's  road  and  by  its  negligence. 

Overruling  all  other  assignments  of  error,  we  sustain  the  third,  which 
complains  of  the  ruling  of  the  court  in  excluding  certain  testimony. 
The  testimony  and  ruling  referred  to  are  disclosed  by  bill  of  exception 
number  2,  which  reads  as  follows : 

''Be  it  remembered  that  on  the  trial  of  the  above  entitled  cause  the 
plaintiffs  offered  to  prove  by  Mrs.  N.  0.  Thompson,  wife  of  B.  K. 
Thompson,  deceased,  that  when  said  B.  K.  Thompson  returned  home 
in  his  injured  condition,  he  told  her  that  on  December  26th,  1898,  he 
was  a  passenger  on  defendant's  freight  train  and  had  some  cattle  on 
the  same  train,  bringing  them  to  Brownwood,  and  that  at  or  near 
Stephenville,  Texas,  the  trainmen  caused  the  car  in  which  he  was  riding 
to  give  a  sudden,  violent  and  unusual  jar,  jerk  and  jolt,  which  threw 
him  from  his  seat  against  the  door  facing  of  said  car,  and  caused  the 
injuries  to  his  head,  shoulder,  back  and  side.  The  defendant  objected  to 
said  evidence  because  the  same  is  hearsay,  which  objections  were  sus- 
tained by  the  court,  and  the  plaintiff  excepted  to  the  ruling  of  the  court, 
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and  the  plaintiflPs  then  oflPered  said  evidence  in  connection  with  the  fol- 
lowing other  evidence,  viz:  The  petition  of  E.  K.  Thompson  and  all 
the  plaintiffs  in  this  suit  which  was  filed  in  the  District  Court  of  Brown 
County,  Texas,  on  February  10,  1898,  to  perpetuate  the  testimony  of 
said  R.  K.  Thompson  to  be  used  in  a  suit  to  be  brought  by  them  or 
either  of  them  in  said  court  for  damages  sustained  by  them  by  reason 
of  the  violence  and  injuries  inflicted  upon  said  R.  K.  Thompson.  In 
this  connection,  plaintiffs  offered  in  evidence  the  direct  and  cross- 
interrogatories  and  the  commission  issued  thereon  to  take  the  deposition 
of  said  R.  K.  Thompson  in  accordance  with  said  petition.  Said  inter- 
rogatories had  indorsed  thereon  the  following  agreement:  *I  hereby 
waive  service,  notice  and  copy,  and  agree  that  commission  may  issue 
authorizing  any  officer  properly  qualified  to  take  the  answer  of  the 
witness  R.  K.  Thompson  to  the  foregoing  direct  and  cross-interroga- 
tories, which  answers  of  said  witness  may  be  used  by  R.  K.  Thompson  or 
any  or  all  of  his  heirs  at  law  in  any  proceeding  instituted  by  him  or 
them  against  the  Fort  Worth  &  Rio  Grande  Railway  Company,  to  recover 
damages  on  account  of  personal  injuries  claimed  by  him  to  have  been 
sustained  while  a  passenger  on  one  of  said  railwa3r^s  freight  trains  on 
the  26th  day  of  December,  1898.  This  14th  day  of  February,  A.  D. 
1899.  (Signed)  N.  H.  Lassiter,  Atty.-for  Deft.  Ry.  Co.'  And  in  this 
connection  plaintiffs  further  offered  to  prove  by  Mrs.  N.  0.  Thompson, 
that  while  said  depositions  of  R.  K.  Thompson  were  about  to  be  taken 
to  said  interrogatories,  N.  H.  Lassiter,  defendant's  general  attorney,  was 
at  said  Thompson's  home,  trying  to  make  a  settlement  with  said  R.  K. 
Thompson  for  his  said  injuries,  and  the  said  N.  H.  Lassiter  then  agreed 
with  plaintiffs  and  R.  K.  Thompson  that  if  he  would  not  give  his  depo- 
sitions until  the  doctor  advised  him  that  he  should  die,  or  anything 
should  happen  that  he  did  not  give  them,  that  Mrs.  N.  0.  Thompson, 
the  doctor  and  any  of  the  grown  children  of  R.  K.  Thompson  could  go 
on  the  stand  in  any  suit  thereafter  brought  by  them  and  testify  as  to 
what  said  R.  K.  Thompson  said  was  the  cause,  character  and  extent  of 
his  injuries.  Then  defendant  objected  to  all  of  this  evidence,  because 
the  same  was  hearsay,  and  because  the  same  is  a  contract  relating  to 
evidence  in  trials  and  seeking  to  vary  and  change  the  rules  of  evidence 
fixed  by  law  and  is  against  public  policy.  Defendant  further  objected 
to  said  evidence  because  the  agreement,  if  any,  was  made  in  another 
and  different  case  and  not  in  the  case  at  bar,  and  because  the  agreement, 
if  any,  related  to  the  demand  that  was  settled  and  not  to  this  action, 
and  because  there  was  no  suit  then  pending  to  which  said  alleged  agree- 
ment related ;  that  the  agreement,  if  any,  was  not  one  which  this  court 
could  or  should  enforce,  and  was  not  made  between  parties  outside  of 
the  court  and  not  relating  to  a  case  then  pending;  that  the  agreement, 
if  it  was  made,  had  reference  to  the  suit  then  pending  to  perpetuate 
the  evidence  of  R.  K.  Thompson  and  not  to  this  suit ;  that  the  matters 
in  conemplation  at  that  time  was  not  the  condition  of  the  affairs  we 
have  here  now.    And  further,  that  an  attorney  would  not  have  authority 
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to  bind  his  client  by  such  an  agreement;  that  hearsay  evidence  can  not 
be  made  competent  that  way;  that  the  alleged  agreement,  if  any,  was 
made  prior  to  the  bringing  of  this  snit  and  does  not  relate  to  this  suit 
or  the  cause  of  action  there  set  up,  but  relates  to  the  suit  then  pending 
to  perpetuate  Thompson's  evidence,  and  the  cause  or  causes  of  action, 
if  any,  to  which  said  suit  relates  and  not  to  the  cause  of  action  here 
sued  upon.  Because  the  agreement,  if  any,  relates  to  the  cause  of  action, 
if  any,  that  was  settled  during  the  lifetime  of  K  K.  Thompson.  Which 
objections  were  by  the  court  sustained  and  said  evidence  excluded  and 
not  allowed  to  be  considered  by  the  jury,  to  which  action  of  the  court 
the  plaintiflEs  then  and  there  and  in  open  court  excepted,  and  tender  this 
bill  of  exceptions  to  the  court  for  approval." 

In  our  opinion  Lassiter,  if  general  attorney  for  the  defendant,  as  the 
plaintiffs  offered  to  prove,  had  the  power  to  make  the  agreement  referred 
to.  And,  while  the  agreement  was  not  in  writing,  we  think,  under  the 
circumstances  referred  to,  it  should  have  'been  enforced.  It  is  highly 
probable  that  on  account  of  that  agreement,  R.  K.  Thompson's  testi- 
mony was  not  perpetuated  in  such  manner  as  to  have  rendered  it  avail- 
able in  this  suit;  and,  such  being  the  case,  it  would  be  unjust  to  the 
plaintiffs  and  equivalent  to  a  fraud  upon  them  not  to  enforce  the  agree- 
ment. We  know  of  no  rule  of  public  policy  that  the  agreement  contra- 
venes; and  we  think  its  terms  are  broad  enough  to  cover  the  evidence 
offered  and  excluded. 

Reversed  and  remanded. 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 
E.  Sohafermeyer  et  al. 

Decided  March  II,  1903. 

Carrier  of  Passengerft— Loss  of  Baggage — Connecting  Lines. 

Where  a  passenger's  trunk  was  checked,  on  a  through  ticket,  over  three 
connecting  lines,  proof  that  at  the  time  it  was  received,  at  destination,  from 
the  third  line,  it  had  been  opened  and  articles  abstracted  therefrom,  would  not 
warrant  a  judgment  against  the  second  (intermediate)  line  for  the  value  of  the 
articles,  there  being  no  proof  as  to  where  the  loss  occurred,  and  the  trunk  hav- 
ing also  been  handled,  before  plaintiff's  discovery  of  the  loss,  by  a  transfer  com- 
pany acting  as  plaintiff's  agent. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  before  Hon. 
A.  S.  McLane. 

Baker,  Bolts,  Baker  &  Loveti,  for  appellant 

A,  Winsloiv,  for  appellee. 

JAMES,  Chief  Justice. — ^The  evidence  is  that  Mre.  Schafermeyer 
bought  of  the  International  &  Great  Northern  Railway  Company  at 
Laredo,  Texas,  a  second  class  passenger  ticket  from  that  place  to  San 
Francisco,  Cal.,  and  had  her  trunk  checked  through.  The  contract  part 
of  the  ticket  limited  the  compan/s  liability  to  what  occurred  on  its 
own  line,  and  also  provided  that  its  liability  as  to  the  baggage  checked 
was  limited  to  wearing  apparel  not  exceeding  $100  in  value.  Its  con- 
necting carriers  were  the  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company  from  San  Antonio  to  El  Paso,  Texas,  and  the  Southern 
Pacific  Company  from  El  Paso  to  San  Francisco.  It  appears  from 
plaintifiE's  testimony  that  when  she  arrived  in  San  Francisco  at  9  o'clock 
in  the  morning  she  gave  her  check  to  a  man  at  the  baggage  room  and 
paid  $1  to  a  man  with  a  wagon  and  team,  who  delivered  her  trunk  to 
her  that  evening  about  5  o'clock.  She  then  noticed  that  the  articles  in 
question,  to  wit,  three  silver  bracelets,  a  gold  watch  and  chain,  and  two 
gold  penholders  were  missing  from  the  trunk.  She  also  testified  that 
the  railroad  company's  seal  on  the  trunk  was  broken;  that  the  hinges 
had  not  been  tampered  with  nor  the  lock  broken,  and  in  her  opinion  the 
articles  could  not  have  been  taken  out  even  with  the  seal  broken,  unless 
some  one  had  used  a  key  and  unlocked  the  trunk.  It  also  appeared 
that  a  transfer  company  handled  the  trunk  from  the  time  it  was  turned 
over  by  the  Southern  Pacific  Company  until  it  was  delivered  to  her, 
and  it  does  not  appear  that  there  was  any  identity,  partnership  or 
agency  between  the  Southern  Pacific  Company  and  the  transfer  company. 

The  action  was  against  all  three  railway  companies.  The  judgment 
appealed  from  is  in  favor  of  the  International  and  Great  Northern 
Railway  Company  and  the  Southern  Pacific  Company,  and  against  ap- 
pellant for  the  value  of  the  articles  as  found  by  the  jury. 
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Appellant  has  no  right  to  complain  of  any  error  that  might  exist  in 
the  judgment  in  favor  of  its  codefendants,  because  it  does  not  appear 
that  it  asked  for  judgment  over  against  either  of  them  (Railway  Co.  v. 
Clements,  20  Texas  Civ.  App.,  498),  and  this  case  will  be  treated  as  if 
appellant,  the  intermediate  carrier,  had  been  sued  alone. 

The  court  charged  the  jury  correctly,  this  being  an  interstate  mat- 
ter to  which  our  statute  is  not  applicable  (Railway  Co.  v.  Richmond, 
94  Texas,  571),  that  only  the  carrier  upon  whose  line  the  loss  occurred 
was  liable,  and  that  neither  was  liable  for  what  occurred  on  the  other's 
line,  and  to  find  against  the  one  upon  whose  line  it  occurred,  if  on  any 
of  them. 

It  devolved  on  plaintiff  to  prove  in  the  first  instance  that  the  jewelry 
was  in  the  trunk  when  received  by  the  International  &  Great  Northern 
Railway  Company.  Her  testimony  tended  to  show  this  fact;  also  that 
when  she  received  the  trunk  in  San  Francisco  the  articles  were  missing 
therefrom.  There  was,  however,  no  direct  or  circumstantial  proof  that 
the  loss  occurred  on  appellant's  line  (or  any  particular  line  of  these 
several  carriers),  and  appellant's  liability  in  the  absence  of  such  proof 
is  fixed,  if  at  all,  by  means  of  presumptive  evidence.  The  case  of  Inter- 
national &  G.  N.  Railway  Co.  v.  Foltz,  3  Texas  Civ.  App.,  644,  furnishes 
the  approved  rule  in  this  State  governing  this  class  of  cases.  This  being 
a  case  of  total  loss  of  the  articles,  as  distinguished  from  mere  damage  to 
them,  a  presumption  of  negligence  arises  against  the  initial  carrier.  If 
it  had  shown  that  such  carrier  delivered  the  trunk  to  appellant  at  San 
Antonio  just  at  it  had  received  it  from  plaintiff,  the  presumption 
against  it  would  be  rebutted,  and  the  presumption  transferred  to  appel- 
lant because  it  would  thereby  appear  that  appellant  received  the  trunk 
with  the  articles  in  it ;  and  unless  appellant  should  rebut  such  presump- 
tion of  negligence  thus  cast  upon  it,  it  would  be  held  responsible. 

Appellant  says  that  the  evidence  in  this  record  did  not  warrant  judg- 
ment against  it,  and  with  this  we  are  forced  to  agree  for  the  following 
reasons :  Before  any  presumption  could  be  indulged  against  auy  of  the 
carriers,  it  was  necessary  for  plaintiff  to  show  in  some  manner  that  the 
loss  occurred  in  transit,  that  is  after  delivery  to  the  first  and  before  de- 
livery by  the  last  carrier.  It  was  not  shown  that  the  trunk  was  minus 
the  articles  in  transit,  nor  when  it  left  the  hands  of  the  Southern 
Pacific  Company  at  San  Francisco.  The  transfer  company,  or  the  per- 
son to  whom  the  Southern  Pacific  Company  delivered  it,  was  plaintiff's 
agent  and  employe,  and  there  is  not  any  evidence  to  prove  that  at  that 
time  it  was  in  the  condition  it  was  discovered  to  be  in  eight  hours  later, 
when  opened  by  plaintiff.  This  fact,  if  true,  could  have  been  shown, 
but  it  was  not.  If  shown,  the  presumptions,  which  the  law  creates  in 
such  a  case,  would  have  been  set  in  motion.  For  the  above  reasons  the 
evidence  does  not  warrant  the  judgment,  aud  it  will  therefore  be 
reversed. 

The  testimony  of  the  witnesses  was  that  the  Galveston,  Harrisburg 
&   San  Antonio  Railway  Company  transported   the  trunk  from   San 
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Antonio  to  El  Paso  just  as  it  had  received  it  from  the  initial  line. 
Appellee  insists  that  the  following  testimony  is  sufficient  to  prove  that 
the  loss  happened  while  the  trunk  was  in  appellant's  hands  and  before 
turning  it  over  to  the  Southern  Pacific  Company  at  El  Paso.  Bishop, 
appellant's  general  baggage  agent  at  that  place^  testified  that  he  handled 
this  trunk;  that  while  it  was  in  his  custody  it  was  not  removed  from  the 
car  and  remained  in  the  car  while  it  was  changed  from  one  man  to 
another,  that  is  while  one  man  gave  the  car  up  to  the  man  who  relieved 
him;  that  he  delivered  the  trunk  to  the  train  baggageman  (the  baggage 
agent  of  the  Southern  Pacific  Company),  who  carried  it  from  El  Paso, 
and  it  was  in  the  same  condition  as  when  he  received  it.  That  he 
handled  and  was  in  charge  of  the  trunk  at  El  Paso;  that  he  did  not 
make  the  examination  personally;  that  the  examination  was  made  by 
Mr.  H.  Raynor,  who  is  employed  for  that  purpose;  that  there  was  no 
indication  that  the  trunk  had  been  tampered  with  or  -articles  stolen 
therefrom  before  it  came  into  his  possession;  that  there  would  be  a  re- 
mote possibility. 

Appellee  insists  that  from  this  testimony,  and  the  fact  that  Mr. 
Eaynor's  statement  was  not  taken,  the  jury  could  infer  that  the  loss 
occurred  on  appellant's  line.  We  can  not  agree  with  this  as  affirmative 
proof.  But  we  are  of  opinion  that  such  testimony  might  not  be  suffi- 
cient to  rebut  a  presumption  of  negligence  (if  the  presumption  had 
been  created  against  appellant),  which  would  be  a  matter  for  the  jury. 

The  case  above  cited  settles  also  the  question  raised  by  the  fifth  as- 
signment of  error,  as  to  the  clause  limiting  defendant's  liability  in  case 
of  loss  to  $100.  We  find  no  error  in  what  is  alleged  in  the  fourth  assign- 
ment.   The  other  assignments  it  is  not  deemed  necessary  to  discuss. 

The  judgment  in  favor  of  the  International  &  Great  Northern  Rail- 
way Company  and  Southern  Pacific  Company  will  not  be  disturbed^;  and 
the  judgment  against  the  appellant  will  be  reversed  and  the  cause  as 
between  plaintiff  and  appellant  remanded  for  another  triaL 

Reversed  and  remanded. 
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J.  A.  Sullivan  v.  M.  C.  Dooley. 

Decided  March  11,  10O3. 

l^^Water  Courses— ObatTucting—Ripaxian  Owners— Injunction. 

Where  a  creek  forming  the  boundary  between  two  landowners  frequently 
overflows,  inundating  portions  of  the  land  on  both  sides,  the  land  of  one  of  such 
owners  being  more  subject  to  overflow,  an  injunction  will  lie  in  equity  to  re- 
strain the  latter  from  filling  in  the  low  places  along  the  creek  bank  on  his  side 
and  constructing  a  levee  there  such  as  will  cause  the  stream  to  unnaturally 
overflow  the  land  of  the  other  owner. 

8.— Same— Injunction— Insolvency  of  Defendant. 

In  an  action  to  restrain  such  ower  by  injunction  it  is  not  necessary  for 
plaintiff  to  allege  that  the  defendant  is  insolvent,  since  our  statute  in  relation 
to  injunctions  is  construed  as  authorising  the  grant  of  the  writ  where  it  ap- 
pears that  the  party  applying  therefor  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  requires  the  restraint  of  some  act  prejudicial 
ta  the  applicant,  and  this  although  there  may  be  an  adequate  remedy  at  law. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Bichard  Morgan. 

Ford  £  Crawford,  for  appellant 

Jf .  L.  Dye,  for  appellee. 

FLY,  Associate  Justice. — ^Appellant  applied  for  an  injunction  to 
restrain  appellee  from  erecting  a  levee  along  the  banks  of  a  creek  which 
formed  the  boundary  line  between  the  land  of  appellant  and  appellee. 
A  general  demurrar  to  the  petition  was  sustained. 

It  was  alleged  in  the  petition  that  the  parties  owned  lands  adjoining 
each  other,  the  creek  forming  the  boundary .  line  between  them ;  that 
the  creek  was  ten  miles  long,  and  flowed  into  the  Trinity  River  two 
miles  below  the  land  of  the  parties.  That  the  creek  frequently  over- 
flows its  banks,  and  inundates  portions  of  the  land  on  both  sides  of  it, 
that  of  appellee  being  easier  overflowed  than  that  of  appellant.  "That 
the  defendant,  in  violation  of  plaintiffs  right  to  have  the  water  of  said 
stream  pursue  its  natural  course,  began  the  construction  of  a  levee  on 
the  north  bank  of  said  stream  and  continues  to  build  the  same.  That 
the  defendant  has  filled  in  the  natural  low  places  of  the  said  stream 
and  is  about  to  construct  a  levee  on  the  north  bank  of  said  stream  along 
the  entire  length  of  the  boundary  line  between  plaintiff  and  defendant. 
Plaintiff  shows  to  the  court  that  he  is  cultivating  and  using  his  land  on 
the  south  bank  of  said  stream  up  to  the  bank,  and  that  the  erection  of 
said  dykes  on  defendant's  side  of  said  stream,  and  the  filling  in  of  the 
low  places,  drains  and  draws  in  said  bank,  will  cause  the  stream  to  un- 
naturally overflow  the  lands  of  plaintiff,  to  his  great  damage.     That  on 

the day  of ^  1902,  defendant  began  such  work,  and  threateps 

to  continue  the  same,  to  plaintiff's  great  damage.  That  said  injury  is 
irreparable  and  can  not  be  compensated  in  damages;  and  that  tiie  de- 
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fendant  is  not  now,  and  would  not  be,  in  the  opinion  of  the  plaintiff, 
at  the  termination  of  this  suit,  the  owner  of  property,  real  or  personal, 
sufficient  to  satisfy  this  plaintiff  for  the  damages  he  would  idtimately 
sustain  from  the  diversion  of  the  said  stream  of  water  from  its  natural 
channel  aforesaid,  and  the  flooding  of  his  lands,  as  the  defendant  is 
now  doing  and  is  about  to  do." 

Under  the  civil  law  it  appears  that  all  waters,  whether  ^rface  water 
or  that  flowing  in  water  courses,  is  regulated  by  the  same  rule,  which  is, 
that  if  they  have  their  course  regulated  by  the  contour  of  the  land,  by 
regulation  or  by  title  or  ancient  possession,  no  change  can  be  made  in 
the  course  of  the  water,  to  the  detriment  of  anyone  else.  The  common 
law  rule  on  that  subject  is  uncertain,  but  it  has  been  declared  to  be  the 
rule  of  the  common  law  that  a  person  may  act  as  he  pleases  to  get  rid  of 
the  jsurf ace  water,  and  that  neither  its  detention,  diversion  nor  repulsion 
is  an  actionable  injury,  even  though  damages  may  ei^ue.  Jones  v. 
Hannovan,  55  Mo.,  462 ;  Bowlsby  v.  Speer,  31  N.  J.  L.,  351. 

There  has  been  a  great  diversity  of  opinion  as  to  the  rights  and  liabil- 
ities of  parties  diverting  surface  water  from  their  land,  but  not  more 
so  than  on  the  question  as  to  what  constitutes  surface  water.  Some 
courts  hold  that  flood  water  from  a  stream  is  surface  water,  but  the 
larger  number  class  such  water  as  a  part  of  the  stream,  and  hold  that 
it  is  not  surface  water. 

In  the  case  of  O'Connell  v.  Railway,  13  Law.  Rep.  Ann.,  394,  the 
authorities  on  the  question  as  to  what  constitutes  surface  water  and  as 
to  the  rights  of  parties  to  divert  waters,  whether  surface  or  otherwise, 
are  fully  reviewed  by  the  Supreme  Court  of  Georgia.  The  court  said: 
"If  the  flood  water  becomes  severed  from  the  main  current  or  leaves 
the  stream,  never  to  return,  and  spreads  out  over  the  lower  ground,  it 
has  become  surface;  but  if  it  forms  a  continuous  body  with  the  water 
flowing  in  the  ordinary  channel,  or  if  it  departs  from  such  channel 
animo  revertendi,  presently  to  return,  as  by  the  recession  of  the  waters, 
it  is  to  be  regarded  as  still  a  part  of  the  river.  The  identity  of  a  river 
does  not  depend  upon  the  volume  of  water  which  may  happen  to  flow 
down  its  course  at  any  particular  season.  The  authorities  hold  that  a 
stream  may  be  wholly  dry  at  times  without  losing  the  character  of  a 
water  course.  So,  on  the  other  hand,  it  may  have  a  flood  channel  to 
retain  the  surplus  waters,  until  they  can  be  discharged  by  the  natural 
flow."  We  think  the  language  quoted  is  supported  by  common  sense 
and  experience  as  well  as  the  weight  of  authority. 

The  question  presented  in  the  Georgia  case  is  the  same  one  presented 
by  the  record  in  this  case,  and  that  is,  whether  the  owner  of  land  on 
the  bank  of  a  stream  can,  without  liability,  erect  on  his  own  land  an 
embankment  which  increases  the  overflow  in  times  of  flood  upon  the 
land  of  the  opposite  proprietor,  to  the  injury  thereof.  The  court  held : 
"There  is  no  public  policy  to  allow  one  land  owner  to  improve  his  con- 
dition at  the  cost  of  his  neighbor;  but  the  improver  must,  at  his  peril, 
see  to  it  that  the  benefit  to  himself  is  large  enough  to  pay  both  him  and 
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his  neighbor's  damage,  if  any.  The  law  does  not  look  to  the  interest  of 
one  individual,  but  recognizes  and  enforces  the  duties  implied  in  his 
relation  to  others/' 

In  the  case  of  Railway  v.  Brevoort,  25  Law.  Rep.^  Ann.,  527,  the 
subject  of  riparian  rights  is  well  discussed.  It  was  said :  "The  waters 
cast  into  a  stream  by  ordinary  floods  must  have  a  channel  in  which  they 
are  accustomed  to  flow,  and,  if  they  have,  that  channel  is  a  natural 
watercourse,  with  which  no  riparian  proprietor  can  lawfully  interfere 
to  the  injury  of  another.  If  there  is  a  natural  waterway  or  course,  and 
its  existence  is  necessary  to  carry  off  the  water  cast  into  the  stream  by 
ordinary  floods,  that  way  is  the  flood  channel  of  the  stream ;  and,  if  it 
is  the  flood  channel  of  the  stream,  the  water  which  flows  there  can  not  be 
regarded  as  surface  water.  Surface  water  is  that  which  is  diffused  over 
the  ground  from  falling  rains  or  melting  snows,  and  continues  to  be 
such  until  it  reaches  some  bed  or  channel  in  which  water  is  accustomed 
to  flow.  Surface  water  ceases  to  be  such  when  it  enters  a  watercourse 
in  which  it  is  accustomed  to  flow;  for  having  entered  the  stream,  it 
becomes  a  part  of  it,  and  loses  its  original  character.  *  ♦  ♦  It 
must  necessarily  follow  from  this  general  principle  that  where  water 
naturally  flows,  though  the  volume  may  change  with  the  varying  seasons, 
there  is  a  natural  watercourse,  even  though  at  times  the  place  where  the 
water  flows  in  ordinary  floods  may  become  entirely  dry.'*  It  w^s  held 
by  the  court  that  the  construction  of  a  levee  along  the  banks  of  the 
stream  whereby  the  flood  waters  were  carried  on  the  land  of  an  adjoining 
proprietor  was  a  plain  invasion  of  his  rights,  and  that  an  injunction 
should  be  granted. 

In  the  case  of  Burwell  v.  Hobson,  12  Grattan,  322,  65  Am.  Dec.,  247, 
it  was  contended  that  a  riparian  proprietor  might  lawfully  protect  his 
property  from  floods  by  erecting  obstructions,  though  the  necessary  ef- 
fect was  to  turn  the  water  on  the  land  of  the  adjacent  landowner.  It 
was  held,  *^e  has  no  right  to  buidd  anything  which,  in  times  of  ordinary 
flood,  will  throw  the  waters  on  the  grounds  of  another  proprietor,  so  as 
to  overflow  and  injure  them." 

In  the  case  of  Webster  v.  Harris,  69  S.  W.  Rep.,  782,  an  injunction 
was  sought  to  restrain  the  defendants  from  interference  with  riparian 
rights,  and  it  was  held  that  the  rights  of  riparian  proprietors  are  corre- 
lative, and  such  rights  may  be  protected  by  injunction. 

We  conclude  that  the  allegations  in  the  petition  to  the  effect  that 
appellee  has  filled  in  the  low  places  in  the  stream,  and  is  about  to  con- 
struct a  levee  which  will  cause  the  stream  to  unnaturally  overflow  the 
lands  of  appellant,  showed  a  contemplated  invasion  of  the  rights  of 
appellant,  and  that  the  petition  was  good  as  against  a  general  demurrer. 

It  was  not  necessary  to  allege  that  the  wrongdoer  was  insolvent,  or 
unable  to  respond  in  damages.  "To  protect  against  constant  or  fre- 
quently recurring  injuries  from  the  wrongful  diversion  of  water^  equity 
has  jurisdiction  concurrent  with  courts  of  law,  and  will  enjoin  the 
wrongdoer,  without  regard  to  his  ability  to  respond  in  damages,  since  a 
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single  action  at  law  would  not  furnish  an  adequate  remedy,  and  a  mul- 
tiplicity of  suits  can  be  avoided  by  proceeding  in  equity."  Eoberts  v. 
Vest  (Ala.),  28  So.  Rep.,  412;  Railway  v.  Tait,  63  Texas,  223;  Railway 
V.  Seymour,  63  Texas,  347. 

It  is  held  in  the  case  of  Sumner  v.  Crawford,  91  Texas,  129,  that  by 
virtue  of  the  provisions  of  article  2989,  Revised  Statutes,  an  action  for 
injunction  may  be  maintained  in  cases  "where  it  shall  appear  that  the 
party  applying  for  such  writ  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  requires  the  restraint  of  some  act  pre- 
judicial to  the  applicant,"  although  there  may  be  an  adequate  remedy  at 
law. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Sun  Life  Insurance  Company  of  America  v.  L.  A.  Murfp. 

Decided  March  12,  1903. 

Appeal  to  County  Conit — New  Cause  of  Action. 

Where  plaintiff  sued  in  the  justice  court  for  an  amount  due  on  a  special 
salary  contract,  and  on  appeal  to  the  county  court  filed  an  amendment  therein 
seeking  to  recover  an  additional  amount  claimed  as  due  on  a  guaranty  contract, 
being  a  separate  distinct  item  accruing  subsequently  to  the  special  salary,  such 
amendment  set  up  a  new  cause  of  action,  and  the  court  erred  in  refusing  to 
sustain  exceptions  thereto. 

Appeal  from  the  County  Court  of  Galveston.    Tried  below  before 
Hon.  John  W.  Campbell. 

James  B.  <Sc  Chas.  J.  Stubbs,  for  appellant 

Marsene  Johnson,  for  appellee. 

GABRETT,  Chief  Justice. — ^L.  A.  Murff  brought  this  suit  Novem- 
ber 5,  1901,  in  a  justice  court  against  the  Sun  Life  Insurance  Company 
of  America  upon  an  account  for  commissions  and  salary,  $56  principal 
and  $6.60  interest  The  defendant  pleaded  payment,  and  also,  in  re- 
convention, a  balance  of  $108.60  which  it  alleged  the  plaintiff  owed  it. 
A  trial  in  the  justice  court  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff for  the  amount  sued  for.  An  appeal  was  taken  to  the  county  court 
by  the  defendant.  In  the  county  court,  the  plaintiff,  with  leave  of  the 
court,  filed  an  amended  petition  in  which  he  alleged  that  he  had  been  em- 
ployed by  the  defendant  as  assistant  superintendent  in  Galveston,  Texas, 
by  a  contract  in  writing  by  which  the  defendant  agreed  to  pay  plaintiff 
a  guaranty  salary  of  $15  a  week,  and  a  special  salary  of  twice  the  net 
increase  of  the  collectible  weekly  debit  of  all  agents  working  under  the 
plaintiff  as  assistant  superintendent,  on  condition  that  the  net  increase 
should  average  at  least  one  dollar  a  week  ai\d  $52  for  the  year.  That 
said  contract  was  effective  from  its  date,  November  28,  1898,  until  De- 
cember 22,  1900,  and  plaintiff  performed  his  duties  thereunder,  and 
defendant  paid  his  regular  guaranty  salary  of  $15  a  week  until  No- 
vember 28,  1900;  that  the  net  increase  for  the  year  ending  November 
28,  1899,  amounted  to  the  sum  of  $54.04;  all  the  conditions  were  al- 
leged to  have  been  met,  and  it  was  alleged  that  there  became  due  the 
plaintiff  by  the  defendant  as  his  special  salary  the  sum  of  $55,  which 
the  plaintiff  was  entitled  to  recover  with  legal  interest.  Plaintiff  fur- 
ther alleged  that  on  December  22,  1900,  there  was  due  him  by  the  de- 
fendant his  guaranty  salary  for  the  two  weeks  next  preceding  that  date ; 
that  the  defendant  had  paid  him  on  account  thereof  $8.80,  and  with- 
held from  him  the  sum  of  $21.20,  which  it  had  failed  and  refused  to 
pay.  Judgment  was  asked  for  the  sum  of  $55  and  interest  as  special 
salary  due  the  plaintiff,  and  the  sum  of  $21.20  and  interest  due  him 
Vol.  31  civil— 38 
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on  his  regular  salary.  The  defendant  excepted  to  the  claim  for  $21.20 
as  a  new  cause  of  action,  set  up  for  the  first  time  in  the  county  court; 
pleaded  payment  of  all  amounts  accruing  under  the  contract,  and  again 
pleaded  in  reconvention  the  sum  of  $108.60,  as  in  the  justice  court 
The  court  overruled  the  exceptions,  and  the  case  was  tried  by  a  jury 
and  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  the 
.  full  amount  sued  for. 

The  plaintiff  testified  that  the  defendant  still  owed  him  $54.04  earned 
by  him  during  the  first  year  of  the  contract  as  special  salary,  and  the 
sum  of  $21.20,  withheld  out  of  his  last  two  weeks  guaranteed  salary. 
The  defendant  put  in  evidence  108  receipts  of  the  plaintiff  for  the 
weekly  guaranty  salary  for  each  week  of  his  entire  period  of  employ- 
ment. It  also  put  in  evidence  seventeen  receipts  given  by  him  for 
special  salary,  together  with  a  statement  of  his  account  made  out  in 
accordance  with  the  terms  of  the  contract,  which  showed  that  all  of  the 
special  salary  up  to  a  settlement  had  June  11,  1900,  had  been  paid,  and 
that  after  that  date  no  special  salary  accrued  according  to  the  terms  of 
the  contract;  but  in  March,  1901,  the  plaintiff  having  claimed  that  the 
defendant  was  still  indebted  to  him  for  special  salary,  the  defendant 
waived  the  terms  of  the  contract  which  required  a  stipulated  net  in- 
crease, and  paid  him  in  full  for  the  actual  increase,  according  to  which 
there  would  be  a  balance  due  him  of  $45.08,  and  took  his  receipt  for 
that  sum,  dated  March  23,  1901,  as  for  salary  of  every  description  and 
in  full  of  all  demands.  The  plaintiff  admitted  the  receipt  of  all  the 
amounts  shown  by  his  receipts  put  in  evidence,  except  the  receipts  for 
■  the  last  two  weeks  of  guaranty  salary,  out  of  which  he  said  the  defend- 
ant reserved  $21.20  on  account  of  lapses  in  policies  which  plaintiff  after- 
wards discovered  to  be  error.  Plaintiff's  amendment  claiming  the 
$21.20  was  filed  in  the  county  court  only  two  days  before  the  cause  was 
called  for  trial,  and  when  the  trial  judge  overruled  the  defendant's  ex- 
ceptions to  the  item  as  a  new  cause  of  action,  it  was  too  late  to  get  the 
evidence  of  the  defendant's  president  and  secretary,  as  will  appear  from 
a  bill  of  exception  showing  the  refusal  of  the  judge  to  continue  the  case. 

We  are  of  the  opinion  that  the  item  for  $21.20  was  a  new  cause  of 
action  to  which  the  defendant's  exception  should  have  been  sustained. 
As  originally  brought  in  the  justice  court,  the  suit  was  for  $55  for  spe- 
cial salary,  as  fully  shown  by  the  pleading  filed  in  the  county  court. 
The  $21.20  set  out  in  the  amendment  as  guaranty  salary  was  entirely 
separate  and  distinct  in  its  nature,  and  not  an  extension  or  enlargement 
of  the  original  demand,  but  accrued  subsequently  to  it.  It  will  be  un- 
necessary to  consider  the  assignment  of  error  upon  the  action  of  the 
court  in  refusing  the  continuance. 

A  written  receipt  given  for  money  may  be  explained  or  contradicted 
by  parol  evidence,  but  the  plaintiff  did  not  deny  the  receipt  of  any  of 
the  sums  of  money  as  shown  by  his  receipts  put  in  evidence  by  the  de- 
fendant, except  as  to  the  two  last  given  for  the  guaranteed  salary,  and 
these  are  eliminated  from  the  case  by  the  error  of  the  court  in  refusing 
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to  strike  out  the  item  to  whieh  they  relate.  No  explanation  was  given 
by  the  plaintiff  of  the  receipts  given  by  him  for  advances  in  special 
salary  that  prevents  their  application  to  the  clear  statement  of  his  ac- 
count furnished  by  the  defendant,  and  the  correctness  of  which  is  not 
disputed.  It  clearly  appears  from  all  the  evidence  in  the  ease  accord- 
ing to  a  proper  construction  of  the  contract  that  the  plaintiff  has  been 
at  least  fully  paid  all  that  the  defendant  agreed  to  pay  him,  even  after 
the  forfeitures  had  been  waived  by  it.  The  judgment  of  the  court  be- 
low will  be  reversed,  and  since  the  undisputed  evidence  shows  that  the 
plaintiff  is  not  entitled  to  recover  anything  of  the  defendant,  judgment 
will  be  here  rendered  in  ita  favor. 

Reversed  and  rendered. 


596  Ellis  v.  Port  Bend  County. 

C.  6.  Ellis  et  al.  v.  Foet  Bend  County. 

Decided  March  13,  1903. 

1. — County  Convicts — ^Hiring  Bond — Tnhnman  Treatment. 

Under  the  statute  providing  that  hirers  of  county  convicts  shall  execute 
bond  to  the  county  in  the  amount  of  hire  agreed  on,  conditioned  that  the  hirer 
will  pay,  when  due,  all  moneys  becoming  due  under  the  contract  of  hire,  and  also 
that  he  will  treat  the  convicts  humanely,  etc.,  the  county  can  recover  on  the 
bond  only  for  failure  to  pay  the  hire  agreed  on,  and  not  for  breach  of  the 
covenant  to  treat  the  convicts  humanely.    Rev.  Stats.,  art.  3745. 

2. — Same — Common  Law  Obligation— Danugea. 

Even  if  such  bond  could  be  treated  as  a  common  law  obligation,  so  as  to 
permit  a  recovery  thereon  for  breach  of  the  condition  as  to  humane  treatment, 
the  amount  of  the  recovery  would  be  limited  to  the  actual  damages  resulting 
to  the  county,  since  the  sum  named  in  the  bond  is  not  liquidated  damages  or  a 
penalty  fixed  by  the  statute  for  a  breach. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Eugene  Williams,  for  plaintiffs  in  error. 

Clarence  B.  Wharton,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice.— On  October  28,  1897,  Fort 
Bend  County,  acting  under  authority  of  article  3745  of  tiie  Revised 
Statutes,  entered  into  a  contract  with  plaintiff  in  error,  C.  6.  Ellis,  by 
which  it  agreed  to  hire  and  did  hire  to  said  Ellis  all  persons  who  might 
become  county  convicts  of  said  county  between  the  1st  day  of  January, 
1898,  and  the  1st  day  of  January,  1900,  except  females,  boys  under  16 
years  of  age,  and  confirmed  cripples  or  invalids  who  were  not  physically 
able  to  perform  a  fair  day's  work.  This  contract  provided  that  said 
Ellis  should  pay  the  county  the  sum  of  $6.12^4  per  month  for  each  con- 
vict received  by  him,  such  convict  to  be  hired  by  the  said  Ellis  for  the 
period  of  time  required  to  discharge  the  fine  and  costs  due  by  him  at 
the  rate  allowed  by  law;  that  the  liability  of  said  Ellis  for  the  hire  of 
each  convict  should  begin  on  the  morning  after  the  delivery  of  such 
convict  to  Ellis,  said  delivery  to  be  made  at  the  county  jail  of  Fort 
Bend  County ;  that  the  payments  for  the  hire  of  said  convicts  should  be 
made  monthly  by  said  Ellis  on  the  first  day  of  each  month  for  the  next 
preceding  month;  that  Ellis  should  treat  all  convicts  delivered  to  him 
under  said  contract  humanely  while  in  his  employment;  that  he  would 
furnish  them  with  a  sufficient  quantity  of  good  and  wholesome  food 
and  comfoiiable  clothing  and  with  medicine  and  medical  attention 
while  sick ;  and  that  he  would  not  require  them  to  work  at  unreasonable 
hours,  or  for  a  longer  time  during  any  one  day  than  other  laborers  doing 
the  same  kind  of  labor  are  accustomed  to  work.  It  was  stipulated  in 
the  contract  that  any  violation  of  its  covenants  on  the  part  of  Ellis 
would  give  the  county  the  right  to  rescind  the  contract^  declare  a  for- 
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feiture  of  the  bond  accompanying  same,  and  take  possession  of  the 
convicts. 

At  the  time  this  contract  was  entered  into  the  said  C.  G.  Ellis  as 
principal,  and  D.  A.  Turner  and  E.  H.  Ellis  as  sureties,  executed  and 
delivered  to  the  defendant  in  error  the  following  bond: 

"The  State  of  Texas,  County  of  Fort  Bend.  Know  all  men  by  these 
presents  that  we,  the  undersigned,  C.  G.  Ellis,  as  principal,  and  D.  A. 
Turner  and  E.  A.  Ellis,  as  sureties,  do  hereby  acknowledge  ourselves 
held  and  firmly  bound  unto  J.  S.  McEachin,  county  judge  of  Fort  Bend 
County,  Texas,  and  unto  his  successors  in  oflBce  in  the  penal  sum  of  two 
thousand  and  five  hundred  dollars  ($2500)  for  the  payment  of  which 
to  be  well  and  truly  made  to  the  said  county  judge,  or  his  successor,  at 
his  office  in  the  town  of  Richmond,  Texas,  we  jointly  and  severally  bind 
ourselves  and  each  of  our  heirs,  executors  and  administrators,  firmly, 
by  these  presents:  The  conditions  of  this  obligation  ar.e  such  that 
whereas  the  above  bounden  C.  G.  Ellis  has  this  day  hired  the  county 
convicts  of  said  Fort  Bend  County,  Texas,  for  a  period  of  two  years, 
commencing  January,  1898,  upon  the  terms  and  conditions  set  out  and 
sworn  in  the  written  contract  hereto  attached  as  a  part  thereof ;  there- 
fore, should  the  said  C.  G.  Ellis  promptly  and  faithfully  and  fully  pay 
to  said  county  judge,  or  his  successor,  at  the  times,  place  and  in  the 
manner  set  out  in  said  contract,  all  sums  of  money  becoming  due  under 
said  contract;  and  shall  treat  said  convicts  humanely  while  in  his  em- 
ployment, and  shall  furnish  them  with  a  sufficient  supply  of  good  and 
wholesome  food  and  comfortable  clothing,  and  with  medicine  and  med- 
ical attention  while  sick;  and  shall  not  require  the  convicts  to  work  at 
unreasonable  hours,  or  for  a  longer  time  during  the  day  than  other 
laborers  doing  the  same  kind  of  labor  are  accustomed  to  work;  and 
shall  do  and  perform  all  things  undertaken  and  agreed  to  be  done  and 
performed,  as  shown  by  said  contract  hereto  annexed,  according  to  its 
tenor  and  terms,  then  this  obligation  shall  be  void ;  otherwise  to  remain 
in  full  force  and  effect. 

'Witness  our  hands  at  Eichmond,  Texas,  on  this  the  28th  day  of  Oc- 
tober, A.  D.  1897. 

"C.  G.  Ellis. 
''D.  A.  Turner. 
"E.  A.  Ellis, 
*TBy  his  Attorney  in  Fact,  C.  G.  Ellis. 

''Signed  in  presence  of:    Massie  Beavens,  J.  C.  Locke. 

"Approved  this  the  10th  day  of  November,  A.  D.  1897. 

"J.  S.  MoEachin, 
"County  Judge  of  Fort  Bend  County,  Texas." 

This  suit  was  brought  by  defendant  in  error  to  recover  the  amount 
named  in  said  bond  as  a  statutory  penalty  for  the  breach  by  C.  G.  Ellis 
of  his  covenant  to  treat  humanely  the  convicts  delivered  to  him  under 
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said  contract.  The  petition  sets  out  the  contract  and  bond,  and  alleges 
that  under  said  contract  a  certain  number  of  convicts  were  turned  over 
to  said  Ellis  during  the  months  of  January,  February  and  March,  1898 ; 
that  said  Ellis  did  not  treat  said  convicts  humanely,  but  that  in  viola- 
tion of  his  said  contract  he  put  them  in  charge  of  overseers  and  agents 
who,  with  his  knowledge  and  consent,  treated  them  in  a  cruel  and  in- 
human manner.  The  nature  and  extent  of  the  alleged  cruel  treatment 
is  fully  set  out  in  the  petition.  It  is  further  alleged  that  the  ill  treat- 
ment of  the  convicts  was  of  such  a  nature  that  the  county  judge,  acting 
for  the  county,  under  the  power  reserved  in  said  contract,  revoked  the 

same  on  the day  of  March,  1898,  and  took  said  convicts  from  the 

possession  of  said  Ellis,  and  that  by  reason  of  the  facts  alleged  the  said 
Ellis  and  his  sureties  on  said  bond  became  and  are  liable  to  the  plaintiff 
in  the  sum  of  $2500,  for  which  amount  judgment  is  prayed. 

The  defendants  answered  by  general  and  special  demurrers  and  gen- 
eral denial,  and  by  various  special  pleas,  the  nature  of  which  it  is  un- 
necessary to  set  out.  The  trial  in  the  court  below  without  a  jury 
resulted  in  a  judgment  in  favor  of  plaintiff  for  the  sum  of  $2500,  the 
penal  sum  named  in  the  bond  sued  on.  The  execution  of  the  contract 
and  bond,  the  delivery  thereunder  of  the  county  convicts  to^C.  G.  Ellis, 
and  the  breach  by  said  Ellis  of  his  covenant  to  treat  the  convicts  hu- 
manely, was  shown  by  undisputed  evidence.  It  was  further  shown  by 
undisputed  evidence  that  Ellis  had  paid  the  county  the  full  amount  of 
the  hire  of  said  convicts  for  the  time  they  were  in  his  possession.  There 
is  no  evidence  that  the  county  suffered  any  damage  on  account  of  the 
breach  of  the  contract  by  Ellis  except  the  cost  of  removing  the  convicts 
from  Ellis's  plantation  back  to  the  county  jail,  which  cost  amounted  to 
the  sum  of  $10.  The  county  rescinded  the  contract,  took  possession  of 
the  convicts  and  removed  them  to  the  county  jail  about  the  Ist  of  March, 
1898.  During  the  period  covered  by  the  contract  there  were  103  con- 
victs from  the  various  courts  of  Fort  Bend  County  who  would  have  been 
hired  to  Ellis  under  the  provision  of  said  contract,  had  the  same  re- 
mained in  force.  The  total  amount  of  fines  and  costs  due  the  county 
by  these  103  convicts  was  $3167.80.  There  is  no  evidence  as  to  what 
disposition  was  made  of  these  convicts,  or  whether  the  fines  and  costs 
due  by  them  were  collected  by  the  county. 

In  our  opinion  neither  the  pleadings  nor  the  evidence  in  the  case 
authorized  a  judgment  in  favor  of  the  plaintiff  for  any  amount.  If  the 
bond  upon  which  the  suit  was  brought  is  treated  as  a  statutory  bond,  and 
conceded  to  be  in  substantial  compliance  with  article  3746  of  the  Revised 
Statutes,  then  the  $2500  named  in  said  bond  must  be  considered  as  the 
probable  aggregate  amount  of  the  hire  of  the  convicts  agreed  upon  by 
the  parties  to  the  contract,  and  is  not  intended  as  agreed  or  liquidated 
damages  for  any  breach  of  the  bond  by  the  hirer.  The  statute  is  as 
follows : 

"Art.  3746.  Hirers  of  convicts  shall  execute  bond  payable  to  the 
county  judge  of  the  county,  with  two  or  more  good  and  sufficient  sure- 
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ties,  in  the  amount  of  hire  agreed  upon,  conditioned  as  follows:  (1) 
That  the  hirer  will  promptly  and  faithfully  pay  the  amount  of  money 
mentioned  in  the  bond  when  the  same  becomes  due,  and  it  shall  be 
stated  in  the  bond  when  the  same  becomes  due.  (2)  That  he  will  treat 
the  convict  humanely  while  in  his  employment.  (3)  That  he  will  fur- 
nish the  convict  with  a  sufficient  quantity  of  good  and  wholesome  food, 
with  comfortable  clothing  and  medicine  when  sick.  (4)  That  he  will 
not  require  the  convict  to  work  at  unreasonable  hours,  or  for  a  longer 
time  during  any  one  day  than  other  laborers  doing  the  same  kind  of 
labor  are  accustomed  to  work.  Such  bond  shall  be  approved  by  the 
county  judge  and  filed  in  the  office  of  the  clerk  of  the  county  court.^* 

It  is  clear  from  the  language  of  this  statute  that  the  bond  is  only  re- 
quired to  be  for  an  amount  sufficient  to  secure  the  county  in  the  pay- 
ment by  the  hirer  of  the  agreed  hire  of  the  convicts,  and  the  amount  of 
such  agreed  hire,  which  is  required  to  be  stated  in  the  bond,  is  not  in- 
tended as  a  stipulation  fixing  the  amount  of  damage  for  any  breach  of 
the  other  conditions  of  the  bond.  The  county  has  in  no  sense  a  property 
right  in  its  convicts,  but  only  a  right  to  a  sufficient  amount  of  the  pro- 
ceeds of  the  labor  of  the  convict  to  pay  the  fine  and  costs  due  it,  and  to 
this  extent  only  is  it  authorized  under  this  statute  to  require  security 
of  the  hirer  of  a  convict.  The  ill  treatment  of  a  county  convict  by  his 
hirer  does  not  damage  the  county  unless  it  is  thereby  prevented  from 
collecting  the  fine  and  costs  due  it  by  such  convict,  or  incurs  some  ex- 
pense on  account  of  the  injury  done  the  convict  by  such  ill  treatment. 
Had  the  Legislature  seen  fit  it  might  have  authorized  counties  in  hiring 
convicts  to  require  the  hirer  to  execute  a  bond  indemnifying  the  county 
against  any  loss  or  damage  it  might  sustain  by  reason  of  any  ill  treat- 
ment of  a  convict  by  such  hirer,  or  to  require  a  bond  fixing  a  penalty  to 
be  paid  by  the  hirer  for  any  violation  of  the  conditions  of  his  contract, 
but  no  such  bond  is  authorized  by  the  statute  above  quoted.  The  obliga- 
tion of  the  principal  and  sureties  in  the  bond  provided  for  in  this  statute 
is  to  pay  the  amount  of  the  agreed  hire  of  the  convict,  when  the  same 
becomes  due.  This  agreed  hire  is  the  only  sum  named  in  the  bond,  and 
it  is  payable  not  as  damages  for  a  breach  of  the  bond,  or  as  a  penalty 
for  any  nonperformance  of  any  of  the  conditions  of  the  bond,  but  as  a 
consideration  for  the  right  granted  the  hirer  to  the  labor  of  the  convict. 
The  bond  required  by  this  statute  is  payable  in  full  although  the  hirer 
complies  with  all  of  the  conditions  of  his  contract,  and  the  sum  named 
therein  can  not  by  any  reasonable  construction  be  considered  a  penalty 
provided  by  law  for  the  violation  of  the  conditions  of  the  bond.  The 
sections  of  the  article  which  require  the  hirer  to  bind  himself  to  properly 
care  for  and  treat  the  convict  humanely  become  a  part  of  the  contract  of , 
hire,  and  their  breach  by  the  hirer  would  give  a  right  of  action  to  the 
county  for  any  damage  it  might  sustain  thereby,  but  the  bond  fixes  no 
,  penalty  for  the  violation  of  said  conditions,  and  furnishes  no  security  for 
any  damage  that  might  be  caused  by  breach  of  such  conditions. 

We  think  the  bond  sued  on  is  in  substantial  compliance  with  the 
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statute  and  is  a  valid  statutory  bond  for  the  hire  of  convicts,  but,  for 
the  reasons  before  given,  the  sum  named  in  said  bond  can  not  be  recov- 
ered by  the  county  as  liquidated  damages  or  as  a  penalty  fixed  by  the 
statute  for  a  breach  by  Ellis  of  his  covenant  to  treat  the  convicts  hu- 
manely. If  it  were  competent  for  the  county  in  hiring  its  convicts  to 
accept  a  general  bond  of  indemnity  from  the  hirer  against  any  loss  or 
damaged  occasioned  it  by  a  breach  of  any  of  the  terms  of  the  contract  of 
hire,  and  the  bond  in  question  should  be  treated  as  a  common  law  obli- 
gation, there  is  nothing  in  the  tejrms  of  the  bond  or  in  the  nature  of  the 
contract  which  would  authorize  the  conclusion  that  the  sum  named  in 
the  bond  was  intended  by  the  parties  as  agreed  or  liquidated  damages. 
On  the  contrary,  it  is  clear  from  the  terms  of  the  bond  that  if  the  $2500 
named  therein  is  not  to  be  considered  as  the  agreed  hire  of  the  convicts, 
the  presumption  must  be  that  it  was  intended  as  security,  and  not  as 
liquidated  damages,  and  the  county  would  only  be  entitled  to  recover 
such  damages  for  a  breach  of  the  contract  as  it  was  shown  to  have  sus- 
tained. 

The  petition  in  this  case  does  not  allege  that  the  plaintiff  sustained 
any  damage  by  the  breach  of  the  contract,  and  the  court  finds  that  the 
only  damage  caused  plaintiff  was  the  expense  of  removing  the  convicts 
from  the  Ellis  plantation  to  the  county  jail,  which  amountQd  to  the  sum 
of  $10.  Such  being  the  state  of  the  pleading  and  evidence,  no  judgment 
could  have  been  properly  rendered  against  the  defendants  for  any 
amount.  The  judgment  of  the  court  below  will  be  reversed  and  judg- 
ment here  rendered  in  favor  of  plaintiffs  in  error,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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George  C.  Olus,  by  Next  Friend,  v.  Houston  East  &  West 
TEXA.S  Railway  Company. 

Decided  March  13,  1903. 

1.— Railroads— Personal  Injury  to  Child— Contributory  Negligence— License. 

A  child  of  six  years  is  too  young  to  be  chargeable  with  contributory  negli- 
gence in  going  upon  cars  in  a  railroad  yard  habitually  used  by  the  children  of 
the  neighborhood  as  a  playground,  nor  is  it  necessary,  in  order  to  charge  the 
railway  company  with  negligence,  that  the  child  should  be  on  the  premises  as 
a  licensee. 

8. — Same — ^Avoidance  of  Injury^— Ordinary  Care. 

Where  children  habitually  played  in  and  about  a  switch  yard  and  the  care 
therein,  with  the  knowledge  and  acquiescence  of  the  railway  company  and  its 
employes,  it  was  the  duty  of  such  employes  in  the  movement  of  the  cars,  to 
use  ordinary  care  to  discover  the  presence  of  a  child  there  and  to  avoid. injuring 
him. 

Appeal  from  the  District  Court  of  Hams.  Tried  below  before  Hon. 
Charles  E.  Ashe. 

John  0.  Tod  and  Ewing  £  Ring,  for  appellant. 

Baker,  Bolts,  Baker  &  Lovett  and  J.  3.  McEachin,  for  appellee. 

GAEEETT,  Chief  Justice.— This  action  was  brought  in  the  Dis- 
trict Court  of  Harris  County  for  the  Eleventh  Judicial  District  by 
George  C.  OUis,  a  minor,  by  his  father  Tolmin  T.  OUis,  as  next  friend, 
to  recover  damages  of  the  Houston  East  &  West  Texas  Railway  Company 
for  personal  injuries.  A  general  demurrer  to  the  petition  was  sustained 
by  the  trial  court,  and  judgment  was  rendered  in  favor  of  the  defendant, 
from  which  the  plaintiff  has  appealed.  It  appeared  from  the  petition 
•  that  the  plaintiff  was  a  minor,  six  years  of  age,  and  that  while  he  was 
at  play  with  other  children  upon  the  cars  of  the  defendant  in  its  switch 
yard  at  Houston  the  defendant  caused  other  cars  to  be  run  into  the  yard 
and  struck  a  car  upon  which  the  plaintiff  was  playng,  and  plaintiff  was 
thrown  off  and  received  injuries  which  resulted  in  the  loss  of  his  right 
arm.  It  was  alleged  that  at  the  time  of  the  casualty,  and  for  several 
months  before  the  happening  thereof,  the  defendant  had  kept  cars  both 
loaded  and  empty  on  its  switch  tracks  and  right  of  way.  The  petition 
also  alleged : 

*That  said  right  of  way  and  premises,  at  the  time  of  the  casualty  and 
during  the  period  aforesaid,  were  in  a  thickly  settled  and  populous 
neighborhood,  practically  a  part  of  the  city,  though  out  of  its  limits,  and 
in  such  neighborhood  there  were  numerous  children ;  and  during  *the 
period  aforesaid,  the  children  generally  of  said  neighborhood  habitually, 
constantly  and  notoriously  made  their  playground  on  said  right  of  way 
and  premises,  and  in,  about  and  on  said  cars  so  left  standing  thereon,  as 
aforesaid,  without  objection  from  said  defendant  or  its  agents  or  em- 
ployes in  that  behalf,  and  with  its  and  their  knowledge  and  acquiescence. 
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as  also  with  its  and  their  permission,  and  under  circumstances  reasonably 
justifying  and  calculated  to  induce  such  children  in  believing,  and  acting 
on  the  belief,  that  their  presence  on  such  premises  in  manner  aforesaid 
was  permitted  by  defendant,  as  well  as  its  agents  and  servants  in  that 
behalf." 

The  petition  showed  by  proper  allegations  that  if  the  defendant  owed 
the  plaintiff  the  duty  of  lookout  to  discover  his  presence,  the  cars  were 
run  against  and  struck  under  such  circumstances  as  to  show  negligence 
on  the  part  of  the  defendant's  employes. 

This  case  does  not  come  within  the  principle  of  the  turntable  cases,  by 
which  there  is  an  implied  invitation  by  the  defendant  to  the  injured  per- 
son to  come  upon  the  premises ;  nor  does  it  come  strictly  within  the  rule 
showing  that  the  plaintiff  was  upon  the  premises  of  the  defendant  as  a 
licenseer.  But  taking  the  allegations  in  the^  petition  as  true,  the  switch 
yard  was  commonly  used  by  the  children  of  the  neighborhood  as  a  play- 
ground, and  they  were  constantly  in  and  about  the  cars  standing  on  the 
tracks,  without  objection  from  the  defendant  or  its  agents  or  employes, 
and  with  their  knowledge  and  acquiescence.  Such  being  the  case,  it 
was  the  duty  of  the  employes  of  the  defendant  to  use  ordinary  care  to 
discover  the  presence  of  the  children  and  to  avoid  inflicting  injury  upon 
them.  Gulf,  C.  &  S.  F.  Railway  Co.  v.  Smith,  87  Texas,  348;  Railway 
V.  Crosnoe,  72  Texas,  79;  St.  Louis  S.  W.  Ralway  Co.  v.  Shifflet,  66 
S.  W.  Rep.,  698,  94  Texas,  131;  Railway  v.  Watkins,  88  Texas,  20. 

The  facts  alleged  in  the  petition  show  that  the  plaintiff  can  not  be 
charged  with  negligence  for  being  on  the  car  in  the  switch  yard  of  the 
defendant.  If  not  there  as  a  licensee,  he  was  too  young  to  know  the 
danger  of  his  position.  It  is  not  necessary  in  order  to  hold  the  defend- 
ant liable  for  negligence  in  injuring  the  plaintiff  that  the  facts  should 
show  that  he  was  on  the  premises  under  a  license  from  the  defendant, 
although,  as  we  think,  they  are  sufficient.  The  defendant's  liability  may 
be  rested  on  the  broader  ground  that  it  was  its  duty  to  use  ordinary  care 
to  discover  the  presence  of  the  plaintiff  upon  the  car,  facts  having  been 
alleged  that  tend  to  show  that  its  employes  knew  of  his  probable  presence. 
Railway  v.  Sympkins,  54  Texas,  615 ;  Railway  v.  ShiflBet,  supra.  If  the 
plaintiff  had  entered  the  yard  and  gone  upon  a  car  and  turned  a  brake 
and  started  the  car  and  got  hurt,  the  doctrine  of  the  turntable  cases  would 
have  been  presented ;  but  such  was  not  the  case  alleged.  The  facts  stated 
in  the  petition  show  that  he  was  in  the  yard  and  on  the  car  with  knowl- 
edge on  the  part  of  the  defendant's  employes  that  he  was  probably  there, 
and  that,  knowing  his  probable  presence,  they  ran  an  engine  in  upon  the 
track  and  struck  the  car  upon  which  he  was,  without  using  any  care  to 
ascertain  whether  or  not  he  was  present.  The  cases,  make  a  distinction 
between  mere  passive  negligence  and  liability  therefor  arising  out  of  a 
condition,  and  active  negligence  in  doing  a  present  act  without  the  exer- 
cise of  due  care.  We  deem  it  unnecessary  to  say  more  or  to  cite  further 
authorities. 

We  commend  the  briefs  of  counsel  on  both  sides  of  this  case  for  an 
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able  discussion  of  the  question  and  a  full  oitation  of  the  cases  relied  on 
by  them.  The  plaintiff's  petition  shows  a  cause  of  action,  and  the  court 
below  erred  in  sustaining  the  defendant's  demurrer.  The  judgment  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

ON  MOTION  FOR  REHEARING. 

The  defendant's  motion  for  a  rehearing  will  be  overruled.  In  the 
opinion  it  was  stated  that  the  case  does  not  "come  strictly  within  the 
rule  showing  thdt  the  plaintiff  was  upon  the  premises  of  the  defendant 
as  a  licensee/'  while  it  was  also  stated  that  "it  is  not  necessary,  in  order 
to  hold  defendant  liable  for  negligence  in  injuring  the  plaintiff,  that 
the  facts  should  show  he  was  on  the  premises  under  a  license  from  the 
defendant,  although  we  think  they  are  sufficient."  There  is  perhaps 
some  discrepancy  in  these  statements.  The  court  is  of  the  opinion  that 
the  facts  alleged  in  the  petition  are  sufficient  to  show  an  implied  license 
to  the  plaintiff  to  be  on  the  premises. 

The  petition,  as  quoted  in  the  opinion,  not  only  alleged  that  "the 
children  generally  of  said  neighborhood  habitually,  constantly  and  no- 
toriously made  their  playground  on  said  right  of  way  and  premises,  and 
in,  about  and  on  said  cars  so  left  standing  thereon,  as  aforesaid,  without 
objection  from  said  defendant  or  its  agents  or  employes  in  that  behalf, 
and  with  its  and  their  knowledge  and  acquiescence,^'  but  continued,  "as 
also  with  its  and  their  permission,  and  under  circumstances  reasonably 
justifying  and  calculated  to  induce  such  children  in  believing,  and  acting 
on  the  belief,  that  their  presence  on  such  premises  aforesaid  was  per- 
mitted by  defendant,  as  well  as  its  agents  and  servants  in  that  behalf." 

We  are  of  the  opinion,  however,  that  even  if  the  petition  should  not 
bring  the  plaintiff  clearly  within  the  rule  of  a  licensee  upon  the  premises, 
still  it  shows  that  he  was  there  with  the  knowledge  on  the  part  of  the 
defendant  of  such  circumstances  as  would  create  the  duty  on  its  part  to 
look  out  and  discover  his  presence  and  avoid  injuring  him.     Overruled. 

Overruled, 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for, 
want  of  jurisdiction. 
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Debra  Lumsden,  by  Next  Friend,  v.  Chicago,  Bock  Island  & 
Texas  Railway  Company. 

Decided  March  14,  1903. 

1.— Contributory  Negligence— Evidence  Requiring  Charge. 

In  an  action  for  negligently  causing  the  death  of  a  person  killed  by  a 
train  while  crossing  .the  track,  evidence  that  he  did  not  look  or  listen  for  a 
train  before  going  on  the  track,  and  that  he  could  have  seen  or  heard  the  train 
had  he  done  so,  required  a  charge  submitting  the  issue  of  contributory  negli- 
gence. 

8. — Charge — Giving  Undue  Prominence. 

Where  the  court  has  charged  upon  a  given  matter,  and  the  jury  ask  for  ad- 
ditional instructions  on  that  subject,  a  further  instruction  thereon  is  not  subject 
to  the  objection  of  giving  undue  prominence  to  that  feature  of  the  case. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  PatterBon. 

R,  E,  Carswell  and  A.  M.  Carter,  for  appellant. 

N.  H.  Lassiter  and  T.  J.  McMurray,  for  appellee. 

SPEER,  Associate  Justice. — ^R.  E.  Lnmsden  as  next  friend  to  her 
minor  daughter,  Debra,  brought  this  suit  against  the  Chicago,  Hock 
Island  &  Texas  Railway  Company  to  recover  damages  for  the  negligent 
killing  of  Debra^s  father,  and  from  a  judgment  denying  recovery  she 
has  perfected  this,  her  third  appeal  to  this  court.  See  23  Texas  Civ. 
App.,  127,  56  S.  W.  Rep.,  605,  and  28  Texas  Civ.  App.,  225,  67  S.  W. 
Rep.,  168.  There  are  but  three  assignments  of  error,  all  of  which  are 
predicated  upon  the  charge  of  the  court. 

The  three  assignments  complain  of  the  following  charges,  respec- 
tively, viz : 

First.  "5.  If  you  find  and  believe  from  a  preponderance  of  the  evi- 
dence in  this  cause  that  John  W.  Lumsden  failed  to  look  and  listen  for 
cars  before  going  upon  the  track  where  he  was  killed ;  and  if  you  believe 
such  failure  to  look  and  listen  for  approaching  cars  was  negligence  on 
the  part  of  said  Lumsden  as  the  same  is  hereinbefore  defined ;  and  if  yon 
believe  that  the  said  Lumsden,  by  so  looking  or  listening,  could  have  dis- 
covered the  approaching  cars,  you  will  find  for  the  defendant.*' 

Second.  "9.  If  you  believe  from  a  preponderance  of  the  evidence 
that  the  said  John  W.  Lumsden  attempted  to  cross  the  def^dant's  track 
in  front  of  the  moving  cars,  and  that  he  was  thereby  run  over  and  killed 
by  the  cars  of  defendant;  and  if  you  believe  that  tiie  said  Lumsden^  in 
so  attempting  to  cross  said  track,  was  guilty  of  negligence  as  the  same 
is  hereinbefore  defined,  you  will  find  for  the  defendant.'* 

Third.  ^^Gentlemen  of  the  jury,  in  response  to  your  inquiry  made 
verbally  in  open  court,  you  are  charged  that  if  you  find  and  believe  from 
a  preponderance  of  the  evidence  that  the  agents  and  employes  of  the  de- 
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fendant  were  guilt}-  of  negligence  in  running  over  and  killing  the  said 
John  W.  Lumsden,  and  you  further  believe  from  a  preponderance  of  the 
evidence  that  the  said  John  W.  Lumsden  was  himself  guilty  of  negli- 
gence in  going  upon  and  being  upon  the  track  of  the  railroad  at  the 
time;  and  if  you  believe  that  such  negligence  on  the  part  of  the  said 
Lxmisden  contributed  proximately  to  his  death,  then,  if  such  you  find  the 
facts  to  be,  the  plaintiff  can  not  recover,  and  should,  if  you  so  find, 
return  a  verdict  for  the  defendant  railroad  company." 

It  is  insisted  that  the  first  two,  being  parts  of  the  court's  general 
charge,  should  not  have  been  given,  because  there  was  no  evidence  au- 
thorizing the  submission  of  such  issues  to  the  jury,  and  that  the  third, 
given,  as  the  charge  indicates,  in  response  to  the  inquiry  of  the  jury,  was 
erroneous  for  the  same  reason,  and  for  the  additional  reason  that  it  gave 
undue  prominence  to  the  feature  of  contributory  negligence. 

We  are  of  opinion  the  evidence  was  amply  sufficient  to  require  the 
submission  of  these  issues  to  the  jury.  The  circumstances  attending  the 
accident,  as  well  as  the  testimony  of  the  witnesses  who  were  near  by,  tend 
very  strongly  to  show,  if  indeed  they  do  not  do  so,  that  the  deceased  did 
not  look  or  listen  for  an  approaching  train  before  going  upon  appellee's 
track.  There  was  nothing  to  have  prevented  his  discovering  the  danger 
if  he  had  exercised  even  this  slight  precaution.  On  the  other  hand,  if 
he  did  look  or  listen,  it  can  not  be  doubted  but  that  he  saw  or  heard  the 
approaching  cars,  and  thought  to  cross  before  they  could  be  upon  him. 
In  either  event  it  was  for  the  jury  to  find  whether  or  not  his  conduct 
amounted  to  negligence,  and  in  this  state  of  the  evidence  the  trial  court 
could  not  safely  omit  either  of  the  paragraphs  of  the  charge  complained 
of.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wilson,  59  S.  W.  Rep.,  592 ;  Tucker  v. 
International  &  G.  N.  Ry.  Co.,  67  S.  W.  Rep.,  914,  4  Texas  Ct.  Rep., 
471,  768;  Sanchez  v.  San  Antonio  &  A.  P.  Ry.  Co.,  30  S.  W.  Rep.,  431. 

We  are  also  of  opinion  there  was  no  error  in  giving  the  additional 
charge  complained  of.  Such  practice  is  specially  authorized  by  statute 
(Rev.  Stats.,  art  1321),  and  where  a  jury  makes  request  for  such  addi- 
tional instruction,  if  the  same  be  upon  a  question  of  law  properly  arising 
in  the  case,  the  trial  judge  has  either  to  prepare  and  submit  to  them  an 
additional  charge,  or  indicate  that  the  subject  is  embraced  in  the  instruc- 
tions already  given,  in  either  of  which  cases  it  may  be  said  in  a  sense 
that  prominence  is  given  the  issue  thus  referred  to.  It  is  the  theory  of 
the  law  that  the  court  will  give  to  the  jury  such  instructions  as  will 
enable  them  to  apply  the  law  to  the  facts  as  they  find  them ;  it  should 
be  so  in  practice.  When  jurors  are  honestly  seeking  to  arrive  at  a  ver- 
dict, and  in  a  proper  manner  ask  for  information  as  to  the  law  of  the 
case,  the  trial  court  should  be  free  to  instruct  them.  This  will  better 
conserve  the  public  interests  in  the  promotion  of  justice  than  to  deny 
the  requested  information  because  of  a  possible  prominence  that  may  be 
thereby  given  to  some  feature  of  the  case.  The  principle  involved  in  the 
proposition  that  the  oft-repeated  presentation  of  a  phase  of  a  case  by  the 
court  in  his  charge  to  the  jury  amounts  to  an  undue  prominence  given 
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to  such  phase  or  issue,  is  that  the  mind  of  the  jury  will  be  thus  unwit- 
tingly drawn  to  a  consideration  of  such  phase  or  issue  and  give  to  the 
same  a  weight  out  of  proportion  to  that  which  it  is  justly  entitled  to.  In 
other  words  that  the  jury  will  be  unduly  impressed  with  the  belief  that 
the  trial  judge  attaches  great  importance  to  the  matter  thus  frequently 
called  to  their  attention.  The  princil)le  itself  does  not  apply  to  a  case 
like  the  present.  Here  the  mind  of  the  jury  is  already  resting  upon  a 
particular  phase  of  the  case,  and  not  fully  comprehending  the  law  to 
govern  them^  the  jury  asks  for  information  upon  that  question,  and  it 
is  the  duty  of  the  court  to  answer  the  inquiry  in  such  manner  as  will 
enable  them  to  intelligently  determine  the  matters  submitted  to  their 
arbitrament. 

We  find  no  error  in  the  judgment,  and  the  same  will  be  affirmed. 

Affirmed. 
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A.  N.  Alford  v.  E.  B.  Carver. 

Decided  March  14,  1903. 

1.— Landlord  and  Tenant— Attornment 

Where  the  lessor  was  not  a  party  to  a  foreclosure  suit,  a  foreclosure  sale 
of  the  land  therein  did  not,  as  between  him  and  the  lessee,  terminate  the  lease, 
nor  justify  the  lessee  in  attorning  to  the  j)urchaser  at  such  sale. 

S.— Same— Lessor  Selling  Title  in  Part. 

Where  plaintiff  purchased  land  at  a  foreclosure  sale,  and  after  leasing  it  to 
a  tenant,  again  purchased  it  at  a  sheriff's  sale  for  taxes  claimed  against  a  third 
party,  a  deed  subsequently  made  by  him,  and  convcykig  only  such  title  as  he 
acquired  by  the  first  sale  did  not  pass  his  title  acquired  at  the  second  sale,  and 
the  tenant  could  not  question  such  title,  or  attorn  to  another. 

Error  from  the  Comity  Court  of  Clay.  Tried  below  before  Hon. 
H.  A.  Allen. 

A.  M.  Carter,  for  plaintiff  in  error. 

Matlock,  Miller  &  Dycvs,  for  defendant  in  error. 

ON  MOTION  FOR  REHEARING. 

SPEEK,  Associate  Justice. — There  is  no  statement  of  facts  in  the 
record,  but  the  case  is  before  us  upon  the  trial  court's  findings  of  facts 
and  conclusions  of  law.  The  sole  question  raised  is  the  sufficiency  of  the 
findings  to  support  the  judgment  rendered.  The  findings  and- conclu- 
sions are  as  follows : 

"Findings  of  Fact. — First.  That  on  the  1st  day  of  November,  1897, 
defendant  and  plaintiff  entered  into  and  executed  the  lease  contract  sued 
on  and  attached  to  the  plaintiff's  original  petition,  which  is  made  a  part 
of  this  finding.  (This  contract  provided  that  plaintiff  leased  to  the  de- 
fendant 11,633  acres  of  land  in  Archer  County,  Texas,  described 
in  said  lease,  from  the  1st  day  of  November,  1897,  to  the  last 
day  of  November,  1902,  for  $3500,  payable  $350  on  the  first  day  of 
November,  1897,  and  $350  on  or  before  the  1st  day  of  May,  1898,  and 
a  like  amount  on  the  1st  day  of  November  and  May  of  each  following 
year  thereafter  during  the  lease.  It  was  agreed  that  said  land  should  be 
subject  to  sale,  and  that  possession  should  be  surrendered  to  lessor  on 
return  of  any  unearned  rent  paid  for  same.  That  the  lessee  might  ter- 
minate and  surrender  the  lease  at  the  end  of  any  one  year  by  giving 
thirty  days'  notice  to  lessor  or  his  agent.) 

"Second.  That  by  virtue  of  last  said  contract,  the  defendant  paid 
the  two  first  installments  of  rent,  being  in  possession  of  the  land  men- 
tioned in  the  contract. 

"Third.  That  plaintiff  made  to  one  R.  J.  Russell  an  assignment  for 
the  benefit  of  accepting  creditors  July  4,  1898,  and  on  June  12,  1899, 
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said  Eussell  wound  up  said  assignment  and  turned  over  all  property  back 
to  plaintiff  that  came  to  said  Russell  by  virtue  of  the  assignment,  and 
said  Russell  made  a  formal  deed  of  release  of  said  deed  of  assignment  to 
plaintiff  on  November  20,  1900,  attached  to  the  supplemental  petition 
and  referred  to  and  made  a  part  thereof. 

"Fourth.  The  lands  mentioned  in  the  lease  contract  under  item  1 
of  this  finding  of  fact  were  patented  about  the  year  1870  to  the  Texas 
Copper  Mining  and  Manufacturing  Company. 

"Fifth.  That  afterwards  on  April  19,  1884,  Carson  &  Lewis  obtained 
a  judgment  against  the  Texas  Copper  Mining  and  Manufacturing  Com- 
pany for  the  sum  of  $7000,  with  interest  at  10  per  cent,  foreclosing  a 
vendor's  lien  on  the  land  mentioned  in  said  lease  contract. 

"Sixth.  The  said  last  judgment  was  on  the  25th  day  of  March,  1885, 
transferred  by  Carson  &  Lewis  to  the  Dundee  Mortgage  and  Investment 
Company  by  a  deed  of  that  date  in  legal  form. 

"Seventh.  That  on  the  28th  day  of  March,  1885,  the  Texas  Copper 
Mining  and  Manufacturing  Company  made  a  deed  of  trust  on  the  lands 
mentioned  in  said  lease  to  one  Summerville,  trustee,  to  secure  the 
Dundee  Mortgage  and  Trust  Company  in  the  sum  of  $10,000,  and  in- 
terest at  10  per  cent,  which  last  said  amount  included  the  amount  of 
the  judgment  mentioned  under  item  4  in  these  findings. 

"Eighth.  On  June  3,  1896,  the  Dundee  Mortgage  and  Investment 
Company  brought  suit  in  the  District  Court  of  Tarrant  County,  Texas, 
against  the  Texas  Copper  Mining  and  Manufacturing  Company  to  fore- 
close the  trust  deed  mentioned  under  item  7  in  these  findings,  and  on 
February  15,  1898,  judgment  was  rendered  in  said  cause  foreclosing  said 
trust  deed  on  the  land  mentioned  in  said  lease  contract,  with  a  judgment 
for  the  sum  of  $32,599 ;  on  the  judgment  an  order  of  sale  was  issued,  and 
the  said  land  was,  on  the  1st  day  of  November,  1898,  under  said  judg- 
ment and  order  of  sale,  sold  to  the  Alliance  Trust  Company,  Limited,  for 
the  sum  of  $12,000,  and  a  deed  made  to  last  said  company  by  the  sheriff 
of  Archer  County,  Texas,  the  oflBcer  executing  said  order  of  sale. 

"Ninth.  On  the  first  day  of  November,  1898,  said  defendant  was  in 
possession  of  the  land  mentioned  in  said  lease  contract^,  under  said  last 
contract,  and  had  paid  all  rents  due  up  to  that  time,  and  the  said 
Alliance  Trust  Company,  Limited,  threatened  to  put  defendant  Carver 
out  of  possession  of  said  land,  and  in  order  to  avoid  being  put  out, 
without  notice  to  plaintiff,  on  the  advice  of  counsel,  defendant  rented  the 
land  from  the  said  Alliance  Trust  Company,  Limited,  and  since  that 
time  has  paid  the  rent  on  the  premises  to  last  said  company. 

"Tenth.  George  M.  Alford,  in  the  District  Court  of  Archer  County, 
Texas,  on  the  4th  day  of  March,  1897,  obtained  a  judgment  against  John 
N.  Philbin,  R.  D.  Harris,  J.  H.  Parsons,  George  W.  Parsons  and  Louis 
Pewers,  foreclosing  a  deed  of  trust  in  favor  of  plaintiff  on  said  land  in 
said  lease  contract,  in  the  sum  of  $43,400.  That  afterwards  an  order  of 
sale,  dated  9th  day  of  September,  1897,  was  issued  on  said  judgment,  and 
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said  land  mentioned  in  said  judgment  and  lease  contract  was,  on  the  5th 
day  of  October,  1897,  sold  by  virtue  of  last  said  judgment  and  order  of 
sale  to  plaintiff  A.  N.  Alford,  and  transferred  by  deed  of  last  said  date 
by  sheriff  executing  said  order  of  sale  in  Archer  County,  Texas. 

"Eleventh.  That  on  September  1,  1897,  a  judgment  was  rendered  in 
the  District  Court  of  Archer  County,  Texas,  for  the  State  and  county 
taxes  in  the  sum  of  $448.08  in  favor  of  the  State  of  Texas  and  against 
R.  D.  Harris,  John  M.  Philbin,  George  M.  Alford,  A.  B.  Bright,  L.  5f. 
Lawson  and  the  Dundee  Mortgage  Trust  and  Investment  Company, 
Limited,  with  a  foreclosure  of  a  lien  for  taxes  on  the  lands  mentioned  in 
said  lease  contract  herein  sued  on,  and  on  this  judgment  an  order  of 
sale  was  issued  April  6,  1898,  and  under  this  last  said  judgment  and 
order  of  sale,  said  land  was  sold  by  the  sheriff  of  Archer  County,  Texas, 
on  the  3d  day  of  May,  1898,  and  bought  in  by  A.  N.  Alford,  plaintiff, 
and  a  deed  was  made  to  plaintiff  by  last  said  sheriff,  purporting  to  con- 
vey the  land  in  said  lease  contract  and  in  last  said  judgment  described 
on  last  said  date. 

"Twelfth.  That  afterwards,  on  tha  27th  day  of  April,  1899,  A.  S^. 
Alford,  plaintiff,  conveyed  the  land  in  the  lease  contract  sued  on  herein 
to  the  Alliance  Trust  Company,  Limited,  by  deed  of  last  said  date,  stat- 
ing in  said  deed  that  it  was  intended  to  convey  such  title  only  as  he  had 
acquired  to  said  land  by  virtue  of  the  deed  to  him  mentioned  under  item 
10  of  this  finding  of  fact. 

"Thirteenth.  The  lands  in  question  were  held  under  lease  from  R.  D. 
Harris  to  Harrold  and  East  for  many  years  prior  to  date  of  lease  con- 
tract sued  on  herein. 

"Findings  of  Law. — First.  Under  the  foregoing  findings  of  fact,  I 
find  the  law  to  be :  That  the  sale  and  deed  to  the  Alliance  Trust  Com- 
pany, Limited,  and  mentioned  under  item  8  of  the  findings  of  fact,  ter- 
minated the  lease  contract  sued  on,  and  that  under  the  law  defendant  was 
not,  and  has  not  been,  liable  to  plaintiff  on  the  contract  sued  on  for  rents 
since  the  1st  day  of  November,  1898.  Second.  I  find  that  under  the 
judgment,  order  of  sale  and  sheriff's  deed  in  favor  of  the  State  of  Texas, 
mentioned  in  the  findings  of  fact  herein,  I  find  that  plaintiff  was  not 
entii:led  to  rents  or  possession  of  the  land  described  in  the  contract  sued 
on  during  the  period  from  November  1,  1898,  to  November  1,  1899. 
Third.     I  therefore  find  for  the  defendant." 

We  think  the  eighth  finding  of  fact  does  not  show  sufficient  termina- 
tion of  appellant's  rights  or  title  to  authorize  his  tenant  to  attorn  to  the 
Alliance  Trust  Company,  Limited,  the  purchaser  at  the  foreclosure  sale 
therein  mentioned.  Alford  was  not  a  party  to  the  suit,  and  for  aught 
the  record  shows,  was  in  no  manner  affected  by  the  decree.  Nor  can  the 
judgment  be  sustained  upon  the  twelfth  finding.  The  appellant  con- 
veyed only  the  title  acquired  at  the  George  M.  Alford  foreclosure  sale. 
Any  other  title  held  by  him  was  reserved.  It  may  be  that  he  did  not 
acquire  a  good  or  perfect  title  under  the  tax  sale,  but  whatever  defects 
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there  may  be  in  his  title,  the  appellee,  his  tenant,  can  not  question  the 
same,  or  attorn  to  another.  This  is  the  general  rule,  and  the  present 
case,  as  presented  by  the  court^s  findings,  is  no  exception.  The  appellee 
has  not  shown  that  appellant  is  without  title. 

The  motion  for  rehearing  is  granted,  the  judgment  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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St.  Louis,  San  Francisco  &  Texas  Railway  Company  v. 
Grayson  County  et  al. 

Decided  March  14,  1903. 

Iv— Public  Road— Injniy  to,  by  Railroad— Suit  by  County. 

Where  a  railway  company  appropriates  part  of  a  public  road  for  its  track, 
the  county  may  maintain  a  suit  for  the  damages  thus  occasioned. 

S. — Same — ^Measure  of  Damages. 

Where  a  railroad  made  use  of  part  of  a  public  road  for  its  tracks,  but  con 
structed  a  new  road  near  to  and  parallel  with  the  part  so  occupied,  the  measure 
of  damages  was  the  amount  required  to  put  such  new  road  in  as  good  condi- 
tion as  was  the  road  before  such  appropriation. 

8.— Same— Evidence  Too  Remote  in  Time. 

Testimony  was  not  admissible  to  show  the  condition  of  the  public  road 
long  before  the  construction  there  of  the  railroad,  nor  the  condition  of  the  new 
^poad  long  after  its  completion. 

4. — Same— Evidence— Pleading  Requisite — Charge. 

Where  evidence  was  admitted  showing  that  the  railroad  had  made  excava- 
tions near  the  new  road  since  its  construction,  but  there  was  no  pleading  au- 
thorizing it,  it  was  error  for  the  court  to  refuse  a  charge  that  no  damages  could 
be  allowed  on  that  account. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
J.  D.  Woods. 

Head  (6  DilUrd  and  -B.  C.  Foster,  for  appellant. 

RAINEY,  Chief  Justice. — ^The  St.  Louis,  San  Francisco  &  Texas 
Railway  Company  constructed  its  line  of  railway  upon  and  entirely  occu- 
pied a  part  of  the  dirt  road  known  as  the  Denison  and  Colbert  wagon 
road,  in  Grayson  County,  thereby  appropriating  it  to  its  own  use  and  ren- 
dering it  useless  as  a  wagon  road.  Said  railway  company,  through  its  con- 
tractors, Munson  Bros.,  construcled  a  new  wagon  road  near  to  and  paral- 
lel with  its  track  for  the  distance  that  the  old  road  had  been  appro- 
priated, for  the  purpose  of  restoring  the  highway  to  public  use.  This 
arrangement  seems  to  have  been  assented  to  by  the  county  commissioners, 
though  no  formal  action  thereon  was  ever  had  by  the  commissioners 
court  of  said  county. 

This  action  was  brought  by  Grayson  County  to  recover  damages  for 
the  appropriation  of  the  highway  by  the  railway  company.  Said  rail- 
way company  answered  generally,  and  specially  that  the  appropriation  of 
said  highway  was  by  the  consent  of  the  lawful  authorities,  and  that  such 
highway  was  restored  to  its  former  state  and  to  such  state  as  not  to 
unnecessarily  impair  its  usefulness,  before  this  suit  was  instituted. 
Muneon  Bros.,  the  contractors  aforesaid,  were  vouched  in  by  the  railway 
company,  which  prayed  for  judgment  over  against  them  in  the  event 
judgment  was  rendered  against  it. 

PlaintiflE  recovered  judgment  against  said  railway  company,  and  judg- 
ment in  its  favor  was  rendered  over  against  Munson  Bros,  for  a  like 
amount.    All  the  defendants  appeal. 
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The  first  contention  is  that  the  "county  *  *  *  can  not  sustain  an 
action  for  damages  for  the  appropriation  of  a  public  road  by  a  railway 
company  in  the  construction  of  its  railroad."  This  contention  we  do 
not  consider  tenable.  The  county,  through  its  commissioners  court,  has 
power  to  lay  out,  construct,  control  and  maintain  public  roads,  and  it 
is  its  duty  to  maintain  and  keep  same  in  repair  for  the  use  of  the  public. 
A  railway  company,  under  the  statutes  (Rev.  Stats.,  art.  4426),  has  a 
right  to  construct  its  road  along  or  upon  such  highway,  but  the  duty 
devolves  upon  such  company  to  restore  such  highway  "to  its  former 
state,  or  to  such  state  as  not  to  unnecessarily  impair  its  usefulness." 
This  is  a  duty  due  the  public,  and  if  the  railway  company  fails  to  comply 
with  this  duty  where  it  has  built  upon  the  highway,  then  the  public  is 
entitled  to  recover  damages  resulting  from  such  failure.  The  opening 
and  maintaining  a  highway  is  of  some  expense  to  counties,  and  it  would 
be  somcAvhat  singular  that  a  railway  company  could  appropriate  a  well 
improved  highway  and  not  respond  in  damages.  The  county  represents 
the  interest  of  the  public  in  such  matters,  and  can  maintain  a  suit  where 
such  interest  is  infringed. 

It  was  the  duty  of  the  railway  company  in  this  instance  to  place  the 
new  road  in  as  good  condition  for  public  use  as  the  old  road  was  at  the 
time  it  was  appropriated.  If  it  failed  in  this,  then  the  county  would  be 
entitled  to  recover  as  damages  such  amount  as  would  be  required  to  be 
added  to  the  work  done  to  put  the  new  road  in  such  condition.  The 
statute  contemplates  that  where  it  is  practicable  the  railroad  shall  restore 
the  highway  to  its  former  condition.  In  this  instance  that  could  not 
be  done.  Where  the  railway  intersects  or  crosses  the  highway  it  may 
be,  by  reason  of  the  very  nature  of  things,  impracticable  to  restore  the 
road  exactly  to  its  former  condition.  The  Legislature,  recognizing  this, 
made  provision  for  such  a  contingency  by  providing  in  the  alternative 
for  the  restoration  of  the  highway  "to  its  former  state,  or  to  such  state 
as  not  to  unnecessarily  impair  its  usefulness." 

The  railway  company  having  performed  work  on  the  new  road,  the 
court  erred  in  charging  the  jury  that  "the  measure  of  recovery  would  be 
the  reasonable  amount  that  it  would  take  to  procure  another  road  in  the 
place  of  the  one  taken  and  put  the  same  in  as  good  condition  as  the  one 
taken,  or  in  reasonably  safe  and  convenient  condition  for  public  travel." 
This  authorizes  the  jury  to  find  for  the  full  amount  that  it  would  cost 
to  build  the  new  road,  without  regard  to  the  work  done  on  it  by  the  rail- 
way company.  If  the  new  road,  when  completed,  was  not  placed  in  as 
good  condition  as  the  old  one,  then  the  county  would  only  be  entitled  to 
recover  such  an  amount  as  was  necessary  for  that  purpose. 

The  court  erred  in  admitting  the  testimony  showing  the  condition  of 
the  new  road  long  after  it  was  completed ;  also  testimony  as  to  the  con- 
dition of  the  old  road  long  before  it  was  appropriated  by  the  railway 
company.  The  testimony  should  have  been  confined  to  the  condition  of 
the  old  road  when  appropriated  and  the  condition  of  the  new  road  when 
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completed,  and  damage,  if  any,  to  be  measured  by  the  difference  in  their 
then  conditions. 

There  was  not  suflBcient  evidence  of  the  consent  or  acts  on  the  part 
of  the  authorities  of  Grayson  Coimty  as  will  preclude  a  recovery  if,  in 
fact,  damages  resulted  from  the  appropriation  of  the  old  road. 

There  was  evidence  introduced  showing  that  the  railway  company  had 
made  excavations  adjacent  to  the  new  road  since  its  construction.  A 
special  charge  was  requested  by  appellants,  and  refused,  to  the  effect  that 
the  jury  in  no  eveut  should  allow  any  damages  on  that  account.  We 
think  there  was  error  in  refusing  this  charge,  because  there  was  no  plead- 
ing authorizing  a  recovery  for  such  damages,  and  the  jury  were  liable 
to  consider  such  evidence  in  the  absence  of  such  an  instruction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Griff  Merrill  v.  Southwestern  Telegraph  and  Telephonb  Co, 

Decided  March  14,  1903. 

1. — Telephone  Message — ^Notice  of  Object  of  Call— Evidence. 

Where  the  iaeue  was  whether  the  defendant  telephone  company  knew  tiiat 
the  object  of  a  call  for  plaintiff,  put  in  by  his  brother  at  another  point,  was  to 
inform  him  of  the  death  of  his  mother,  it  was  inadmissible  for  the  brother  to 
testify  that  he  heard  the  central  office  relating  the  fact  of  her  death,  where  it 
appeared  that  he  was  at  the  time  talking  over  the  phone  to  other  parties,  and 
did  not  know  in  fact  that  the  conversation  he  overheard  was  in  the  central 
office. 

S.— Same— Principal  and  Agent—Notice— Knowledge  of  Agent. 

Knowledge  of  the  agent  charges  the  principal  with  the  consequences  of 
notice  only  where  it  is  acquired  in  the  transaction  of  the  principal's  business. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

jB.  M,  Rowland,  for  appellant. 

McLaurin  <&  Wozencraft,  for  appellee. 

RAINEY,  Associate  Justice. — Appellant  sued  the  appellee  to  re- 
cover damages  for  mental  anguish  suffered  on  account  of  absence  from 
his  mother's  funeral,  alleged  to  have  been  caused  by  the  negligence  of 
appellee  in  failing io  notify  him  at  Cisco,  Texas,  of  a  call  put  in  for  him 
at  Ladonia,  Texas,  for  the  purpose  of  notifying  him  of  his  mother's  death. 
Verdict  and  judgment  resulted  for  appellee,  from  which  this  appeal  is 
prosecuted. 

The  facts  are  that  on  the  night  of  February  4,  1901,  the  mother  of 
appellant  died  in  Ladonia,  Texas.  One  of  her  children.  Bob  Merrill, 
requested  G.  A.  Marvin  to  call  up  appellant  at  Cisco,  Texas,  and  notify 
him  of  his  mother's  death.  Marvin  put  in  a  call  at  the  Ladonia  oflBce. 
A  short  time  thereafter  the  Ladonia  office  reported  to  Marvin  that  appel- 
lant was  out  of  town  (Cisco).  Marvin  then  put  in^a  call  for  appellant's 
wife,  and  in  a  few  minutes  was  notified  that  the  Cisco  office  had  closed 
for  the  night.  There  was  telegraph  communication  between  Ladonia 
and  Cisco,  but  no  telegram  was  sent.  Had  plaintiff  been  notified  that 
night,  he  could  have  reached  Ladonia  in  time  for  the  burial.  Appellant 
and  wife  left  Cisco  for  Ladonia,  via  Dallas,  about  2 :16  a.  m.  February  5, 
1901,  reaching  Dallas  between  8  and  9  o'clock  that  morning.  They 
could  have  caught  a  train  out  for  Ladonia  in  time  for  the  funeral,  but 
not  having  heard  of  his  mother's  death,  he  took  time  to  look  after  his 
^»ggag6  and  was  delayed  until  after  the  train  left.  The  office  at  La- 
donia was  not  informed  of  the  object  of  the  calls  put  in  for  appellant  and 
wife. 

The  first  assignment  of  error  relates  to  the  exclusion  of  a  part  of  tiie 
testimony  of  G.  A.  Marvin,  given  by  deposition,  which  appellant  offered 
in  evidence.     The  interrogatory  propounded  was :    "If  you  know,  please 
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state  whether  or  not  the  persons  in  charge  of  the  Ladonia  telephone 
office  on  the  night  of  Pebraary  4,  1901,  or  any  of  «uch  persons,  knew  at 
the  time  you  put  in  said  call  that  Mrs.  Sarah  E.  Merrill  had  died  that 
night.  If  you  know,  you  will  also  state  whether  said  persons,  or  any  of 
them,  knew  the  plaintiflf,  GriflE  Merrill,  and  knew  the  relationship  be- 
tween him  and  the  said  Mrs.  Merrill."  The  part  of  the  answer  excluded 
was,  "They  knew  of  her  death,  because  I  reached  the  Merrill  brothers 
through  their  office,  and  heard  central  office  relating  the  fact  of  Mrs. 
MerrilFs  death."  A  bill  of  exception  was  reserved  to  which  the  court 
appended  the  following  explanation,  viz:  **That  defendant's  counsel 
further  objected  that  the  answer,  when  taken  with  the  whole  of  the 
witness'  deposition,  showed  that  the  witness  did  not  know  that  the  said 
conversation  by  him  overheard  was  in  fact  in  the  central  office  of  the 
defendant;  that  he  did  not  in  fact  know  who  was  doing  the  talking  he 
heard;  the  witness  did  not  of  his  own  knowledge  know  whether  it  was 
one  of  the  defendant's  servants  relating  the  fact  of  the  death,  or  a 
stranger  to  defendant ;  that  he  did  not  know  whether  any  one  represent- 
ing defendant  was  present  at  the  place  where  the  talking  was,  or  heard 
the  same."  This  explanation  of  the  court  is  supported  by  the  testimony 
of  Marvin,  as  shown  by  the  statement  of  facts.  We  are  of  the  opinion 
that  the  evidence  was  properly  excluded.  It  was  not  shown  that  Marvin 
or  anyone  connected  with  putting  in  the  call  notified  the  employes  of  the 
office  of  the  object  of  the  call,  or  that  they  came  in  possession  of  the 
object  of  the  call  in  the  transaction  of  that  matter.  At  the  time  Mar- 
vin states  that  he  heard  the  conversation,  he  was  talking  over  the  phone 
with  Merrill  Brothers,  and  not  with  anyotie  in  the  central  office.  Nor 
does  he  state  any  fact  that  authorizes  the  presumption  that  the  employes 
in  the  office  were  doing  the  talking  in  connection  with  the  call  so  as  to 
bind  appellant.  Had  Marvin  been  in  direct  communication  with  the 
central  office,  that  is,  had  he  called  up  the  central  office  and  held  a  con- 
versation with  some  one  in  answer  to  that  call,  then  he  could  testify  as  to 
what  that  party  said  relative  to  the  transaction,  notwithstanding  he  did 
not  know  who  it  was  with  whom  he  was  talking.  Railway  Co.  v.  Heiden- 
heimer,  82  Texas,  195,  17  S.  W.  Rep.,  608;  Wolfe  v.  Railway  Co.,  3 
L.  R.  A.,  639.  But  the  nature  of  the  circumstances  surrounding  the 
evideoce  here  sought  to  be  introduced  renders  it  inadmissible.  To 
admit  in  evidence  telephone  communications  under  such  circumstances 
would  be  too  uncertain  for  the  basis  of  a  reasonable  conclusion.  Had 
the  evidence  been  admitted,  it  was  of  so  little  probative  force  as  to 
preclude  a  finding  that  appellee  had  notice  of  the  object  of  the  call. 

The  following  paragraph  of  the  court's  charge  is  assigned  as  error, 
viz:  "I  further  instruct  you  that  any  testimony  as  to  the  knowledge 
of  the  fact  (if  it  was  a  fact)  that  the  employes  of  defendant  knew  of 
the  death  of  Mrs.  Merrill,  and  that  the  purpose  of  the  call  to  get  GriflE 
Merrill  at  Cisco  in  communication  with  Marvin — in  order  to  notify 
plaintiflf  of  his  mother's  death — must  have  come  to  the  knowledge  of 
the  said  employes  through  some  transaction  or  act  while  they  were 
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transacting  the  business  of  the  defendant  in  connection  with  the  call 
put  in."  There  was  no  evidence  that,  at  or  during  the  time  the  parties 
were  communicating  with  the  central  office  about  the  call  for  appellee 
and  wife,  the  central  office  was  informed  by  them  of  Mrs/Merriirs  deaths 
which  was  the  object  of  the  call.  The  only  evidence  as  to  the  knowledge 
of  the  operators  in  the  central  office  of  Mrs.  Merriirs  death  and  the  rela- 
tion between  her  and  appellant  is  shown  by  the  testimony  of  one  Lon 
Allen.  He  lived  in  Ladonia,  and  was  a  printer.  He  was  learning  the 
board — wanted  to  secure  a  position.  He  had  been  promised  one  by  the 
manager,  and  was  in  the  office  by  agreement  with  him.  Miss  Fannie 
Kean  was  the  night  operator  who  received  the  call  in  question.  Allen 
came  in  on  the  board  just  as  she  was  receiving  the  call.  Just  before  he 
went  up  into  the  office  he  heard  on  the  street  that  Mrs.  Merrill  was  dead. 
Nothing  was  said  about  it  in  the  office.  He  knew  that  appellee  was  the 
son  of  Mrs.  Merrill.  He  was  in  the  office  learning  the  long  distance 
business. 

The  proposition  advanced  by  appellant  in  this  connection  is,  in  effect, 
that  the  principal  is  bound  by  the  knowledge  of  the  agent  acquired  in 
connection  with  the  transaction,  "or  which  he  may  previously  have  ac- 
quired, and  which  he  then  had  in  mind,  or  which  he  had  acquired  so 
recently  as  to  reasonably  warrant  the  assumption  that  he  still  retains  it** 
The  principle  thus  stated  is  supported  by  some  other  jurisdictions,  but 
it  is  stated  broader  than  the  rule  laid  down  by  our  Supreme  Court  in 
Texas  Loan  Agency  v.  Taylor,  88  Texas,  49,  and  Kauffman  v.  Runge, 
60  Texas,  308.  In  the  first  case  cited.  Chief  Justice  Gaines,  in  speaking 
of  the  doctrine  of  knowledge  of  the  agent  being  imputed  to  the  principal, 
says :  "This  principle  only  applies  where  the  agent  acquires  his  knowl- 
edge in  the  transaction  of  his  principal's  business,  and  we  therefore 
think  that  the  doctrine  of  imputed  notice  should  be  limited  to  cases  of 
that  character.''  The  charge  was  in  strict  accord  with  these  authorities, 
and  was  applicable  to  the  facts,  hence  not  erroneous. 

There  are  other  assignments  which  we  have  duly  considered,  but  deem 
unnecessary  to  discuss,  because  the  evidence  fails  to  disclose  any  liability 
of  appellee  to  appellant  for  mental  anguish,  there  being  no  evidence 
showing  notice  to  appellee's  employes  of  the  object  of  the  call  for  appel- 
lant. 

The  judgment  is  tlierefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  New  Orleans  Railway  Company  v. 
Prank  C.  Taylor. 

Decided  March  17,  1903. 

l.—Sailroad8— Assault  by  Railroad  Policeman. 

'  Evidence  held  sufficient  to  show  that  plaintiff,  while  lawfully  at  a  passenger 
depot,  was  wrongfully  assaulted  by  a  railroad  policeman  acting  as  agent  of  the 
company  and  not  in  his  capacity  as  an  officer. 

S.—^aine— Agreement  Construed. 

An  agreement  of  counsel  that  the  person  who  made  the  assault  had  been 
appointed  a  policeman  at  the  request  of  the  railway  company,  to  be  stationed 
at  the  depot  and  paid  by  the  railway  company,  and  that  he  was  "acting  under 
%aid  appointment*'  at  the  time,  was  not  an  agreement  that,  in  making  the  as- 
sault, he  was  acting  in  the  capacity  of  policeman,  that  being  the  principal  issue 
of  the  case. 

8. — Same— Liability  of  Employer  for  Assault. 

The  fact  that  a  railroad  employe,  acting  in  the  discharge  of  his  duties,  for 
any  reason  loses  his  temper  and  uses  an  unreasonable  amount  of  force,  consti- 
tuting wrongful  assault,  will  not  acquit  the  employer  of  responsibility. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  J.  D,  Martin. 

Baker,  Botis,  Baker  &  Lovett  and  Waits,  Chester  &  Ellison,  for  ap- 
pellant. 

Oreen  &  Minor  and  Oswald  8.  Parker,  for  appellee. 

GILL,  Associate  Justice. — By  this  suit  the  appellee  sought  to  re- 
cover of  appellant  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  him  by  reason  of  an  assault  upon  his  person  committed  by 
one  of  the  employes  of  appellant  in  the  line  of  his  duties  as  such  employe. 
A  trial  by  the  court  without  a  jury  resulted  in  a  judgment  for  appellee 
for  $1000,  from  which  the  railway  company  prosecutes  this  appeal. 

The  pleadings  present  the  issues  hereinafter  discussed,  and  it  is  un- 
necessary to  state  them  at  length.  On  the  occasion  in  question  Frank  C. 
Taylor,  the  plaintiff,  went  to  the  passenger  depot  of  appellant,  at  Beau- 
mont, Texas,  to  aid  his  friend  Williams  in  putting  the  latter's  aged 
father  as  a  passenger  upon  the  train  of  appellant.  When  they  arrived  at 
the  depot  one  Sisk,  the  State  convict  agent,  was  in  the  waiting  room  with 
a  lot  of  convicts,  and  refused  Taylor  admittance.  Appeal  was  made  to 
Reed  Tevis,  upon  whose  order  he  was  admitted  to  the  waiting  room. 
In  a  few  minutes  Taylor  and  his  friends  came  out  and  were  standing 
upon  the  platform  when  Tevis  ordered  plaintiff  and  Williams  to  get  off 
the  platform,  saying,  "You  negroes  that  have  no  tickets  get  away  from 
here.'*  He  then  punched  plaintiff  in  the  stomach,  and  as  plaintiff 
turned  away  he  struck  plaintiff  on  the  head  with  his  club.  Plaintiff* 
stumbled  and  fell,  and  as  a  result  of  the  stroke  and  the  fall  he  sustained 
injuries  in  the  amount  of  the  verdict. 
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About  nine  months  prior  to  the  injury  the  city  authorities  of  Beau- 
mont had^  at  the  special  instance  and  request  of  appellant^  commissioned 
Tevis  as  a  policeman  and  stationed  him  at  appellant's  depot.  Appellant 
paid  the  salary  of  Tevis,  and  the  city  paid  him  nothing.  He  was  in  the 
employ  of  appellant,  was  subject  to  the  orders  of  appellant's  local  agent, 
Putman,  from  whom  he  received  orders  and  to  whom  he  reported.  He 
had  been  ordered  by  Putman  to  keep  idlers  and  persons  without  tickets 
away  from  the  depot.  Tevis  himself  testified  that  he  was  not  acting  as 
policeman  in  what  he  did  to  plaintiff,  as  the  latter  had  done  nothing  for 
which  to  be  arrested.  He,  Tevis,  had  strict  orders  to  keep  everybody 
away  from  there  who  did  not  have  tickets.  Tevis,  in  his  account  of  the 
occurrence,  uses  this  language:  "It  was  not  so  much  on  account  of  my 
orders  that  I  hit  him  as  that,  he  sassed  me.  He  had  said  to  me,  'I  do 
not  give  a  God  damn  for  any  white  man.' " 

As  to  whether  the  plaintiff  and  his  friend  Williams  were  rude  and 
noisy  and  used  profane  language  as  stated  by  Tevis,  the  evidence  is  con- 
flicting, but  is  ample  to  sustain  the  finding  of  the  trial  court  that  plain- 
tiff did  nothing  calculated  to  provoke  Tevis  to  commit  the  assault. 

Appellant,  by  the  firet  assignment,  insists  that  the  judgment  should  be 
reversed  because  Tevis  was  a  policeman,  and  appellant  could  not  there- 
fore be  liable  for  his  acts  as  such.  The  proposition,  as  a  whole,  may  be 
conceded  to  be  sound,  but  its  application  here  depends  upon  the  presence 
of  a  fact  which  in  the  assignment  is  assumed  to  exist,  but  which  was  an 
issue  of  fact  at  the  trial  and  decided  against  appellant  by  the  trial  judge. 
We  speak  of  the  issue  as  to  whether  Tevis  was  acting  as  policeman  in 
doing  the  acts  complained  of.  Tevis  admits  that  he  was  not  trying  to 
arrest  plaintiff,  and  his  strongest  statement  in  behalf  of  appellant  is 
that  he  did  not  strike  plaintiff  so  much  on  account  of  Putman's  orders  as 
because  plaintiff  "sassed"  him.  The  fact  that  Tevis  was  acting  as 
policeman  of  the  city  of  Beaumont  is  not  inconsistent  with  his  employ- 
ment by  defendant,  and  the  imdisputed  facts  show  that  he  was  acting  in 
both  capacities.  His  commission  as  a  peace  officer  empowered  him  to 
arrest  for  offenses  committed  in  his  presence,  but  the  duty  which  more 
frequently  arose  was  to  obey  the  orders  of  Putman  issued  in  behalf  of 
the  company.  The  controlling  issue  which  the  trial  court  determined, 
and  which  this  court  must  determine  under  the  errors  assigned,  was 
whether  the  act  of  Tevis  was  committed  while  acting  in  furtherance  of 
his  duties  to  the  company.  Plaintiff  was  present  on  the  implied  invita- 
tion of  the  company,  and  it  owed  him  the  duty  to  refrain  from  injuring 
him.  Railway  v.  Phillio,  96  Texas,  18,  5  Texas  Ct.  Rep.,  666.  If  Tevis 
was  acting  as  a  peace  officer  in  doing  the  acts  complained  of,  the  company 
is  not  liable.  If  he  engaged  in  a  private  brawl  the  company  is  not 
liable.  If,  vhile  Tevis  was  acting  in  the  reasonable  discharge  of  his 
duty  to  the  company,  the  plaintiff,  by  insulting  words  and  conduct, 
provoked  and  brought  about  the  assault,  the  company  is  not  liable,  even 
if  the  assault  occurred  in  an  effort  on  the  part  of  Tevis  to  eject  plaintiff 
from  the  platform  as  a  person  not  authorized  to  be  there.     Harrison  v. 
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Pink,  42  Fed.  Rep.,  787;  Railway  v.  Shropshire,  28  S.  E.  rfep.,  508; 
Peavy  v.  Railway  Co.,  8  S.  E.  Rep.,  70. 

The  evidence  is  ample  to  support  the  conclusion  of  the  trial  court  that 
the  assault  was  not  committed  in  the  discharge  of  any  of  his  duties  as 
policeman.  Appellant,  however,  relies  largely  upon  an  agreement  en- 
tered into  by  the  parties  at  the  trial,  and  which  is  to  the  following  effect : 
It  is  agreed  "that  prior  to  the  time  of  the  events  complained  of  by  plain- 
tiff Reed  Tevis  had  been  appointed  at  the  request  of  defendant  a  police- 
man of  the  city  of  Beaumont,  to  be  stationed  at  defendant's  passenger 
depot  at  Beaumont,  and  he  was  acting  under  said  appointment  at  said 
time.  And  it  was  the  understanding  that  defendant,  and  not  the  city, 
should  pay  Tevis  for  his  services,  and  this  understanding  was  carried  out 
and  he  was  paid  solely  by  the  Texas  &  New  Orleans  Railway  Company.^' 
Signed  by  counsel  for  both  sides. 

Appellant  insists  that  this  amounts  to  an  agreement  that  Tevis,  in 
doing  acts  complained  of,  was  acting  in  the  capacity  of  policeman.  We 
think  it  is  plain  that  no  such  construction  was  contemplated  by  the  par- 
ties at  the  time  the  agreement  was  entered  into.  The  purpose  of  the 
agreement  was  to  avoid  the  necessity  of  proof  that  Tevis  had  been  so  com- 
missioned, and  that  his  commission  was  still  in  force  at  the  date  of  the 
m&tters  in  controversy.  To  construe  it  otherwise  would  be  to  give  it  the 
effect  of  eliminating  the  chief  fact  issue  in  the  case  and  disputing  the 
otherwise  undisputed  statement  of  Tevis  that  in  striking  plaintiff  he  was 
not  acting  as  policeman.  We  conclude,  therefore,  that  the  agreement 
ought  not  to  vary  the  other  proof  upon  the  point. 

It  can  not  be  justly  held  that  Tevis  was  engaged  in  a  private  brawl 
unconnected  with  his  duties  to  the  copipany,  for  the  evidence  supports  the 
conclusion  that  Tevis  was  undertaking  to  put  off  the  platform  two  negroes 
without  tickets,  and  he  states  positively  that  he  had  strict  orders  from 
Putman  to  do  so.  The  fact  that  for  any  reason  he  lost  his  temper  and 
used  an  unreasonable  amount  of  force  will  not  acquit  the  company  of 
responsibility  (Railway  Co.  v.  Bowlin,  32  S.  W.  Rep.,  918;  Railway  Co. 
V.  Kacket,  24  S,  W.  Rep.,  881 ;  Brill  v.  Eddy,  22  S.  W.  Rep.,  488),  unless 
plaintiff  by  his  own  fault  provoked  the  employe.  Upon  this  latted  point 
it  is  sufficient  to  say  that  the  evidence  was  conflicting  and  the  trial  court's 
conclusions  were  in  favor  of  the  plaintiff. 

There  is  no  merit  in  the  other  contentions  to  the  e'ffect  that  Tevis  was 
acting  assistant  to  the  convict  guard,  and  not  for  the  company.  Nor  do 
we  think  the  judgment  so  out  of  proportion  to  the  gravity  of  tiie  injuries 
inflicted  as  to  authorize  this  court  to  interfere  on  that  ground.  The  case 
was  tried  without  error.    The  judgment  is  therefore  affirmed. 

Aifirmed, 

Writ  of  error  refused. 
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M.  A.  Cooper  &  Company  et  al  v.  L.  M.  Sawyer. 

Decided  March  18,  1903. 

1.— Deed  of  Trust— Fraud— Evidence— Declarations. 

Upon  the  issue  whether  a  debt  from  a  husband  to  his  wife,  secured  by  him 
as  a  preferred  claim  in  a  deed  of  trust,  was  fictitious  and  fraudulent,  evidenoe 
of  his  son  that  he  had  heard  his  father  say,  three  or  four  years  before  the  deed 
of  trust  was  executed,  that  he  owed  her  the  amount  secured  by  the  deed,  was 
admissible. 

3. — ^Witness— Rule — ^Discretion  of  Court. 

No  abuse  of  the  discretion  of  the  court  in  the  application  of  the  role  ex- 
cluding witnesses  from  the  courtroom  appears  from  the  fact  that  a  witness  was 
permitted  to  remain  and  listen  to  the  testimony  who  was  not  a  party,  where 
such  witness  represented  the  claim  of  his  wife,  who,  as  a  creditor,  was  one  of 
the  real  partners  in  interest,  though  not  technically  a  party  to  the  suit. 

8.— Husband  and  Wife— Agency— Fraud— Notice. 

Though  the  husband  is  given  by  law  the  control  of  the  wife's  separate 
estate,  he  is  not,  in  the  absence  of  special  authority  from  her,  such  an  agent 
as  to  tax  her  with  notice  of  his  own  fraud  in  securing  his  indebtedness  to  her 
by  a  deed  of  trust. 

4.— Charge. 

Requested  instructions  on  points  properly  presented  by  the  main  charge 
should  be  refused. 

6w — ^Verdict — Damages. 

The  assessment  of  damages  by  the  jury  must  stand,  on  appeal,  where  there 
is  evidence  warranting  the  recovery  of  a  less  and  also  of  a  greater  amount. 

Appeal  from  the  District  Court  of  Hamilton.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Sawyer  sued  Cooper  &  Company  and  others  and  recovered  damages, 
and  defendants  appealed. 

Eidson  &  Eidson,  for  appellants. 

Martin  &  Oeorg$,  J.  Van  Steenwyck,  and  Dewey  Langford,  for  appel- 
lees. 

STREETMAN,  Associate  Justice. — ^This  was  an  action  brought  by 
appellee,  L.  M.  Sawyer,  to  recover  damages  for  the  levy  of  a  writ  of 
attachment  upon  a  stock  of  merchandise. 

The  plaintiff  claimed  the  property  by  virtue  of  a  deed  of  trust  executed 
to  him  by  J.  E.  Cline  to  secure  certain  creditors  therein  named.  The 
defendants  were  the  sheriff,  who  levied  the  writ,  M.  A.  Cooper  &  Co.,  the 
plaintiffs  in  the  attachment,  and  the  sureties  upon  the  bonds  executed  to 
procure  the  issuance  and  levy  of  the  writ. 

In  accordance  with  the  verdict  of  a  jury,  judgment  was  rendered  for 
the  plaintiff  against  all  of  the  defendants,  and  in  favor  of  the  sheriff,  as 
against  his  codefendants. 

The  defendants  alleged  that  the  debts  mentioned  in  the  deed  of  trust 
were  fictitious  and  fraudulent;  that  the  deed  of  trust  was  executed  to 
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hinder,  delay  and  defraud  the  creditors  of  J.  E.  Cline  and  his  father  J. 
K.  P.  Cline,  who  had  formerly  owned  the  stock  of  goods ;  that  the  trus- 
tee had  not  taken  possession  of  the  goods  when  the  writ  was  levied,  and 
that  none  of  the  creditors  had  accepted  under  the  deed  of  trust  before 
the  levy  of  the  writ.  The  verdict  of  the  jury  settled  all  of  these  issues 
against  the  defendants;  and  a  careful  examination  of  the  statement  of 
facts  convinces  us  that  there  was  evidence  to  sustain  the  finding  of  the 
jury  upon  each  of  these  issues. 

The  first  assignment  of  error  complains  that  the  court  permitted  J.  E. 
Cline  to  testify  that  three  or  four  years  before  the  execution  of  the  deed 
of  trust,  he  heard  his  father  and  mother  say  that  his  father  owed  his 
mother  the  sum  of  $820. 

One  of  the  debts  preferred  was  a  debt  of  $820  to  Mrs.  H.  C.  Cline, 
mother  of  H.  E.  Cline.  Plaintiff  claimed  that  this  indebtedness  grew  out 
of  a  transaction  in  which  J.  K.  P.  Cline  had  sold  a  tract  of  land,  part  of 
which  was  the  separate  property  of  Mrs.  Cline,  and  that  J.  K.  P.  Cline 
had  borrowed  from  Mrs.  Cline  $820,  which  represented  her  separate  inter- 
est in  this  propery,  and  afterwards  executed  to  her  the  note  which  was 
assumed  by  J.  E.  Cline,  and  secured  by  the  deed  of  trust  in  question. 
Defendants  attacked  this  debt  as  fictitious  and  fraudulent,  and  the  good 
faith  of  J.  E.  Cline  in  naming  this  debt  in  the  deed  of  trust  was  an  issue 
in  the  case.  Upon  this  issue  we  think  that  the  evidence  was  clearly 
admissible. 

The  second  assignment  is  directed  to  the  action  of  the  court  in  permit- 
ting J.  K.  P.  Cline  to  remain  in  the  courtroom  during  the  trial,  and  not 
enforcing  against  him  tjie  rule  invoked  as  to  the  witnesses  in  the  case. 
He  was  not  a  party  to  the  case,  and  the  record  does  not  give  the  reasons 
of  the  court  for  excepting  him  from  the  rule.  It  is  evident,  however, 
that  the  plaintiff.  Sawyer,  was  only  slightly  interested  in  the  suit,  and  the 
real  parties  to  the  suit  were  the  creditors  named  in  the  deed  of  trust.  One 
of  these  creditors  was  Mrs.  H.  C.  Cline,  wife  of  said  J.  K.  P.  Cline,  and 
the  court  doubtless  permitted  him  to  remain  in  the  court  room  as  the 
representative  of  his  wife^s  claim.  The  manner  in  which  the  rule  as  to 
witnesses  is  enforced  is  lodged  very  largely  in  the  discretion  of  the  court, 
and  we  are  unable  to  say  that  any  abuse  of  the  discretion  was  shown. 

The  defendant  requested  the  following  special  charge :  "If  you  believe 
from  the  evidence  that  J.  K.  P.  Cline  and  H.  C.  Cline  were  husband  and 
wife  at  the  time  of  the  alleged  execution  of  the  note  by  J.  K.  P.  Cline  to 
the  said  H.  C.  Cline,  and  that  the  said  J.  K.  P.  Cline  was  the  agent  of  the 
said  H.  C.  Cline  for  the  purpose  of  collecting  said  note,  then  notice  of  the 
fraudulent  intent  on  the  part  of  J.  E.  Cline  to  defraud  his  creditors,  to 
J.  K.  P.  Cline  would  be  notice  to  Mrs.  H.  C.  Cline  and  participation  on 
the  part  of  J.  K.  P.  Cline  with  and  in  the  fraudulent  intent  and  purpose 
of  J.  E.  Cline  to  hinder  or  delay  his,  J.  E.  Cline%  creditors  in  the  collec- 
tion of  their  debts  against  J.  E.  Cline,  would  be  participation  in  same  on 
the  part  of  Mrs.  H.  C.  Cline.'' 

The  proposition  of  law  announced  in  this  charge  is  correct,  but  we  are 
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unable  to  find  any  evidence  which  required  it  to  be  given  in  this  case. 
It  is  true  that  the  husband  is  vested  by  law  with  the  control  and  manage- 
ment of  the  wife's  separate  estate^  but  he  is  not^  in  the  absence  of  special 
authority^  such  an  agent  that  notice  to  him  will  constitute  notice  to  his 
wife.  Speer,  Law  of  Mar.  Women,  sec.  35.  To  affect  her  with  notice 
of  the  fraud  by  reason  of  his  knowledge,  it  was  necessary  to  have  shown 
that  he  was  authorized  by  her  to  act  as  her  agent  in  accepting  the  deed  of 
trust.  There  was  evidence  that  he  had  assumed  to  act  as  her  agent  in 
accepting  the  deed  of  trust,  but  no  evidence  whatever  that  she  had  author- 
ized him  to  do  so,  and  the  agency  cquld  not  be  proved  by  the  declaration 
or  acts  of  the  agent,  which  were  not  shown  to  have  been  known  to  the 
wife. 

Special  charges  were  requested  with  reference  to  the  acceptance  of  the 
deed  of  trust  by  the  creditors,  the  possession  of  the  trustee  and  the  knowl- 
edge of  the  creditors  of  the  fraudulent  purpose  of  the  deed  of  trust.  The 
charge  of  the  court  upon  all  of  these  issues  was  very  full  and  very  fair  to 
the  defendants,  and  all  of  the  special  charges  which  were  proper  were 
fully  embraced  in  it. 

It  is  insisted  that  the  verdict  as  to  the  amount  of  the  damages  was 
excessive.  It  is  true  that  if  the  jury  had  credited  the  testimony  of  the 
witnesses  of  defendants,  the  verdict  should  have  been  for  a  less  amount, 
but  there  was  evidence  which  tended  to  show  that  the  value  of  the  prop- 
erty was  even  greater  than  the  amount  assessed  by  the  jury.  It  was  the 
province  of  the  jury  to  pass  upon  the  weight  of  this  evidence,  and  we  are 
not  authorized,  under  these  circumstances,  to  disturb  their  verdict. 

There  being  no  error  in  the  judgment,  it  is  afOrmed. 

Affirmed, 
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CiTT  OF  Geohgetown  V.  W.  T.  Jones. 

Decided  March  18,  1903. 

Taxes— Payment— Collector's  Receipt— ^Bvidence. 

A  city  collector  issued  to  a  taxpayer  a  receipt  for  his  taxes  in  settlement 
of  the  collector's  personal  debt  to  him,  and  reported  same  in  the  list  of  taxes 
collected  and  for  which  he  made  settlement  for  that  month.  In  a  suit  to  re- 
cover the  tax  so  receipted  for  from  the  taxpayer,  the  collector  having  proved 
a  defaulter,  it  is  held  that  the  city  could  rebut  defendant's  showing  of  payment 
by  circumstantial  evidence,  and,  as  bearing  on  the  question  whether  the  collector 
had  used,  in  such  settlement,  his  own  funds,  or  other  money  belonging  to  the 
city,  could  show,  that  he  was  notoriously  insolvent,  and  since  indicted  for  em- 
bezzling city  funds;  that  he  reported,  for  that  month,  over  $300  collected  for 
which  he  executed  tax  receipte  m  settlement  of  his  private  debts;  that  he  col- 
lected over  $500  texes  in  cash  that  month  which  he  did  not  report. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  P.  G.  Morris. 

The  city  of  Georgetown  sued  Jones,  and  appealed  from  a  judgment  for 
defendant. 

H.  N.  Graves  and  E.  A.  Strickland,  for  appellant. 

Chessher  &  Wilcox,  for  appellee. 

KEY  Associate  Justice. — The  city  of  Georgetown,  a  municipal  cor- 
poration, brought  this  suit  to  recover  from  W.  T.  Jones  the  sum  of  $12, 
alleged  to  be  owing  as  taxes,  and  to  foreclose  a  lien  on  certain  real  estate. 
There  was  a  nonjury  trial  resulting  in  a  judgment  for  defendant,  and  the 
plaintiff  has  appealed. 

The  undisputed  testimony  shows  that  on  January  13, 1902,  the  defend- 
ant was  due  the  plaintiff  the  sum  of  $24  for  taxes  for  the  year  1901,  on 
the  real  estate  described  in  the  plaintiff's  petition ;  on  that  day  he  paid 
J.  S.  Harlee,  the  plaintiff's  assessor  and  collector  of  taxes,  the  sum  of 
$12  in  current  money,  and  that  officer  being  indebted  to  him  in  the  sum 
of  $12,  delivered  to  the  defendant  a  tax  receipt  for  $24,  in  due  form,  and 
duly  and  officially  signed  by  Harlee.  The  consideration  for  the  tax 
receipt  was  the  $12  owing  by  Harlee  to  the  defendant,  and  the  $12  paid 
by  the  defendant  to  Harlee  as  tax  collector. 

On  February  6,  1902,  Harlee,  the  tax  collector,  made  his  report  to  the 
city  council  of  Georgetown,  showing  an  itemized  statement  of  taxes  col- 
lected by  him  during  the  month  of  January,  1902,  on  the  tax  rolls  of 
1901,  amounting  in  the  aggregate  to  $3707.20,  which  report  included  $24 
as  paid  by  the  defendant.  Attached  to  the  report  was  the  receipt  of  the 
treasurer  of  said  city,  showing  that  the  collecter  had  paid  to  the  treas- 
urer the  sum  of  $3707.20,  in  current  money,  to  cover  the  amount  col- 
lected, as  shown  by  the  report,  including  the  $24  reported  as  paid  by  the 
defendant. 
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The  report  referred  to  was  received  by  the  city  council  and  ordered 
filed  on  February  13,  1902;  but  the  council  took  no  further  action 
thereon. 

By  the  witnesses  Strange  and  Brown  the  plaintiff  proved  that  Harlee, 
the  tax  assessor  and  collector,  was  a  defaulter,  and  owed  the  plaintiff  on 
the  rolls  of  1901  the  sum  of  $932,  $590  thereof  being  cash  collected,  and 
$342  being  tax  receipts  with  which  Harlee  had  paid  his  private  debts. 
It  was  also  shown  that  $215.68  of  the  cash  defalcation  was  collected  dur- 
ing the  month  of  January,  1902,  and  not  included  in  the  collector's  re- 
port. There  was  no  proof  as  to  when  the  remainder  of  the  $590  cash  de- 
falcation was  collected,  nor  when  the  $342  worth  of  tax  receipts  were 
issued,  nor  whether  they  were  included  in  the  collector's  report. 

The  plaintiff  offered  to  prove  that  Harlee,  the  tax  collector,  was  under 
indictment  for  embezzling  funds  of  the  plaintiff,  being  taxes  collected  on 
the  rolls  of  1901 ;  that  he  was  notoriously  insolvent,  and  that  certain  tax- 
payers on  the  rolls  of  1901  had  paid  their  taxes  to  the  collector  during 
the  month  of  January,  1902,  ambunting  in  the  aggregate  to  $521,  which 
the  collector  had  not  reported  in  his  report  referred  to  above. 

The  plaintiff  also  offered  to  prove  by  certain  other  witnesses  that  dur- 
ing the  month  of  January,  they  paid  to  Harlee,  the  collector,  taxes 
amounting  in  the  aggregate  to  over  $300  in  debts  that  said  Harlee  was 
owing  them,  he  handing  them  receipts  for  their  taxes  in  consideration  of 
their  discharging  him  for  a  like  amount  of  his  indebtedness  to  them ;  and 
that  in  each  instance,  he  had  reported  these  amounts  as  collected  by  him 
during  the  month  of  January,  1902,  in  the  report  above  referred  to. 

All  this  testimony  was  excluded  by  the  court  upon  the  ground  that  it 
would  not  tend  to  show,  if  admitted,  that  Harlee  had  not  paid  out  of  his 
own  private  funds  the  $12  which  the  plaintiff  sought  to  recover  from  the 
defendant. 

This  ruling  is  assigned  as  error,  and  we  sustain  the  assignment.  If  it 
be  conceded  that  the  tax  collector's  report,  together  with  the  receipt  of 
the  city  treasurer,  constituted  prima  facie  proof  that  the  defendant's 
taxes  had  been  duly  and  properly  paid,  nevertheless  the  plaintiff  had  the 
right  to  rebut  such  proof  by  circumstantial  as  well  as  direct  evidence. 
The  tax  receipt  which,  like  the  collector's  report,  was  an  official  docu- 
ment in  writing,  stated  that  the  defendant  had  paid  the  full  amount  of 
his  taxes,  amounting  to  $24,  yet  the  plaintiff  had  the  right  to  show  and 
did  show  that  the  statement  so  made  was  untrue,  and  that  the  defendant 
had  paid  only  $12.  The  monthly  report  made  by  the  collector  was  of  no 
higher  dignity  nor  more  binding  force  than  the  tax  receipt;  and,  con- 
ceding that  it  was  prima  facie  evidence  of  the  fact  that  the  collector  had 
paid  $12  of  the  defendant's  taxes  out  of  his  own  private  funds,  the  plain- 
tiff had  the  right  to  show,  if  it  could,  that  the  payment  referred  to  was 
made  with  funds  belonging  to  the  plaintiff  and  not  to  the  collector. 

In  determining  the  admissibility  of  the  excluded  testimony,  it  should 
be  borne  in  mind  that  the  collector  reported  over  $300  as  collected  by  him 
during  the  month  of  January,  1902,  which  in  fact  had  not  been  collected; 
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and  the  question  is  not  merely  whether  he  paid  the  $12  out  of  his  private 
funds,  but  whether  he  so  paid  over  $300.  Now  on  that  issue  the  plaintiff 
offered  to  show  that  he  was  notoriously  insolvent,  which  would  be  a  cir- 
cumstance tending  to  show  that  he  had  no  considerable  sum  of  private 
means. 

The  plaintiff  also  offered  to  prove  that  he  collected  over  $500  during 
the  same  month,  which  he  failed  to  report,  which  would  have  established 
the  fact  that  he  held  in  his  possession  funds  belonging  to  the  city  which 
he  coidd  have  used  to  cover  the  $300  reported  by  him  as  collected  which 
in  fact  he  had  not  received.  Furthermore,  if  he  was  a  defaulter,  as  clearly 
shown,  it  is  highly  probable  that  if  he  had  private  means  of  his  own,  or 
could  have  obtained  them  from  relatives  or  friends  to  pay  to  the  treasurer 
the  $300  referred  to,  he  would  have  been  able  to  settle  his  entire  account 
with  the  plaintiff  and  not  have  been  indicted  for  embezzlement. 

We  are  of  the  opinion  that  the  excluded  testimony  tended  to  show  that 
$12  of  the  defendants  taxes  had  never  in  fact  been  paid ;  and  that  funds 
belonging  to  the  plaintiff  were  used  by  the  collector  when  he  made  the 
payment  to  the  city  treasurer  covering  the  taxes  reported  as  collected 
from  the  defendant  and  from  others  who  did  not  in  fact  pay  their  taxes 
when  they  obtained  their  tax  receipts. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Amelia  Hall  et  al.  v.  City  of  Austin. 

Decided  March  18,  1903. 

1.— Practice  in  Trial  Conrt— Dismisaal  for  Want  of  Proaecation. 

The  action  of  a  court  in  dismissing  a  case  for  want  of  prosecution  and  re- 
fusing a  motion  to  reinstate  it  will  be  sustained  in  the  absence  of  a  showing 
that  the  court  abused  its  discretion. 

2. — Same. 

Facts  attending  the  dismissal  of  a  case,  shown  in  motion  for  reinstatement, 
considered  and  held  not  to  show  error,  the  call  for  trial  occurring  while  plain- 
tiff was  temporarily  called  from  the  room  to  attend  to  her  child  and  her  coun- 
sel, detained  by  important  business  on  the  way,  arrived  in  court  fifteen  minutes 
after  dismissal. 

8.— Dismissing  Case — Calling  at  Court  House  Door. 

There  is  no  law  or  rule  making  it  necessary  to  l^ve  parties  or  counsel,  ab- 
sent when  a  case  is  reached  for  trial,  called  at  the  courthouse  door  before  dis- 
missing for  want  of  prosecution. 

Error  from  the  District  Court  of  Travis.  Tried  below  before  Hon.  P. 
G.  Morris. 

Amelia  Hall  and  husband  sued  the  city  of  Austin,  and  appealed  from 
a  judgment  dismissing  the  case. 

John  Dowell,  for  plaintiff  in  error. 

KEY,  Associate  Justice. — In  the  court  below,  this  case  was  dis- 
missed for  the  want  of  prosecution.  On  the  day  following  the  order  of 
dismissal,  the  plaintiffs  filed  a  motion  asking  to  have  that  order  set  aside 
and  the  case  reinstated. 

In  support  of  the  motion  the  plaintiffs  made  an  affidavit,  stating,  in 
substance,  that  they  resided  about  nine  miles  from  the  courthouse  in  the 
city  of  Austin ;  that  the  plaintiff  Amelia  Hall  reached  the  courtroom  at 
about  10  o'clock  a.  m.  on  the  day  the  suit  was  dismissed ;  that  while  wait- 
ing for  the  case  to  be  called,  it  became  necessary  for  her  to  go  down  stairs 
to  give  attention  to  her  infant  child ;  that  when  she  returned,  she  learned 
from  her  son  Edward  Hall  that  the  case  had  been  dismissed;  that  she 
would  not  have  left  the  courtroom  had  it  not  been  for  her  child,  and  did 
not  leave  the  courthouse  building ;  that  if  she  was  called  at  the  courthouse 
door  by  the  sheriff,  she  did  not  hear  the  call ;  that  she  was  not  gone  from 
the  courtroom  more  than  ten  or  fifteen  minutes,  and  that  the  plaintife 
had  a  just  and  meritorious  case. 

Edward  Hall  filed  an  affidavit  corroborating  Mrs.  Hall's  statement, 
except  that  he  stated  that  the  case  was  called  while  his  mother  was  absent, 
but  he  did  not  know  what  disposition  the  court  made  of  it 

The  plaintiffs'  attorney  filed  an  affidavit  stating  that  he  reached  his 
oflBce  about  9  o'clock  a.  m.  on  the  day  that  the  case  was  dismissed,  and 
found  the  plaintiffs  there  ready  for  trial;  that  about  fifteen  minutes 
before  ten  o'clock  he  instructed  them  to  go  to  the  courthouse  and  be  on 
hand,  and  that  he  would  follow  them  at  once;  that  his   pffice  was  about 
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four  or  five  hundred  yards  from  the  courthouse ;  that  he  left  his  office 
immediately  after  the  plaintiffs  did  and  went  by  the  First  National  Bank 
of  Austin ;  that  he  was  detained  by  the  officers  of  the  bank  on  important 
business  that  "he  could  not  neglect ;"  that  he  left  the  bank  for  the  court- 
house a  few  minutes  before  10  o'clock  and  went  direct  to  the  courtroom; 
that  he  inquired  if  the  docket  had  been  called,  and  was  informed  that 
it  had,  and  that  the  case  at  bar  had  been  dismissed  about  fifteen  minutes 
before  that  time ;  that  it  was  then  about  twenty  or  twenty-five  minutes 
after  10  o'clock;  that  he  informed  the  court  that  the  plainttiff's  were 
ready  for  trial,  and  the  court  declined  to  call  the  case ;  that  his  absence 
was  not  intentional,  and  that  he  tried  to  be  there  when  the  court 
opened. 

The  deputy  sheriff  who  waited  on  the  court  made  affidavit  that  when 
the  case  was  dismissed  he  did  not  call  the  plaintiffs  Amelia  Hall  and  Sid- 
ney Hall,  as  he  was  not  ordered  to  do  so. 

The  court  below  overruled  the  motion  to  reinstate,  and  the  plaintiffs 
have  brought  the  case  to  this  court  by  writ  of  error. 

In  the  absence  of  a  statutory  prohibition,  every  court  has  the  power  to 
dismiss  a  suit  for  the  want  of  prosecution ;  and  unless  it  be  shown  that  the 
exercise  of  that  power  has  been  abused,  such  action  is  not  subject  to  revi- 
sion on  appeal.  Another  rule  equally  as  well  settled  is  that  when  an  ap- 
pealing litigant  charges  a  trial  judge  with  an  arbitrary  and  unjust  exer- 
cise of  discretionary  power,  the  burden  rests  upon  such  litigant  to  fully 
develop  the  transaction,  and  affirmatively  show  such  abuse  of  discretion. 
In  other  words,  the  presumption  is  that  the  action  of  the  trial  court  in 
this  case  was  just  and  proper,  and  unless  the  facts  established  by  the  tes- 
timony referred  to  show  the  contrary,  the  plaintiffs  in  error  are  not  en- 
titled to  relief  in  this  court. 

After  carefully  considering  the  record,  and  analyzing  the  testimony 
submitted  in  support  of  the  motion,  our  conclusion  is  that  plaintiffs  in 
error  have  failed  to  show  an  abuse  of  judicial  discretion  on  the  part  of 
the  trial  judge. 

In  the  first  place,  neither  the  testimony  nor  anything  else  in  the  recora 
shows  at  what  hour  the  court  convened  on  the  day  that  the  case  was  dis- 
missed. For  aught  that  appears  in  the  record,  the  court  may  have  met 
at  9  o'clock,  called  the  case  five  minutes  thereafter,  passed  it  and  called 
it  again  at  10  o'clock.  Except  the  deputy  sheriff,  none  of  the  witnesses 
who  testified  was  present  in  the  courtroom  until  about  10  o'clock;  and 
therefore  they  could  have  no  actual  knowledge  as  to  what  occurred  before 
they  arrived.  Neither  the  order  of  dismissal  nor  the  affidavit  of  the  dep- 
uty sheriff  states  at  what  particular  time  of  the  day  the  case  was  called, 
nor  whether  it  was  called  more  than  once,  nor  the  particular  time  of  day 
when  the  order  of  dismissal  was  entered. 

The  plaintiffs'  counsel  states  in  his  affidavit  that  about  twenty  or 
twenty-five  minutes  after  10  o'clock  the  court  informed  him  that  the  case 
had  been  dismissed  about  fifteen  minutes  before.  Therefore,  conceding 
all  the  facts  stated  in  the  affidavits  to  be  true,  it  may  nevertheless  be  a  fact 
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that  the  court  waited  an  hour  or  more  on  the  plaintiffs^  counsel ;  and  if 
it  did,  it  certainly  can  not  be  held  to  have  abused  its  discretion  in  refus- 
ing to  wait  longer  and  dismissing  the  case  for  want  of  prosecution.  How- 
ever, in  saying  this  we  do  not  wish  to  be  understood  as  holding  that  any 
court  should  wait  for  an  hour  for  litigants  or  attorneys,  to  aj)peaT  when 
their  cases  are  called.  Each  case  must  be  controlled  by  its  own  conditions, 
and  whether  the  court  should  permit  any  delay  at  all,  and  the  extent 
of  such  delay,  must  depend  upon  the  peculiar  circumstances  of  the  par- 
ticular case. 

In  the  second  place,  an  inspection  of  the  pleadings  satisfies  us  that  Mrs. 
Hall  could  not  have  tried  the  case  in  person,  and  that  it  was  necessary  to 
the  prosecution  of  her  case  that  her  counsel  should  be  present.  There- 
fore, if  it  be  conceded  that  she  sufficiently  excused  her  own  absence,  the 
question  remains  as  to  whether  or  not  the  excuse  offered  for  the  absence 
of  her  counsel  was  sufficient. 

It  is  necessary,  in  order  to  properly  dispatch  the  business  of  courts, 
and  it  is  also  a  duty  resting  upon  attorneys,  that  the  latter  be  present 
when  their  cases  are  called,  and  a  strong  showing  ought  to  be  made 
to  excuse  the  absence  of  an  attorney  on  such  an  occasion.  In  the  case 
at  bar,  the  affidavit  of  the  plaintiff^s  attorney  shows  that  he  reached 
his  office  about  9  o'clock  in  the  morning.  It  does  not  show  that  he 
was  otherwise  engaged  until  he  started  to  the  courthouse,  which  was 
at  least  forty-five  minutes  after  9  o'clock.  For  aught  that  appears  in 
his  affidavit,  the  business  at  the  bank  could  have  been  easily  attended 
to  in  that  forty-five  minutes,  thereby  enabling  him  to  reach  the  court 
room  at  or  before  10  o'clock.  Furthermore,  it  is  not  shown  that  the 
nature  of  the  business  at  the  bank  was  such  that  it  could  not  have 
been  postponed.  The  affidavit  states  that  the  business  was  important, 
and  such  as  counsel  could  not  neglect,  but  it  is  not  always  the  case 
that  important  business  is  neglected  by  being  postponed.  The  business 
may  have  been  of  such  a  character  that  it  could  have  been  attended  to  at 
the  noon  recess,  or  on  some  other  day,  equally  as  well  as  at  the  time  it 
was  attended  to. 

In  reference  to  the  contention  that  before  dismissing  the  case,  the 
plaintiffs  and  their  counsel  should  have  been  called  at  the  courthouse  door, 
it  is  sufficient  to  say  that  we  know  of  no  statute  or  other  rule  of  law 
requiring  such  action.  In  some  courts,  it  may  be  customary  to  pursue 
that  course,  but  it  is  not  shown  that  any  such  custom  prevailed  in  the 
court  from  which  this  writ  of  error  is  prosecuted.  Furthermore,  while  it 
is  shown  that  the  plaintiffs  were  not  called  at  the  courthouse  door,  no 
such  showing  was  made  as  to  their  counsel.  It  was  of  more  importance 
that  he  should  be  there  than  anyone  else  on  the  plaintiffs'  side,  and,  for 
aught  that  appears,  he  may  have  been  duly  called  before  the  case  was  dis- 
missed. 

For  the  reasons  stated,  our  concision  is  that  no  reversible  error  is 
shown,  and  the  judgment  is  affirmed. 

AiJirmed. 
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J.  T.  Robinson  v.  National  Surety  Company. 

Decided  March  18,  1903. 

1. — ^Evidence — ^Execution  of  Instnunent. 

Evidence  considered  and  held  sufficient  to  establish  the  execution  of  sev- 
eral instruments  constituting,  together,  a  bond  of  indemnity  to  secure  the  faith- 
ful discharge  of  duty  by  an  employe  of  a  railway. 

S. — Surety  Company— Penalty. 

An  action  under  the  statute  (Acts  of  1897»  chap.  165,  sec.  10,  p.  246)  to  re- 
cover the  penalty  imposed  thereby  upon  a  surety  company  for  failing  to  fur- 
nish a  statement  of  reasons  for  its  refusal  to  again  guaranty  the  fidelity  of  a 
person  for  whom  it  has  once  acted  as  surety  can  not  be  maintained  where  the 
proof  shows  that  it  did  make  such  contract  of  guaranty,  but  afterwards  with- 
drew from  it,  the  refusal  to  guaranty  and  withdrawal  from  a  guaranty  given 
being  distinguished  in  the  statute. 

Error  from  the  County  Court  of  Milam.  Tried  below  before  Hon. 
E.  B.  Pool. 

Kobinson  brought  suit  against  the  surety  company  and  prosecuted 
error  from  a  judgment  for  defendant. 

Justice  Streetman,  having  been  of  counsel,  did  not  sit  in  this  case, 
and  T.  B.  Cochran,  Esq.,  was  qualified  as  ^Special  Associate  Justice. 

Hefley,  McBride  &  Watson,  for  plaintifiE  in  error. 

Sam  Streetman,  Henderson,  Freeman  &  Fowler,  and  Baker,  Botts, 
Baker  &  Loveit,  for  defendant  in  error. 

COCHRAN,  Special  Associate  Justice. — ^This  is  a  proceeding  by 
plaintiff  in  error  to  recover  from  the  defendant  in  error,  as  a  penalty, 
$500  for  failure  to  furnish  a  statement  in  writing  of  the  facts  consti- 
tuting the  basis  of  its  alleged  refusal  to  become  surety  for  his  fidelity 
as  an  employe  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment  ren- 
dered for  defendant,  from  which  the  plaintiff  sued  out  a  writ  of  error, 
and  a  reversal  of  the  judgment  is  sought  on  the  admission  of  certain 
papers  in  evidence  by  which  the  defendant  proved  that  upon  plaintiff's 
application  it  became  his  surety  and  so  remained  for  about  three  months, 
when  it  was  released  by  its  own  request. 

The  plaintiff  in  error  assigns  no  error  as  to  the  legal  effect  of  the 
papers,  and  we  find  that  the  papers  do  show  that  defendant  in  error 
became  surety  for  plaintiff  in  error  upon  his  application,  and  did  not 
refuse  to  do  so,  as  alleged  in  his  petition. 

The  contention  of  the  plaintiff  in  error  is  that  there  was  no  proof  of 
the  execution  by  defendant  in  error  of  the  documents  constituting  the 
bond  to  the  railway  company,  and  that  these  papers  were  improperly 
admitted  in  evidence. 

Without  narrating  the  circumstances  connected  with  the  production 
of  these  instruments,  we  are  of  opinion,  and  so  find,  that  the  testimony 
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of  the  agent  of  the  railway  company  from  whose  custody  the  papers 
were  produced,  was  sufficient  to  establish  their  execution. 

The  bond  consisted  of  four  separate  papers.  The  first  being  what  is 
denominated  a  blanket  or  schedule  bond,  No.  3447,  dated  January  5, 
1898,  which  provides  for  its  continuance  by  renewal  from  year  to  year, 
by  notice  of  a  desire  on  the  part  of  the  railway  company  so  to  do,  with- 
out the  execution  of  another  instrument.  This  instrument  contains  a 
list  of  the  employes  whose  fidelity  was  guaranteed,  and  provides  for  its 
extension  to  new  employes  upon  notice  of  their  employment,  and  for 
withdrawal  by  the  surety  company  upon  notice  to  the  railway  company. 

The  second  instrument  is  a  certificate  renewing  the  said  bond  for 
the  year  1901,  reciting  its  number  and  date,  and  providing  for  the  guar- 
anty of  employes  working  under  joint  employment  with  other  railroads. 

The  third  paper  is  the  notice  by  the  railway  company  to  the  surety 
company  of  the  plaintiflE  in  error's  employment;  and  the  fourth  is  the 
acknowledgment  of  receipt  of  this  notice  by  the  defendant  in  error, 
dated  June  8,  1901.  Each  of  these  papers  refer  to  the  above  schedule 
bond  by  number. 

The  record  shows  that  the  witness  was  permitted  to  testify  that  the 
employes  of  the  railway  company  were,  in  the  main,  bonded  by  the 
defendant  in  error,  and,  after  producing  the  papers  to  which  objection 
is  made,  states  that  the  blanket  or  schedule  bond  was  "executed  by  the 
defendant,  National  Surety  Company.^'  He  then  states  that  the  sec- 
ond paper  "is  a  renewal  of  said  bond  for  the  year  1901  f  and  referring 
to  the  other  papers  states  that  these  "are  the  notices  sent  out  and  re- 
ceived from  the  defendant  by  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  with  reference  to  the  bonding  of  plaintiff  and  to  his  dis- 
charge." 

The  third  paper  the  witness  wrote,  and  the  fourth,  being  the  reply, 
•  his  testimony  shows  he  personally  received  as  its- proper  custodian. 

The  plaintiff  in  error  fails  to  show  that  this  witness  did  not  have 
personal  knowledge  of  the  execution  of  the  bond  and  the  certificate  of 
renewal,  even  if  it  be  conceded  that  the  execution  of  these  papers  was 
not  sufficiently  shown  by  circumstances;  hence  we  conclude  that  the 
record  discloses  a  case  of  withdrawal  from  a  bond  after  execution,  and 
not  a  refusal  to  make  the  bond,  as  alleged. 

Conclusions  of  Law. — The  statutory  right  to  recover  a  penalty  against 
a  surety  company  is  given  where  the  company  withdraws  from  a  bond 
which  it  has  made,  or  having  once  become  surety  for  the  fidelity  of  the 
complainant,  refuses  to  do  so  again;  and  in  either  case  fails  to  state 
its  reasons  for  so  doing  within  thirty  days  after  request  therefor.  Act 
of  1897,  chap.  165,  sec.  10,  p.  246. 

The  plaintiff  in  error  predicates  his  suit  upon  the  second  ground 
named  in  the  statute,  and  the  right  of  recovery  being  of  a  penal  nature, 
not  founded  upon  any  actual  injury,  the  burden  is  upon  the  plaintifiE 
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to  bring  his  case  clearly  within  the  law.     Schloss  v.  Railway  Co.,  85 
Texas,  601. 

It  is  not  necessary  that  we  should  consider  the  constitutionality  of 
the  law  which  seeks  under  penalty  to  compel  a  disclosure  from  the 
surety  company  of  its  reasons  for  refusing  to  make  or  continue  bound 
upon  a  contract  between  private  parties;  or  to  consider  whether  a  suit 
may  be  maintained  for  the  penalty  alone,  as  is  attempted  in  this  case, 
without  showing  actual  injury  and  claiming  the  penalty  by  way  of 
punitory  damages,  as  is  indicated  in  the  statute  by  the  words  "shall  be 
liable  to  such  person  injured  in  the  sum  of  five  hundred  dollars,  in  ad- 
dition to  all  other  damages  caused  thereby.'* 

It  is  sufiBcient  that  we  hold,  as  we  do,  that  the  plaintiff  claims  the 
penalty  for  refusal  to  make  bond  for  him  on  his  application  therefor, 
when  the  evidence  properly  admitted  shows  that  the  bond  was  made, 
and  that  defendant  in  error  subsequently  withdrew  its  suretyship,  and 
that  plaintiff  in  error  is  not  entitled  to  the  aid  of  the  courts  in  recover- 
ing the  penalty  on  a  diflEerent  ground  from  that  laid  in  his  petition. 
'   The  judgment  is  affirmed. 

Afflrmed. 
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premises  for  school  purposes  for  the  sole  purpose  of  defeating  a  recovery 
by  the  plaintiff. 

It  was  further  alleged  that  after  the  institution  of  this  suit,  the  city 
disclaimed  and  repudiated  the  title  of  the  plaintiff,  and  it  is  claiming 
to  own  and  hold  the  premises  in  its  own  right,  and  is  denying  that  the 
plaintiff  has  any  right,  title  or  interest  in  or  to  the  said  premises. 

The  plaintiff  prayed  for  a  decree  for  the  recovery  of  the  title  and 
possession  of  the  said  premises,  and  for  a  cancellation  of  the  assign- 
ment to  the  city  as  a  cloud  upon  the  plaintiff's  title  and  right  of  pos- 
session. 

A  general  demurrer  and  two  special  exceptions  which  set  up  the 
statute  of  limitations  in  bar  of  the  plaintiff's  action  were  presented  and 
urged  by  the  defendants.  The  demurrer  and  exceptions  were  sustained 
by  the  court,  and  the  plaintiff  declining  to  amend,  judgment  final  was 
thereupon  entered  against  it,  and  this  appeal  followed. 

At  common  law,  m  the  absence  of  a  covenant  to  the  contrary,  the 
lessee  may  assign  the  lease  without  the  consent  of  the  lessor.  Such 
assignment  is,  however,  prohibited  by  article  3250  of  the  Revised  Stat-  " 
utes  of  this  State,  and,  under  this  statute,  unless  the  lease  contains  a 
stipulation  permitting  an  assignment,  none  can  be  legally  made  with- 
out the  assent  of  the  lessor.  When  the  lease  is  silent  on  the  subject,  as 
in  this  case,  the  statute  becomes  a  part  of  the  contract,  and  the  lease 
will  be  construed  as  would  a  lease  at  common  law  which  contained  a 
provision  prohibiting  an  assignment.  Forrest  v.  Dumell,  86  Texas,  647- 
Thc  lessor  may,  however,  waive  such  provision,  and  where  he  do«  so, 
the  assignment  is  valid  and  the  assignee  becomes  the  lawful  tenant  of 
the  lessor  for  the  term  of  the  lease,  and  his  rights  as  tenant  can  not  be 
thereafter  avoided  or  questioned.  Forrest  v.  Dumell,  supra;  Menger  v. 
Ward,  87  Texas,  622;  Wood,  Landl.  &  Ten.,  sec.  323.  Such  assignee 
would  not  be  a  tenant  at  will  or  by  sufferance,  but  a  tenant  for  the  term 
of  the  lease,  and  his  right  and  liabilities  would  be  governed  and  con- 
trolled by  the  provisions  of  the  lease. 

Applying  these  rules  to  the  case  in  hand,  the  conclusion  is  reached 
that  if  appellant  acquiesced  in  and  ratified  the  assignments  in  question, 
it  can  not  now  be  heard  to  say  that  the  assignments  were  unauthorized 
and  void.  There  was  an  allegation  in  the  petition  that  the  assignments 
were  made  without  the  knowledge  or  consent  of  appellant,  but  it  is  evi- 
dent that  appellant  must  have  learned  thereof  soon  after  the  same  were 
made.  The  first  assignment  was  made  more  than  twenty  and  the 
second  more  than  fifteen  years  before  the  institution  of  this  suit,  and 
no  complaint  appears  to  have  been  made  before  the  suit  was  filed. 
Acquiescence  in  the  assignments  for  such  period  of  time  is  indicative  of 
assent  and  ratification.  Consent  may  be  inferred  from  the  acceptance 
of  rent  from  the  assignee.  In  this  case  no  rent  was  paid  in  money,  but 
none  was  owing.  The  consideration  for  the  lease  was  the  maintenance 
of  a  school  on  the  leased  premises,  and  the  city  has  attempted  to  comply 
with  this  o])ligation  of  the  contract.     If  appellant,  with  knowledge  of 
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the  facts,  permitted  the  city  to  carry  on  the  school  it  maintained  on  the 
premises  from  1884  to  1889,  without  objection,  it  is  too  late  now  to 
complain  of  the  school  as  not  being  of  tiie  character  required  by  the 
lease,  and  appellant  must  be  held  to  have  received  from  the  city  the 
consideration  contracted  to  be  rendered.  Maddox  v.  Adair,  66  S.  W. 
Rep.,  811. 

Our  conclusion  is  that  the  facts  alleged  in  the  petition  show  an  im- 
plied assent,  on  the  part  of  appellant,  to  the  assignments  of  the  lease, 
and  acquiescence  in  the  school  conducted  by  the  city  as  being  the  school 
required  by  the  contract  In  view  of  this  holding,  it  becomes  unnec- 
essary to  consider  the  question  of  limitations. 

We  have  not  overlooked  the  allegation  in  the  petition  to  the  effect 
that  the  Aiken  Institute  was  incapable  of  accepting  an  assignment  of 
the  lease.  No  ground  of  incompetency  was  alleged,  and  we  know  of  no 
reason  why  an  unincorporated  association  should  be  held  disqualified 
from  acting  in  the  capacity  assumed  by  Aikin  and  his  associates.  It 
was  not  charged  that  the  city  was  incapable  of  receiving  an  assignment 
of  the  lease,  and  none  of  the  parties  to  the  assignments  are  complaining 
of  the  incapacity  of  the  assignees.  We  do  not  believe  that  the  incom- 
petency of  the  Aikin  Institute  was  alleged  in  such  way  as  to  affect  the 
validity  of  the  assignments. 

The  title  to  the  lots  in  controversy  is  in  appellant,  and  if,  as  alleged 
in  the  petition,  the  city  has  repudiated  the  lease,  abandoned  its  rights 
thereunder,  denied,  the  title  of  appellant  and  asserted  title  in  itself, 
then  its  possession  has  ceased  to  be  rightful  and  appellant  is  entitled 
to  the  relief  sought.  The  petition  stated  a  good  cause  of  action  in  this 
respect,  and  the  demurrers  were  therefore  improperly  sustained. 

The  judgment  is  reversed  and  the  cause  remanded; 

Reversed  and  remanded. 
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Hartfobd  Fire  Insurance  Company  v.  W.  0.  King,  Trustee. 

Decided  March  18,  1903. 

1.— Res  Adjudicata— Identity  of  Parties  and  Subject  Matter— Insurance— Trastee. 

After  a  loss  by  fire  plaintiff,  as  attorney  for  H.,  the  insured,  pledged  certain 
policies  to  O.  as  collateral  for  the  benefit  of  all  of  H/s  creditors,  including  K., 
^nd  thereafter  H.  transferred  the  policies  to  plaintiff  as  trustee  to  secure  her 
entire  indebtedness,  including  that  due  to  K.  Plaintiff  sued  on  the  policies  in 
the  name  of  O.,  the  pledgee,  agreeing  to  indemnify  him  from  all  liability  for 
-  costs,  etc.,  and  employed  the  attorneys  and  conducted  the  suit  for  his  benefit 
as  trustee,  as  well  as  for  the  benefit  of  K.,  and  after  answer  to  the  merits 
therein  the  suit  was  settled  and  judgment  rendered  that  the  plaintiff  take  noth- 
ing, etc.  Held  in  this  action,  subsequently  brought  on  the  policies  by  plaintiff, 
as  trustee,  that  the  real  parties  at  interest  and  the  subject  matter  in  both  suits 
were  identical,  and  the  plea  of  res  adjudicata  a  complete  defense  herein. 

2. — Same — ^Final  Judgment — Confession. 

A  final  judgment  on  the  merits  is  as  conclusive  if  entered  by  consent  as  if 
rendered  after  contest. 

8.— Same— Power  of  Attorney  to  Compromise— Presumption — Collateral  Attack. 
Where  judgment  in  a  pending  action  was  rendered  upon  a  compromise,  it 
will  be  presumed,  as  against  a  collateral  attack  thereon,  that  plaintiffs  attor- 
ney had  authority  to  make  the  compromise. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Eichard  Morgan. 

Finley  &  Knight  and  F.  M.  Etheridge,  for  appellant 

Crane,  Oreer  &  Wharton,  for  appellee. 

NEILL,  Associate  Justice. — On  the  28th  day  of  October,  1900, 
the  appellee,  W.  0.  King,  as  trustee  of  Mrs.  P.  K.  Hurley,  sued  the 
Hartford  Fire  Insurance  Company  on  two  insurance  policies  for  $1000 
each,  issued  by  appellant  respectively  on  October  7  and  October  12, 
18^6,  to  Mrs.  P.  K.  Hurley  on  a  certain  one-story  metal-roofed  build- 
ing situated  in  the  town  of  Belcherville,  Montague  County.  The  first 
policy  covered  the  building  to  the  amount  of  $500,  and  the  store  and 
oflSc^  furniture  and  fixtures  in  the  same  sum.  The  second  covered  the 
building  alone.  All  the  property  described  in  the  policies  was  that  of 
Mrs.  Hurley,  and  the  insurance  on  it  was  effected  for  her. 

The  appellee  based  his  right  tp  sue  as  trustee  upon  a  certain  deed  of 
trust  executed  to  him  by  the  assured  on  the  24th  day  of  December,  1897, 
which  will  be  more  fully  described  in  our  conclusions  of  fact.  He 
alleged  the  issuance  of  the  policies,  the  total  loss  by  fire  of  the  property 
on  October  29,  1896,  which  was  during  the  term  of  its  insurance  under 
the  policies  sued  upon. 

The  insurance  company  answered  by  a  general  denial  and  a  plea  of 
res  judicata,  in  which  the  matters  pertaining  thereto,  stated  in  our  con- 
clusions of  fact,  were  averred. 

By  a  supplemental  •jetition  the  appellee  plead  in  reply  to  appellant's 
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plea  of  res  judicata  that  the  judgment  upon  which  the  plea  is  based 
was  procured  as  a  compromise  between  the  plaintijBf  in  the  suit  wherein 
it  was  rendered,  and  the  appellant  in  this  case,  who  was  the  defendant; 
that  it  was  entered  by  agreement  between  said  plaintiff  and  defendant 
without  a  trial,  and  without  the  introduction  of  evidence,  for  a  mere 
nominal  sum,  without  the  authority  of  the  assured  or  of  Mrs.  M.  A. 
King,  nor  from  appellee  to  agree  to  said  compromise  or  make  the  same. 
The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  judg- 
ment in  favor  of  the  appellee  for  the  sum  of  $2428.12,  from  which  this 
appeal  is  prosecuted. 

Conclusions  of  Fact. — The  two  policies  were  issued  by  the  appellant 
at  the  time  stated  in  our  statement  of  appellee^s*pleadings.  The  property 
covered  by  the  policies  was  entirely  destroyed  by  fire  on  October  29,  1896. 
The  property  was  also  covered  by  policies  issued  by  other  companies.  At 
the  time  the  insurance  was  effected  and  the  property  burned,  Mrs. 
P.  K.  Hurley  was  engaged  in  the  mercantile  business,  which  was  car- 
ried on  in  the  building  insured,  under  the  management  of  her  brother, 
the  appellee,  as  her  agent.  At  the  time  Mrs.  King,  as  a  merchant, 
was  indebted  to  several  parties,  among  whom  W.  A.  Orr  Shoe  Com- 
pany, of  St.  Louis,  Mo.,  which  company  she  owed  about  $1500.  The 
indebtedness  to  her  other  merchant  creditors  was  about  $2465.  Be- 
sides this  indebtedness,  it  is  claimed  she  owed  her  mother,  Mary  A. 
King,  $7600.  When  the  fire  occurred,  the  appellee  was  in  Kings- 
ville,  Mo.,  and  on  the  next  day  received  information  of  it  by  tele- 
gram from  Mrs.  Hurley.  Upon  receipt  of  this  information,  he  im- 
mediately went  to  St.  Louis  and  transferred  the  policies  sued  upon, 
as  well  as  the  others  covering  the  property,  to  the  Orr  Shoe  Company 
as  collateral  for  all  of  Mrs.  Hurley's  creditors,  except  Mrs.  M.  A.  King. 
And  after  he  returned  to  Belcherville,  he  sent  the  policies  to  said  com- 
pany with  a  written  assignment  of  them  indorsed  on  each  to  the  Orr 
Shoe  Company,  signed  ^'Mrs.  P.  K.  Hurley,  per  W.  0.  King,  Attor- 
ney.'* 

On  the  24th  day  of  December,  1896,  Mrs.  P.  K.  Hurley  by  an  instru- 
ment in  writing  of  that  date  conveyed  to  W.  0.  King,  trustee,  seven 
certain  fire  insurance  policies,  among  which  are  the  two  sued  on  in  this 
case,  to  secure  the  payment  of  indebtedness  to  certain  creditors,  among 
whom  the  name  of  W.  A.  Orr  Shoe  Company  appears  first,  and  of  Mary 
A.  King,  last,  in  the  order  in  which  creditors  are  named  in  said  instru- 
ment. The  instrument  directs  that  the  tnistee  proceed  at  once  to  col- 
lect the  policies  and  apply  the  proceeds  to  the  payment  in  full  to  said 
creditors  in  the  order  in  which  they  are  named,  and  after  paying  the 
indebtedness  and  costs  of  collecting  the  policies,  if  any  balance  should 
be  left,  that  it  should  be  paid  by  the  trustee  to  her.  This  is  the  instru- 
ment upon  which  the  appellee  bases  his  right  to  prosecute  this  suit  as 
trustee. 

On  the  8th  day  of  June,  1898,  a  suit  was  instituted  in  the  District 
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Court  of  Montague  County,  Texas,  in  the  name  of  W.  A.  Orr  Shoe 
Company  against  appellant,  the  Hartford  Fire  Insurance  Company,  on 
the  same  two  policies  upon  which  appellant  is  sued  in  this  case.  While 
said  suit  was  brought  in  the  name  of  said  shoe  company,  it  was  in  fact 
inaugurated,  participated  in  and  controlled  by  the  appellee,  W.  0.  King, 
who  employed  counsel  of  his  own  selection  to  institute  and  prosecute  the 
suit,  for  his  own  benefit  as  trustee,  as  well  as  for  the  benefit  of  Mrs.  M. 
A.  King.  On  the  5th  of  July,  1898,  defendant,  Hartford  Fire  Insur- 
ance Company,  appeared  in  the  case  and  answered  to  the  merits.  On 
the  10th  day  of  July,  1899,  final  judgment  was  entered  in  the  case,  in 
which  it  was  adjudged  and  considered  by  the  court  that  the  plaintiff, 
the  W.  A.  Orr  Shoe  Company,  a  corporation,  take  nothing  by  the  suit, 
and  that  the  defendant*,  Hartford  Fire  Insurance  Company,  go  hence 
without  day.  This  judgment  recites  that  both  parties  appeared  b}^ 
their  attorneys  and  fried  in  the  case  an  agreement  in  writing  to  the 
effect  that  the  parties  to  the  suit  had  settled  and  compromised  the  mat- 
ters involved,  and  agreed  that  judgment  should  be  rendered  that  plain- 
tiff take  nothing  by  the  snit,  and  that  defendant  go  hence  without  day, 
and  that  all  costs  be  paid  by  the  defendant,  and  that  the  judgment  was 
rendered  in  accordance  with  such  agreement. 

We  base  our  conclusion  that  the  suit  was  inaugurated,  participated 
in  and  controlled  by  W.  0.  King,  trustee,  by  and  through  coimsel  of  his 
own  selection  for  his  benefit,  as  well  as  for  the  benefit  of  Mrs.  M.  A. 
King,  upon  the  following  testimony:  W.  0.  King's  testimony  upon 
this  point  is:  "Myself,  as  trustee,  and  Mrs.  F.  K.  Hurley  employed 
Mr.  Chambers  [who  was  the  attorney  who  brought  the  suit]  to  file  the 
suit  in  Montague  County  in  the  name  of  the  Orr  Shoe  Company  against 
the  defendant.  My  connection  with  said  suit  was  as  trustee.  That 
suit  was  filed  by  Mrs.  Hurley,  Mrs.  King  and  myself  in  the  name  of  the 
Orr  Shoe  Company,  and  the  Orr  Shoe  Company  was  indemnified  against 
costs  of  suit.  Mr.  Chambers  had  full  control  over  the  suit.  He  was 
my  lawyer,  and  advised  me  of  the  settlement  of  the  suit." 

J.  M.  Chambers,  the  attorney  who  brought  the  suit,  testified:  *'I 
represented  all  parties  interested  in  the  recovery ;  the  suit  was  brought 
in  the  name  of  W.  A.  Orr  Shoe  Company,  which  was  in  the  hands  of 
W.  K.  Fisse,  receiver.  All  parties  at  interest  in  the  policies  knew  of 
and  authorized  the  bringing  of  the  suit.  W.  0.  King,  Mrs.  F.  K.  Hur- 
ley and  Mrs.  Mary  A.  King  all  knew  of  the  bringing  of  said  suit,  for 
they  employed  me  to  bring  it." 

The  agreement  upon  which  the  judgment  was  entered  was  in  writing 
and  signed :  "J.  M.  Chambers,  attorney  for  plaintiff,  W.  A.  Orr  Shoe 
Company,  and  Harris,  Etheridge  &  Knight,  attorneys  for  defendant, 
Hartford  Fire  Insurance  Company."  Neither  W.  0.  King,  Mrs.  F. 
K.  Hurley  nor  Mrs.  Mary  A.  King  agreed  personally  to  the  compromise. 
Their  attorney,  J.  M.  Chambers,  notified  both  Mrs.  Hurley  and  W.  O. 
King  of  the  agreement  and  settlement  before  the  judgment  was  entered. 
Neither  of  them  made  to  the  attorney  any  protest  against  the  agreement 
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and  settlement.  No  suit  was  ever  filed  against  the  shoe  company  by 
either  King  or  M^.  Hurley  for  a  breach  of  the  alleged  trust.  Long 
after  the  compromise  judgment  was  rendered,  W.  A.  Orr  Shoe  Com- 
pany received  $400  or  $500  out  of  moneys  realized  from  other  insur- 
ance companies,  in  full  settlement  of  its  debt,  with  the  full  knowledge 
and  consent  of  Mr.  King  and  Mrs.  Hurley. 

In  the  compromise  the  insurance  company  paid  the  shoe  company 
$166.66  in  settlement  and  discharge  of  the  former^s  liability  on  the 
policies  sued  on,  and  on  each  policy  was  indorsed  a  receipt  and  cancel- 
lation and  surrender  of  the  policy  to  the  insurance  company,  which  was 
signed:    "W.  A.  Orr  Shoe  Company,  per  W.  E.  Fesse,  Receiver." 

These  facts  relating  to  the  suit,  compromise  and  judgment  plead  as 
res  judicata  by  appellant  in  this  case  are  undisputed  and  are  shown 
by  appellee's  own  testimony. 

In  deference  to  the  verdict,  we  find  that  before  the  judgment  in  the 
District  Court  of  Montague  County  was  rendered,  the  Hartford  Fire 
Insurance  Company  had  notice  that  the  transfer  of  the  policies  sued  on 
was  made  to  the  W.  A.  Orr  Shoe  Company  simply  to  secure  the  payment 
of  Mrs.  Hurley's  indebtedness  to  said  company  and  others,  and  that 
Mrs.  Hurley  did  not  consent  to  the  rendition  of  said  judgment,  and  has 
not  since  ratified  it. 

Under  our  view  of  the  law,  which  will  be  presently  stated,  the  facts 
thus  found  in  accordance  with  the  verdict  are  not  necessary  to  a  proper 
disposition  of  this  appeal.  They  are  simply  made  for  the  purposes  of 
enabling  the  Supreme  Court  to  finally  dispose  of  the  case  should  it  differ 
with  this  court  upon  the  law  applicable  to  it. 

Conclusions  of  Law. — ^The  only  assignment  of- error  which  we  deem 
necessary  to  consider  is  the  first.  It  complains  of  the  court's  refusal 
to  give,  at  appellant's  request,  the  following  special  charge:  ^'Under 
the  evidence  the  alleged  claim  of  plaintiff  herein  is  concluded  by  the 
judgment  entered  on  the  10th  of  July,  1899,  in  the  case  of  W.  A.  Orr 
Shoe  Company  v.  Hartford  Fire  Insurance  Company,  in  the  District 
Court  of  Montague  County,  Texas,  and  you  will  therefore  return  your 
verdict  for  the  defendant." 

The  question  thus  raised  is  not  whether  the  W.  A.  Orr  Shoe  Company, 
as  the  pledgee  of  the  two  insurance  policies,  was  authorized  to  compro- 
mise with  the  company  that  issued  them,  but  it  is  whether  the  appellee, 
W.  0.  King,  trustee,  can,  under  the  facts,  collaterally  attack  the  com- 
promise judgment  plead  in  bar  of  his  action  in  this  case. 

Where  the  court  has  jurisdiction  of  the  parties  and  subject  matter  in 
the  particular  case,  its  judgment,  unless  reversed  or  annulled  in  some 
proper  proceeding,  is  not  open  to  attack  or  impeachment  by  the  parties 
or  privies  in  any  collateral  proceeding  whatever.  Black,  Judgments, 
sec.  254;  Tadlock  v.  Eccles,  20  Texas,  782;  Willis  v.  Ferguson,  46 
Texas,  496;  Lee  v.  Kingsbury,  13  Texas,  68;  Sutherland  v.  De  Leon, 
1  Texas,  250. 


640  PiBB  Insurance  Co.  v.  Kino,  Trustee. 

It  may  be  that,  upon  the  principle  that  the  holder  of  negotiable  or 
quasi  negotiable  paper  as  a  pledge  to  secure  him  in  the  payment  of  a 
debt  owed  by  a  third  party  can  not  compromise  with  the  obligor  on  such 
paper  without  the  consent  of  the  pledgor  (Garlick  v.  James,  12  Johns., 
146,  7  Am.  Dec.,  274;  Dupuy  v.  Clark,  12  Ind.,  427;  Union  Trust  Co. 
V.  Regdon,  93  111.,  458 ;  Woods  v.  Mathews,  73  Mo.,  479 ;  Griggs  v.  Day, 
136  N.  Y.,  152,  32  N.  E.  Rep.,  613;  Zempleman  v.  Veeder,  98  111.,  613; 
McLemore  v.  Hawkins,  46  Miss.,  517),  that  the  compromise  judgment 
might  have,  upon  a  proper  proceeding  directly  attacking  it,  if  promptly 
brought  by  the  appellee  or  Mrs.  Hurley,  been  annulled.  But  tiiis  offers 
no  solution  of  the  question  as  to  whether  it  is  open  to  a  collateral  attack. 

When  a  judgment  of  a  court  of  record  having  general  jurisdiction  is 
collaterally  called  in  question,  it  must  be  deemed  valid  unless  it  appears 
that  no  facts  could  have  been  shown  which  would  render  it  so.  Martin 
V.  Robinson,  67  Texas,  368;  Templeton  v.  Ferguson,  89^  Texas,  57; 
Endel  v.  Norris,  93  Texas,  543. 

The  rule  prohibiting  the  collateral  impeachment  of  a  judgment  ap- 
plies only  to  the  parties  to  the  action  and  those  in  privity  with  them 
who  are  entitled  to  take  proceedings  to  have  the  judgment  opened, 
vacated  or  reviewed.     Black,  Judgments,  sec.  260. 

Under  the  term  "parties"  the  law  includes  all  who  are  interested  in 
the  subject  matter  of  litigation,  who  will  be  gainers  or  losers  in  its 
result,  and  for  or  against  whom  the  record  of  the  former  proceedings 
might  be  adduced  in  evidence  on  another  trial;  those  who  have  the 
right  to  be  heard  and  to  offer  testimony  and  examine  witnesses. 
"Privies"  are  those  who  are  so  connected  with  the  parties  in  estate 
♦  ♦♦  as  to  be  identified  with  them  at  interest,  and  consequently 
to  be  affected  by  them  in  the  litigation.     Black,  Judgments,  sec.  534. 

In  many  instances  trustees  and  their  cestuis  que  trust  are  regarded 
as  being  so  independent  that  proceedings  against  one  have  no  effect  on 
the  other,  and  both  are  essential  to  a  complete  termination  of  an  action 
in  reference  to  the  trust  estate.  But  when  a  debtor  makes  an  assign- 
ment for  the  benefit  of  his  creditors,  the  assignee  acquires  a  legal  and 
the  creditors  an  equitable  estate,  and  a  judgment  against  the  assignee 
m  relation  tp  the  property  embraced  in  the  assignment  is  conclusive 
unless  it  can  be  avoided  for  fraud  or  collusion.  Freeman,  Judgments, 
sec.  172.  The  real  party  at  interest  can  not  escape  the  result  of  a  suit 
conducted  by  him  in  the  name  of  another;  for  the  fact  that  an  action 
was  prosecuted  in  the  name  of  a  nominal  party  can  not  divest  the  case 
of  its  real  character,  but  the  issues  made  by  the  real  parties  and  the 
actual  interest  involved  must  determine  what  persons  are  precluded 
from  agitating  the  question,  and  who  are  estopped  by  the  previous 
decision.  Jackson  v.  West,  22  Texas  Civ.  App.,  483 ;  Cheney  v.  Patton, 
134  111.,  422,  25  N.  E.  Rep.,  792,  34  N.  E.  Rep.,  416 ;  Freeman,  Judg- 
ments, sees.  174,  175;  Black,  Judgments,  sec.  537.  Extrinsic  evidence 
is  admissible  to  prove  that  a  real  party  in  a  suit  is  not  a  party  to  the 
record,  but  that  he  prosecuted  or  defended  the  suit  in  the  name  of  a 
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nominal  party,  and  whenever  this  is  made  to  appear,  the  real  party  is 
concluded  by  the  judgment  as  effectually  as  if  he  had  been  a  party  to 
the  record.  Cleveland  v.  Heidenheimer,  44  S.  W.  Eep.,  65;  Black, 
Judgments,  sec.  539. 

In  the  case  now  under  consideration,  the  subject  matter  is  identical 
•with  what  it  was  in  the  case  in  which  the  judgment  plead  in  bar  of  this 
action  was  rendered.  The  defendant  is  the  same  in  each  case.  The 
plaintiff,  the  W.  A.  On  Shoe  Company,  in  the  former  case,  as  the 
pledgee  of  the  policies  sued  on,  occupied  the  position  of  trustee  to  the 
owner,  Mrs.  Hurley,  to  pay  first  the  debt  due  him ;  second  the  indebted- 
ness to  the  other  merchant  creditors;  and  then  the  surplus  pver  to  the 
pledgor.  Except  as  to  Mrs.  Mary  A.  King  the  relation  of  the  shoe 
company  regarding  the  policies  was  the  same  as  to  all  the  parties  as 
that  of  W.  0.  King,  the  appellee,  as  trustee,  by  virtue  of  the  written 
assignment  made  to  him.  It  would  have  practically  made  no  differ- 
ence whether  the  Montague  County  suit  had  been  brought  and  prose- 
cuted by  him  or  by  the  W.  A.  Orr  Shoe  Company.  In  either  event  it 
would  have  been  in  £Be  interest  of  the  parties  for  whose  benefit  the  poli- 
cies were  assigned  as  security  for  indebtedness  owed  by  Mrs.  Hurley, 
and  the  effect  of  a  judgment  rendered  in  favor  of  or  against  W.  0.  King 
as  trustee  would  have  been  the  same  as  if  rendered  in  favor  of  the  Orr 
Shoe  Company,  with  the  exception  that  after  paying  the  mercantile 
creditors,  the  surplus  would  have  been  paid  to  the  extent  of  her  indebt- 
edness to  Mary  A.  King.  But  as  W.  0.  King,  as  trustee,  and  Mrs.  F. 
K.  Hurley  employed  counsel  to  bring  the  Montague  County  suit  in  the 
name  of  the  Orr  Shoe  Company  against  the  defendant,  which  suit, 
according  to  appellee^s  own  testimony,  was  "filed  by  Mrs.  Hurley,  Mrs. 
King  and  himself  in  the  name  of  the  W.  A.  Orr  Shoe  Company,  which 
was  indemnified  by  them  against  costs  of  suit/^  Mrs.  King  was  as  much 
bound  by  the  judgment  as  if  the  suit  had  been  brought  in  the  name  of 
W.  0.  King,  toistee,  instead  of  by  the  Orr  Shoe  Company.  Therefore 
from  the  undisputed  facts  W.  0.  King,  trustee,  being  the  real  party  at 
interest  in  the  Montague  County  suit,  the  parties  in  that  case  were  the 
same  as  in  this.  Thus  is  shown  an  identity  of  parties  at  interest,  as 
well  as  of  the  subject  matter  in  the  two  suits. 

A  former  judgment  will  not  operate  as  a  bar  to  a  subsequent  suit 
upon  the  same  cause  of  action  unless  the  proceedings  and  judgment  in 
the  first  case  involved  an  investigation  (or  afforded  an  opportunity  for 
an  investigation)  and  determination  of  the  merits  of  the  suit.  That 
the  merits  of  the  suit  be  determined,  it  is  not  deemed  necessary  that 
there  should  have  been  an  actual  trial  and  canvassing  of  the  facts  of 
the  case.  For  a  judgment  entered  upon  confession  without  action  is  as 
conclusive  as  any  other.  Black,  Judgments,  sees.  694,  695.  Judg- 
ment proceeds  upon  the  merits  when  the  very  cause  of  action  is  decided 
upon.  Bigelow,  Estop.,  5  ed.,  53.  The  majority  of  cases  in  this  coun- 
try hold  that  a  judgment  is  none  the  less  effective  as  a  bar  because  its 
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merits  were  determined,  in  whole  or  in  part,  by  the  agreement  of  the 
parties.  Black,  Judgments,  sec.  705.  A  final  judgment  on  the  merits 
is  just  as  conclusive  on  the  merits,  if  entered  by  consent,  as  if  rendered 
after  contest.  McCreen  v.  Fuller,  63  Cal.,  30;  Hewitt  v.  Stewart,  11 
La.  Ann.,  100;  Gothman  v.  Gunn,  7  So.  Rep.  (Miss.),  285;  Donnelly  v. 
Wilcox,  113  N.  C,  408,  18  S.  E.  Rep.,  339;  Royston  v.  Homer,  75  Md., 
557,  24  Atl.  Rep.,  25;  Palmer  v.  Hoyes,  112  Ind.,  289,  13  N.  E. 
Rep.,  882. 

While  an  attorney  at  law  may  not  have  any  implied  power  to  confess 
or  consent  to  a  judgment  against,  or  to  compromise  a  claim  of  his  client 
(Mechem,  Agency,  sec.  813),  express  authority  may  be  presumed  in 
favor  of  an  agreed  judgment  when  collaterally  assailed;  for  a  judgment 
must  be  deemed  valid  against  a  coUateraL  attack  unless  it  appears  that 
no  facts  could  have  been  shown  which  would  render  it  so.  Martin  v. 
Robinson,  supra.  It  certainly  could  be  shown,  were  it  a  fact,  when  a 
compromise  judgment  was  agreed  upon  and  entered  at  the  instance  of 
the  attorneys,  that  the  attorneys  were  expressly  authorized  by  their 
respective  clients  to  agree  upon  the  compromise  and  have  judgment 
entered  in  accordance  with  it.  In  fact,  if  such  a  matter  were  properly 
a  subject  of  inquiry  in  this  case,  it  might  well  be  held  from  the  evidence 
if  such  authority  was  not  expressly  given  the  attorney  by  appellee  and 
those  for  whom  he  stood  as  trustee  in  the  Montague  County  case,  such 
action  of  the  attorney  was  acquiesced  in  and  ratified  by  them,  witfi  full 
knowledge  of  the  facts,  after  such  judgment  was  rendered. 

But  however  this  may  be,  we  have  before  us  a  case  in  which  there  is 
an  identity  of  the  subject  matter,  an  identity  of  the  real  parties  at  inter- 
est, with  the  one  in  which  a  final  judgment  upon  the  merits  was  ren- 
dered by  a  court  of  competent  jurisdiction  of  the  persons  and  matters 
in  controversy.  Such  judgment  is  conclusive  against  the  appellee  in 
this  case,  and  should  have  been  so  held  by  the  court  below,  and  the  charge 
requested  by  appellant  given,  and  upon  which  a  verdict  in  its  favor 
would  necessarily  have  been  returned  under  the  undisputed  facts. 

Therefore  it  becomes  our  duty  to  reverse  the  judgment  of  the  Dis- 
trict Court  and  here  render  judgment  in  favor  of  appellant,  which  is 
accordingly  done. 

Reversed  and  rendered. 
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P.  Hahn,  Administrator,  v.  P.  J.  Willis  &  Bro.  et  al. 

Decided  March  19,  1903. 

1.— Injunction— Restraining  Sale— Adequate  Remedy. 

Injunction  will  not  lie  to  restrain  the  sale  of  land  when  there  is  an  ade- 
quate legal  remedy  to  protect  the  title. 

2.— Same— Administrator — ^Interest  of  Heir. 

An  administrator  is  not  entitled  to  enjoin  the  sale  under  execution  of  an 
heir's  interest  in  lands  of  the  estate  on  the  ground  that  it  would  cast  a  cloud 
on  the  title  of  the  land  and  prevent  its  selling  for  its  value  at  administrator's 
sale,  since  the  purchaser  at  the  execution  sale  would  take  title  subject  to  the 
administration  for  payment  of  debts,  and  trespass  to  try  title  would  afford  full 
and  adequate  legal  remedy  to  a  purchaser  from  the  administrator. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before 
Hon.  M.  Kennon. 

Foard,  Thompson  &  Townsend,  for  appellant. 

Adkins  &  Green,  for  appellee. 

GARRETT,  Chief  Justice.— The  appellant  brought  this  suit  in 
the  District  Court  of  Colorado  County  against  the  appellees,  P.  J.  Wil- 
lis &  Bro.,  and  the  sheriff  of  the  county,  to  enjoin  the  sheriff  from  sell- 
ing on  execution  against  them  the  interest  of  C.  Hahn  and  P.  Hahn 
as  heirs  in  a  tract  of  land  belonging  to  the  estate  of  Elizabeth  Hahn, 
deceased,  of  which  the  appellant  was  administrator.  It  was  alleged 
that  appellant  claimed  and  held  the  land  as  a  part  of  the  assets  of  said 
estate,  administration  of  which  was  pending  in  the  County  Court  of 
Colorado  County;  that  the  estate  was  probably  insolvent;  and  that  a 
sale  of  the  land  under  the  execution  would  cast  a  cloud  upon  the  title 
and  prevent  its  selling  for  its  value  at  administrator's  sale.  Appellees 
demurred  to  the  petition,  and  also  excepted  to  the  jurisdiction  of  the 
court  that  the  County  Court  of  Colorado  County  alone  had  jurisdiction 
to  enjoin  the  sale.  The  trial  court  sustained  the  demurrers,  dismissed 
the  petition,  and  rendered  judgment  in  favor  of  the  appellees. 

The  rule  is  too  well  established  "in  this  State  to  require  discussion 
that  injunction  will  not  lie  to  restrain  the  sale  of  land  when  there  is  an 
adequate  legal  remedy  to  protect  the  title.  Purinton  v.  Davis,  66 
Texas,  456 ;  Mann  v.  Wallis,  75  Texas,  611 ;  Chamberlain  v.  Baker, 
28  Texas  Civ.  App.,  499,  4  Texas  Ct.  Rep.,  339.  The  title  of  the  land, 
while  it  descended  and  vested  in  the  heirs  of  Elizabeth  Hahn  at  her 
death,  did  so  subject  to  administration  for  the  payment  of  the  debts  of 
the  deceased.  Only  the  interest  of  C.  Hahn  and  P.  Hahn  as  heirs  was 
levied  on,  and  a  purchaser  at  the  sale  would  take  the  title  subject  to 
administration.  He  would  take  no  better  title  than  would  a  purchaser 
from  them  at  private  sale,  whose  title  is  clearly  subject  to  be  defeated 
by  sale  by  the  administrator.  Trespass  to  try  title  would  be  a  full  and 
adequate  legal  remedy.     The  judgment  is  affirmed. 

Afflrmed, 

Writ  of  error  refused. 
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Galveston^  Houston  &  Northern  Railway  Company  v. 

A.  Blau. 

Decided  March  19,  1903. 

Killing  Live  Stock — ^Railroads. 

Where  plaintiff's  jack  was  found  dead  near  the  railroad  track  without  any 
mark  or  bruise  on  him,  proof  that  there  was  nothing  else  about  that  could  have 
killed  him  would  not  sustain  a  verdict  against  the  railway  company,  as  fae 
might  have  died  of  disease  or  old  age. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

Baker,  Botts,  Baker  &  Lovett  and  Thos.  H.  BoitSj  for  appellant 

c7.  fir.  Davenport,  for  appellee. 

GARRETT,  Chief  Justice. — This  suit  was  brought  by  the  appellee 
against  the  railway  company  in  a  justice  court  in  Harris  County  for 
the  recovery  of  $200,  the  value  of  a  jack  alleged  to  have  been  killed  by 
a  train  or  locomotive  on  appellant's  railway  near  Edgewater,  in  Galves- 
ton County.  There  was  a  judgment  in  the  justice  court  in  favor  of  the 
appellee  for  the  sum  of  $125.  On  appeal  to  the  county  court  judgment 
again  was  in  favor  of  the  appellee,  and  the  company  has  appealed  to 
this  court. 

There  was  no  evidence  that  the  jack  was  killed  by  a  train  or  locomo- 
tive of  the  appellant.  The  animal  was  found  dead  at  a  distance  from 
the  track  of  from  50  to  300  yards,  as  estimated  by  the  witnesses,  and 
near  a  dirt  road  crossing.  The  carcass  was  still  warm  when  found,  and 
bore  no  bruise  or  mark  of  violence  or  injury  as  the  cause  of  the  death 
of  the  animal.  There  was  no  sign  at  the  crossing  of  its  having  been 
struck  there,  nor  was  there  any  sign  of  its  having  been  dragged  to  the 
place  where  it  lay.  There  was  some  evidence  of  struggle,  and  it  ap- 
peared that  the  animal  lay  where  it  had  fallen.  Appellant's  track  was 
fenced,  and  the  crossing,  though  not  of  a  public  road,  was  made  for  a 
road  used  by  the  public  generally,  and  was  put  in  for  the  convenience 
of  the  people  of  the  neighborhood.  The  appellee  seeks  to  sustain  the 
verdict  of  the  jury  on  the  ground  that  the  road  had  not  been  laid  out 
as  a  public  road,  and,  as  testified  by  two  witnesses,  that  there  was  noth- 
ing else  about  which  could  have  killed  the  jack  except  the  railroad.  It 
is  needless  to  say  that  such  evidence  was  not  sufficient  to  support  the 
verdict.  The  animal  might  have  died  of  some  disease,  or  even  of  old 
age,  so  far  as  the  evidence  discloses  the  cause  of  its  death.  The  judg- 
ment of  the  court  below  will  be  reversed  and  judgment  will  be  rendered 
here  in  favor  of  the  appellant. 

Reversed  and  rendered. 
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C.  H.  GiPSON  ET  AL.  V.  B.  E.  Morris  et  al. 

Decided  March  20^  1903. 

1.— Religious  Societies— Baptist  Church— Majority  Rule. 

Where  an  independent  religious  society  has  a  congregational  form  of  gov- 
emment  and  owes  no  fealty  or  obligation  to  a  higher  authority,  the  will  of  the 
numerical  majority  of  the  members  will  control  as  to  all  matters  of  church 
government  and  the  use  of  the  church  property. 

S^-Same— Rights  of  Majority. 

Where  a  division  occurs  at  a  regular  meeting  of  such  church  which  leads 
to  separation  into  two  distinct  bodies,  their  rights  must  depend  on  which  had 
a  majority  at  the  time  of  the  division,  unless  by  the  rules  governing  the  church 
the  majority  failed  to  assert  its  right  to  control  the  meeting  in  the  proper  man- 
ner or  at  the  proper  time. 

8. — Same— Parliamentary  Rules— Presumption. 

It  will  not  be  presumed  as  a  matter  of  law  that  such  a  church  or  society 
is  governed  in  its  deliberations  by  the  commonly  accepted  parliamentary  rules, 
though  there  is  no  showing  that  it  has  adopted  any  other  rules. 

4.— Same — ^Announcement  of  Vote— Fraud. 

The  rule  that  the  announcement  by  the  presiding  officer  of  the  result  of  a 
viva  voce  vote  is  conclusive,  imless  a  division  or  a  call  of  the  vote  is  demanded, 
does  not  apply  in  favor  of  a  false  and  fraudulent  announcement,  clearly  con- 
trary to  the  actual  result. 

5.— Same— Excluded  Member— Right  to  Vote. 

Where  the  fellowship  of  such  a  church  has  been  withdrawn  from  a  member 
at  a  regular  meeting,  he  is  no  longer  a  member,  and  is  not  entitled  to  vote. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hon. 
Tom  C.  Davis. 

Bryarly  &  McKnighi  and  E,  H,  Carter,  for  appellants. 

Blount  &  Garrison,  foj  appellees. 

PLEASANTS,  Associate  Justice. — ^Appellees  brought  this  suit  to 
restrain  appellants  from  interfering  with  the  possession  and  control  by 
appellees  of  the  property  belonging  to  the  First  Baptist  Church  of 
Timpson.  The  evidence  shows  that  a  division  in  the  First  Baptist 
Church  of  Timpson  occurred  at  a  regular  meeting  of  the  church  con- 
ference held  on  the  2d  day  of  May,  1901,  since  which  time  there  have 
been  two  factions  in  the  membership  of  said  church,  each  faction  claim- 
ing to  be  the  First  Baptist  Church  of  Timpson.  The  appellants  are  the 
representatives  of  one  of  these  factions  and  the  appellees  of  the  other. 
The  division  occurred  under  the  following  circumstances: 

At  a  regular  meeting  of  the  church  conference  held  on  Thursday  be- 
fore the  first  Sunday  in  April,  1901,  the  fellowship  of  the  church  was 
withdrawn  from  appellant  Gipson,  he  having  been  found  guilty  upon 
charges  regularly  preferred  against  him  of  violating  the  rules  of  the 
church.  At  the  next  meeting  of  the  church  conference  held  on  May  2, 
1901,  the  minutes  of  the  previous  meeting  were  read  and  the  moderator 
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asked  if  there  were  any  objections  to  said  minutes.  One  of  the  mem- 
bers objected  to  the  minutes  on  the  ground  that  they  were  unseriptural. 
The  moderator  ruled  that  no  such  objection  could  be  sustained,  as  the 
only  question  upon  the  adoption  of  the  minutes  was  whether  they  cor- 
rectly recorded  the  proceedings  of  the  previous  meeting.  Prom  this 
ruling  the  member  who  had  made  the  objection  appealed,  but  the  mod- 
erator ruled  that  the  appeal  was  out  of  order,  refused  to  put  the  ques- 
tion, and  declared  the  minutes  adopted.  After  considerable  disordei 
the  meeting  resumed  a  consideration  of  the  regular  order  of  business, 
and  disposed  of  the  various  matters  that  were  brought  before  it.  When 
the  subject  of  new  business  was  reached  in  order  of  business  one  of 
appellants,  Tom  Reed,  moved  that  the  majority  then  present  declare 
nonfellowship  for  every  one  who  had  voted  to  exclude  the  appellant; 
C.  H.  Gipson.  This  motion  was  ruled  out  of  order  by  the  moderator, 
but  Mr.  Reed  insisted  upon  its  being  voted  upon.  The  conference,  on 
motion  duly  made  and  seconded,  sustained  the  moderator  and  refused 
to  consider  the  Reed  motion.  Several  other  motions  were  then  offered 
by  the  friends  of  Gipson,  none  of  which  were  put  by  the  moderator  to  a 
vote  of  the  conference.  After  another  scene  of  disorder  a  motion  to 
adjourn  was  made,  and  on  a  viva  voce  vote  by  the  conference,  the  mod- 
erator declared  the  motion  carried  and  adjourned  the  meeting.  No 
division  was  called  for,  but  the  friends  of  Gipson  protested  against  the 
action  of  the  moderator  in  declaring  the  motion  carried  and  adjourning 
the  meeting.  The  Gipson  faction  remained  in  the  church  after  the 
moderator  had  declared  the  meeting  adjourned,  and  reorganized  the 
meeting  by  electing  a  new  moderator  and  a  new  clerk.  After  some  dis- 
cussion they  adjourned  until  the  following  week  when  they  again  held 
a  meeting  and  effected  a  church  organization,  which  they  claim  is  the 
First  Baptist  Church  of  Timpson.  The  appellants  are  the  representa- 
tives of  this  organization,  and  the  appellees  are  the  officers  and  repre- 
sentatives of  the  old  organization. 

The  evidence  is  conflicting  on  fhe  issue  as  to  whether  a  majority  of 
the  members  of  the  church  present  at  the  meeting  of  May  2d  voted  witB 
the  appellees  in  favor  of  the  motion  to  adjourn,  or  with  the  appellants 
against  said  motion.  There  is  no  evidence  that  the  church  had  adopted 
any  parliamentary  rules  for  conducting  business,  nor  is  there  any  evi- 
dence of  what  are  the  parliamentary  rules  generally  observed  by  delib- 
erative bodies.  The  First  Baptist  Church  of  Timpson  is  an  independ- 
ent religious  society  having  the  congregational  form  of  church  govern- 
ment, and  owes  no  fealty  or  obligation  to  any  higher  authority.  Such 
being  the  character  of  the  church,  it  follows  that  the  will  of  the  numer- 
ical majority  of  its  members  must  determine  the  action  of  the  church 
upon  all  questions  of  church  government,  and  control  the  use  of  the 
property  of  the  church.  When  a  division  occurs  in  an  organization  of 
this  character  during  a  regular  meeting  of  such  organization,  which 
leads  to  a  separation  into  distinct  and  conflicting  bodies,  the  rights  of 
such  bodies  must  depend  upon  which  of  the  two  had  a  majority  of  the 
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members  of  the  original  organization  at  the  time  of  the  division,  unless 
by  the  rules  governing  the  method  of  transacting  business  adopted  by  the 
organization,  the  majority  failed  to  assert  its  right  to  control  such  meet- 
ing in  the  proper  manner  or  at  the  proper  time.  Watson  v.  Jones,  80 
U.  S.,  679;  First  Baptist  Church  v.  Fort,  93  Texas,"  215,  54  S.  W. 
'  Sep.,  892 ;  First  Baptist  Church  v.  Fort,  55  S.  W.  Rep.,  409 ;  Gipson 
V.  Morris,  28  Texas  Civ.  App.,  555,  4  Texas  Ct.  Rep.,  592. 

When  the  First  Baptist  Church  of  Timpson  met  in  regular  confer- 
ence on  the  2d  of  May,  1901,  no  division  had  occurred  in  said  church, 
and  the  right  to  determine  all  questions  of  church  government,  and  also 
the  right  to  the  possession  of  the  church  property,  was  vested  in  the 
membership  of  said  church  then  present,  the  exercise  of  such  rights  by 
the  church  being  subject  to  the  will  of  the  majority  of  the  members 
present  properly  expressed.  If  at  that  meeting  a  majority  of  the  mem- 
bers present  voted  in  favor  of  the  motion  to  adjourn,  the  adjournment 
ended  the  meeting  as  a  conference  of  the  First  Baptist  Church  of 
Timpson,  and  the  action  of  the  minority  in  remaining  in  the  building 
and  reorganizing  the  meeting  could  not  make  the  meeting,  thus  reor- 
ganized, a  conference  of  the  First  Baptist  Church  of  Timpson.  Such 
reorganized  meeting  became  a  distinct  and  separate  body  from  the 
First  Baptist  Church  of  Timpson,  and,  by  refusing  to  recognize  the 
governing  authority  of  the  majority  of  said  church,  forfeited  all  right 
to  the  possession  and  control  of  the  church  property.  On  the  other 
hand,  if  a  majority  of  the  members  present  at  the  meeting  of  May  2d 
voted  against  the  motion  to  adjourn,  and  the  minority  in  disregard  of 
the  properly  expressed  will  of  the  majority  declared  the  meeting  ad- 
journed and  left  the  building,  the  majority  had  the  right  to  reorganize 
the  meeting,  and  when  so  reorganized  said  meeting  became  a  confer- 
ence of  the  First  Baptist  Church  of  Timpson,  and  those  persons  be- 
longing to  the  organization  effected  by  said  conference  are  members  of 
and  constitute  said  church  and  are  entitled  to  the  possession  and  con- 
trol of  the  church  property.  A  stream  can  not  rise  higher  than  its 
source,  and  no  action  of  either  of  the  bodies  into  which  the  church 
became  divided  on  May  2,  1901,  had  subsequently  to  said  date  can 
affect  the  question  as  to  which  of  said  bodies  constitutes  the  First  Bap- 
tist Church  of  Timpson. 

From  what  has  been  said  it  is  clear  that  the  only  issue  of  fact  raised 
by  the  pleadings  and  evidence  which  should  have  been  submitted  to  the 
jury  upon  the  trial  in  the  court  below  was,  which  of  the  two  contending 
factions  in  the  church  at  the  meeting  held  on  May  2,  1901,  comprised 
the  numerical  majority  of  the  members  of  the  church  present  at  said 
meeting  and  voting  upon  the  motion  to  adjourn.  As  before  stated,  the 
evidence  upon  this  issue  was  conflicting,  the  evidence  offered  by  each 
party  supporting  the  contention  that  its  side  was  largely  in  the  ma- 
jority. Such  being  the  state  of  the  evidence,  the  trial  court  at  the  re- 
quest of  plaintiffs  gave  the  jury  the  following  special  instruction: 

^*You  are  instructed  that  every  deliberative  body  or  gathering  of  per- 
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sons  is  and  of  necessity  must  be  governed  by  some  rules  governing  its 
actions  in  the  transaction  of  such  business  as  may  come  before  it.  In 
event  that  such  body  has  formulated  or  adopted  a  certain  code  of  rules 
for  such  purpose,  then  their  conduct  of  business  must  be  governed  by 
such  rules  as  construed  by  such  body  in  their  discretion;  and  in  event 
such  body  has  not  formulated  or  adopted  a  code  or  set  of  rules  for  its 
government,  then  the  commonly  understood  and  commonly  accepted 
parliamentary  rules  governing  deliberative  bodies  or  assemblies  must 
be  looked  to  for  such  guide  and  government.  In  the  case  now  on  trial 
there  is  no  evidence  of  the  adoption  by  the  First  Baptist  Church  at 
Timpson  of  any  code  of  rules  for  the  government  of  its  conference  when 
in  session,  and  therefore  such  conference,  in  the  transaction  of  their 
business  affairs,  would  be  governed  by  common  parliamentary  rules  as 
generally  understood  and  accepted.  The  First  Baptist  Church  in  meet- 
ing assembled  in  conference  at  Timpson  on  May  2,  1901,  was  a  delib- 
erative body,  met  regularly  and  lawfully  for  the  transaction  of  such 
business  as  might  properly  come  before  it,  and  B.  E.  Morris  was  the 
proper  and  legal  presiding  oflBcer  of  such  body.  During  the  meeting 
of  such  deliberative  body  if  a  motion  is  made  and  seconded  to  adjourn, 
it  is  the  duty  of  the  presiding  oflBcer  to  put  such  motion  to  the  assem- 
bly, and  after  the  vote  of  such  assembly  is  taken  by  viva  voce  vote,  if 
any  member  present  is  not  satisfied  with  the  certainty  of  said  vote  as 
thus  ascertained,  he  has  the  right  to  demand  a  division,  or  a  rising  vote, 
or  a  vote  by  roll  call.  But  to  secure  this  division  and  another  vote  by 
rising  or  roll  call,  he  must  make  the  demand  for  same  before  the  pre- 
siding oflBcer  announces  the  result  of  the  first  ballot,  and  can  not  make 
such  demand  after  announcement  of  the  result  of  the  first  ballot  by 
the  presiding  oflBcer.  And  in  event  any  member  of  such  deliberative 
body  so  desires,  he  may,  after  the  chair  declares  the  result,  appeal  from 
the  chair  as  to  the  result,  and  have  a  vote  of  the  members  on  his  said 
appeal  from  the  ruling  of  the  chair;  and  any  action  of  any  deliberative 
body  stands  as  the  same  is  declared  to  have  been  carried  or  not  carried 
by  the  chairman  unless  rescinded  by  such  assembly  by  vote  of  its  mem- 
bers in  the  manner  indicated,  or  by  motion  to  reconsider,  or  at  some 
subsequent  meeting.  Applying  these  principles,  if  you  find  that  during 
the  session  of  such  conference  on  May  2d  a  motion  to  adjourn  was  made 
and  voted  on  by  viva  voce  vote,  and  there  was  no  division  demanded 
by  any  member,  and  the  chairman  or  moderator  declared  the  conference 
adjourned  by  a  majority  vote,  and  there  was  no  appeal  from  such  de- 
clared result,  then  such  ruling  of  the  moderator  is  binding  on  the  as- 
sembly of  the  question  of  how  the  majority  voted  on  the  question  of 
adjournment.  And  in  the  question  of  majority  herein  submitted  to 
you,  you  may  give  to  the  vote  as  thus  ascertained  on  adjourning,  if  you 
find  it  was  thus  ascertained,  such  weight  as  you  think  the  same  en- 
titled to.'* 

This  assignment  must  be  sustained.     There  is  no  evidence  in  the 
case  tending  to  show  that  the  First  Baptist  Church  of  Timpson  had 
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adopted  any  rules  governing  the  manner  in  which  the  deliberations  of 
the  church  conference  should  be  conducted,  nor  is  there  any  evidence 
as  to  what  are  the  commonly  understood  or  commonly-  accepted  parlia- 
mentary rules  governing  deliberative  bodies.  In  the  absence  of  any 
such  evidence,  the  trial  court  could  not  assume  that  the  church  confer- 
ence was  governed  by  general  parliamentary  rules,  and  that  under  such 
rules,  when  the  moderator  upon  a  viva  voce  vote  declared  the  motion  to 
adjourn  carried,  such  announcement  was  conclusive  against  those  vot* 
ing  against  such  motion  unless  a  division  or  roll  call  was  demanded 
before  the  meeting  was  declared  adjourned,  and  it  was  error  to  instruct 
the  jury  to  act  upon  such  assumption.  The  undisputed  evidence  shows 
that  the  moderator,  after  the  vote  was  taken  on  the  motion  to  adjourn, 
announced  that  said  motion  was  carried,  and  declared  the  conference 
adjourned,  and  that  no  division  or  roll  call  was  demanded  on  said  mo- 
tion. Such  being  the  evidence,  this  charge  was  in  effect  an  instruction 
-to  the  jury  to  find  for  the  plaintiffs.  Conceding  for  the  sake  of  argu- 
ment the  correctness  of  the  proposition  that  courts  can  judicially  know 
what  are  the  commonly  understood  and  accepted  rules  by  which  delib- 
erative bodies  are  generally  governed  in  transacting  the  business  com- 
ing before  them,  it  can  not  be  held  as  a  matter  of  law  that  a  voluntary 
association  of  persons  when  assembled  as  a  deliberative  body  are  bound 
by  rules  which  they  are  not  shown  to  have  adopted,  and  of  which  they 
may  be  entirely  ignorant.  If  the  church  had  adopted  rules  governing 
the  method  of  transacting  its  business  when  assembled  in  conference, 
and  such  rules  prescribed  that  the  announcement  of  the  result  of  a 
vote  by  the  moderator  of  the  conference  could  only  be  challenged  by  a 
demand  for  a  division,  or  for  a  call  of  the  vote,  those  who  opposed  the 
motion  to  adjourn,  having  failed  to  demand  a  division  or  a  call  of  the 
vote  upon  said  motion,  should  not  be  heard  to  say  that  said  motion  had 
not  carried  unless  it  be  shown  that  the  moderator  falsely  and  fraudu- 
lently made  such  announcement.  The  simplest  and  most  expeditious 
manner  of  ascertaining  the  will  of  any  assembly  of  persons  is  to  call 
for  a  viva  voce  vote  upon  the  question  before  them.  The  presiding 
officer  of  such  assembly  whose  duty  it  is  to  put  the  question  and  an- 
nounce the  result  of  the  vote,  when  such  vote  is  close,  may  often  be 
mistaken  as  to  the  result  of  the  vote,  and  may  unintentionally  make  an 
erroneous  announcement.  The  rule  which  makes  the  announcement  by 
the  presiding  officer  of  the  result  of  a  viva  voce  vote  conclusive  unless 
a  division  or  a  call  of  the  vote  is  demanded,  should  only  be  applied  to 
cases  in  which  the  announcement  by  such  officer  is  honestly  made,  and 
should  not  be  invoked  in  favor  of  a  false  and  fraudulent  announcement, 
or  one  that  is  clearly  contrary  to  the  actual  result.  No  presiding  officer 
should  be  permitted  to  arbitrarily  or  fraudulently  defeat  the  will  of  the 
majority  of  any  deliberative  assembly  by  making  a  knowingly  false 
announcement  of  the  result  of  a  vote  merely  because  such  announce- 
ment was  not  promptly  challenged  in  the  manner  prescribed  by  the 
rules  under  which  the  business  of  such  assembly  is  transacted. 
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The  fellowship  of  the  church  having  been  withdrawn  from  the  ap- 
pellant Gipson  prior  to  the  meeting  of  the  church  in  conference  on 
May  2,  1901,  he  was  not  a  member  of  the  church  at  that  time,  and  not 
entitled  to  vote  upon  any  question  that  came  before  that  meeting,  and 
if  he  voted  at  said  meeting  his  vote  should  not  be  counted  in  deter- 
mining the  question  of  which  of  the  two  factions  was  in  the  majority 
when  the  division  in  the  church  occurred. 

Because  of  the  error  in  the  charge  above  set  out,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Pennsylvania  Pire  Insurance  Company  v.  Jameson  Bros. 

Decided  March  21,  1903. 

Fire  Insarance— Pleading— Ownership. 

See  petition  in  an  action  against  an  insurance  company  for  the  value  of 
property  destroyed  by  fire  held  sufficient,  as  against  a  general  demurrer  only, 
to  show  that  plaintiffs  were  the  owners  of  the  property,  although  not  averring 
that  fact  in  so  many  words. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
Wm.  Poindexter.     , 

Crane,  Oreer  &  Wharton  and  Lockett  &  Cureton,  for  appellant. 

S.  C.  Padelford  and  Robertson  dk  Robertson,  lot  appellees. 

SPEEB,  Associate  Justice. — The  sole  question  presented  upon  this 
appeal  is  the  sufficiency  of  appellees'  pleadings  as  against  a  general 
exception.  The  action  is  one  to  recover  upon  a  contract  of  fire  insur- 
ance, and  the  point  here  raised  is,  that  appellees'  petition  nowhere 
specifically  alleged  that  they  were  the  owners  of  the  property  insured, 
or  that  they  had  any  insurable  interest  therein.  The  contention  of  ap- 
pellant finds  some  support  in  the  decisions. 

In  (Jerman  Insurance  Co.  v.  Everett,  36  S.  W.  Rep.,  125,  it  was 
said:  "The  appellee's  interest  in  the  property  covered  by  the  policies 
at  the  time  of  the  fire  being  one  of  the  essential  facts  upon  which  her 
right  to  recover  depends,  it  should  have  been  alleged  in  the  petition, 
and,  in  the  absence  of  the  specific  averment  of  such  fact,  it  can  not  be 
supplied  by  reasonable  intendment."  A  general  exception  to  the  peti- 
tion was  sustained.  So  in  Alamo  Fire  Insurance  Co.  v.  Davis,  45  S. 
W.  Rep.,  604,  the  court  say :  "A  contract  of  insurance  is  purely  one  of 
indemnity,  and  one  seeking  to  collect  an  insurance  policy  must  show 
that  he  had  an  insurable  interest  in  the  subject  of  insurance  at  the  time 
the  loss  occurred.  In  other  words,  a  plaintiff,  seeking  to  collect  a  fire 
insurance  policy,  must  show  that  he  was  the  owner  of  the  property,  or 
was  otherwise  interested  in  it,  at  the  time  of  its  destruction ;  and  unless 
he  alleges  such  facts  in  his  petition  no  cause  of  action  will  be  stated, 
and  therefore  no  judgment  can  be  rendered  in  his  behalf."  In  that  case 
the  petition  alleged  the  contract  of  insurance  to  have  been  with  Davis, 
and  a  subsequent  assignment  of  the  same  to  a  building  association,  but 
did  not  allege  any  further  facts  to  show  that  such  association  had  an 
insurable  interest  in  the  property,  and  it  was  held  that  as  to  the  asso- 
ciation no  cause  of  action  was  shown. 

In  Northwestern  National  Insurance  Co.  v.  Woodward,  18  Texas  Civ. 
App.,  496,  45  S.  W.  Rep.,  185,  the  court,  in  an  opinion  by  the  same 
justice  who  wrote  the  opinion  in  the  Everett  case,  supra,  expressly  re- 
pudiate that  decision,  and  say  the  reasoning  should  be  applied  to  those 
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cases  only  where  the  absence  of  such  specific  averment  is  specially  ex- 
cepted to^  and  not  to  those  cases  where  the  exception  is  general  and 
does  not  point  out  the  defect. 

The  petition  in  German  Insurance  Co.  v.  Pearlstone,  18  Texas  Civ. 
App.,  706,  45  S.  W.  Rep.,  832,  averred  that  the  defendant  insured  the 
plaintiffs  against  loss  by  fire  ^'on  their  stock  of  merchandise,  consisting 
of  dry  goods,  etc,"  and  further  charged  that  the  policies  were  in  force 
and  eflfect  at  the  time  of  the  fire, — that  the  defendant  insured  the  plain- 
tiffs against  loss  of  their  property  by  fire, — that  it  was  destroyed  by  fire, 
and  thereupon  the  defendant  became  liable  to  the  plaintiffs  for  the  sum 
of  $3500,  the  face  of  the  policies.  These  avermeats  were  suflBcient  to 
show  a  cause  of  action  as  against  a  general  exception. 

The  case  of  German  Insurance  Co.  v.  Gibbs,  35  S.  W.  Eep.,  679,  in 
an  opinion  by  the  late  Justice  CoUard,  holds  that  an  allegation  that  the 
policy  was  issued  to  plaintiff  is  equivalent  to  an  averment  of  ownership. 

Appellees'  pleadings  are  replete  with  averments  which  we  consider 
sufficient  to  show  a  cause  of  action.  The  following  excerpts  will  illus- 
trate :  "Plaintiffs  would  further  aver  that  on  the  29th  day  of  Decem- 
ber, 1900,  the  plaintiffs  and  the  defendant  made  and  entered  into  a  con- 
tract of  insurance,  whereby  the  defendant,  for  the  consideration  of 
eighteen  dollars  paid  as  a  premium,  ♦  ♦  ♦  executed  and  issued  to 
the  plaintiffs  a  policy  of  insurance,  whereby  the  defendant  contracted 
to  and  did  insure  the  plaintiffs  *  *  *  for  8f  term  of  four  months, 
beginning  on  the  29th  day  of  December,  1900,  at  noon,  and  ending  on 
the  29th  day  of  April,  1901,  at  noon,  against  all  direct  loss  or  damage 
against  fire  except  as  provided  in  said\  policy  to  an  amount  not  exceed- 
ing eighteen  hundred  dollars  *  ♦  *  on  wool  owned  or  held  by  the 
assured  while  contained  in  a  frame  dwelling  house  known  as  the  Lacy 
place,  located  detached  on  premises  of  the  assured.  *  *  *  Plain- 
tiffs would  further  aver  that  by  reason  of  the  execution  of  said  policy 
by  the  defendant  and  the  payment  to  the  defendant  as  a  consideration 
thereof  by  the  plaintiffs  of  said  sum  of  eighteen  dollars,  the  defendant 
agreed  and  contracted  to  insure  the  plaintiffs  against  all  direct  loss  or 
damage  by  fire  on  the  above  described  wool.  *  *  *  Plaintiffs  would 
further  aver  that  while  the  said  above  contract  was  still  in  full  force 
and  effect,  and  during  the  life  of  the  said  policy,  on  to  wit,  about  the 
7th  day  of  March,  1901,  the  property  mentioned  and  described  above, 
and  which  was  included  in  and  insured  by  said  policy,  was  totally  de- 
stroyed by  fire,  whereby  a  direct  loss  occurred  to  the  plaintiffs  not  in- 
cluded within  any  reservation  or  proviso  set  forth  and  contained  in  said 
policy,  *  *  *  all  of  said  wool  named  in  said  policy  and  covered 
thereby,  ♦  ♦  *  and  that  by  reason  of  the  destruction  of  said  wool 
by  said  fire  the  defendant  became  liable  and  bound  to  pay  plaintiffs 
and  it  promised  to  pay  plaintiffs  the  full  amount  of  said  insurance 
policy,  to  wit,  the  amount  of  eighteen  hundred  dollars;  ♦  ♦  ♦ 
that  proofs  of  loss  were  made  out  under  and  in  accordance  with  ihe 
terms   of   said    policy;     *     ♦     *     that   the    defendant    *     *     *    ac- 
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knowledged  its  liability  under  said  policy,  *  *  *  and  fails  and  re- 
fuses to  pay  said  policy,  *  ♦  ♦  to  plaintiflE's  damage  of  eighteen 
hundred  dollars,  ♦  *  *  and  to  plaintiff's  great  damage  in  the  sum 
of  nineteen  hundred  dollars,  *  ♦  *  the  above  described  property  of 
the  plaintiffs;  *  *  *  that  by  reason  of  such  loss  occurring  imder 
such  contract  of  insurance,  the  defendant  became  liable  and  promised 
to  pay  to  the  plaintiffs;  ♦  *  *  that  by  reason  of  the  failure  of  the 
defendant  to  pay  said  loss,  the  plaintiffs  have  been  damaged  in  the  said 
amount  of  nineteen  hundred  dollars,''  etc. 

A  special  exception  would  possibly  have  required  the  petition  to  have 
been  more  specific,  but  by  a  general  exception  the  appellant  has  admitted 
the  truth  of  the  allegations,  which  we  hold  are  sufficient  to  show  a  caus6 
of  action.  See  Eising  Sun  Insurance  Co.  v.  Slaughter,  20  Ind.,  620; 
Phoenix  Insurance  Co.  v.  Pickel,  21  N".  E.  Eep.,  546;  Fowler  v.  In- 
surance Co.,  26  N.  Y.,  422;  Insurance  Co.  v.  Heart,  24  Ohio,  331,  5 
Ohio  Dec.,  237 ;  Quarrier  v.  Insurance  Co.,  10  W.  Va.,  607. 

There  is  no  error  in  the  judgment,  and  the  same  is  affirmed. 

Affirmed. 
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Chicago,  Rock  Island  &  Pacific  Railway  Company  et  al  v. 

J.  D.  BuiE. 

Decided  March  21,  1903. 

1.— Trial — Charge  Controlling  Evidence. 

The  improper  admission  of  evidence  held  not  to  present  reversible  error 
where  the  charge  in  effect  excluded  it  from  the  consideration  of  the  jury. 

2.— Carrier  of  Passengers  on  Freight  Train — ^Negligence. 

It  was  not  error  for  the  court,  in  an  action  for  negligent  injury  to  plain- 
tiff while  a  passenger  on  a  freight  train,  to  refuse  a  requested  charge  to  the 
effect  that  if  plaintiff  stood  up  in  the  caboose  without  holding  on  to  anything 
at  the  time  the  train  was  being,  to  his  knowledge,  backed  against  the  caboose 
for  a  coupling,  and  that  a  man  of  ordinary  prudence  and  care  would  not  have 
done  so,  the  jury  should  find  for  defendant,  since  the  defendant  would  not  be 
BO  entitled  to  a  verdict  unless  such  negligence  on  plaintiff's  part  was  the  cause 
in  whole  or  in  part  of  his  injury. 

3. — Same — Contributory  Negligence — Charge. 

It  was  not  error  for  the  charge  to  submit  whether  or  not  plaintifi^s  negli- 
gence in  so  standing  up  contributed  to  his  injury,  since,  if  the  shock  in  coupling 
was  of  unexpected  and  extraordinary  violence,  plaintiff's  failure  to  take  hold  of 
something  in  anticipation  of  the  usual  jolt  could  not  properly  be  regarded  as  a 
concurring  or  contributing  cause  of  his  injury. 

4. — Same— Degree  of  Care— Freight  Train  for  Passengers. 

It  is  the  duty  of  a  railway  company  in  transporting  passengers  to  use  such 
degree  of  care,  prudence  and  foresight  as  would  be  used  by  very  cautious,  pru- 
dent and  competent  persons  under  similar  circumstances,  and  that  a  freight 
train  is  employed  in  such  transportation  does  not  change  the  rule. 

5.-^ontributory  Negligence — ^Burden  of  Proof. 

In  an  action  for  personal  injury  the  burden  of  proving  contributory  negli- 
gence is  on  the  party  pleading  it. 

Appeal  from  the  District  Court  of  Montague.  Tried  below  before 
Hon.  D.  E.  Barrett. 

N.  H.  Lassiter,  J  as.  A.  Graham,  J.  M.  Chambers,  and  Levi  Walker, 
ioT  appellant. 

L.  C.  Barrett,  J,  H.  Harper,  Galloway  &  Templeton,  and  W.  8.  Jam-- 
ison,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  was  injured  January 
31,  1899,  at  Clio,  Iowa,  by  reason  of  a  collision  between  two  parts  of  a 
freight  train  on  which  he  was  being  carried  as  a  passenger  to  look  after 
certain  cattle  shipped  from  Eyan,  I.  T.,  to  Chicago,  111.,  over  the  Chicago, 
Rock  Island  &  Pacific  Railway.  When  the  train  reached  Clio  it  was 
stopped  for  the  purpose  of  taking  up  and  carrying  forward  another  car 
of  live  stock.  The  caboose  in  which  appellee  with  others  was  riding 
and  one  other  car  were  left  standing  on  the  main  track  near  the  end  of 
the  switch  track  while  the  additional  car  of  stock  was  being  brought 
from  the  railway  yards  to  be  coupled  on  to  said  car  and  caboose,  which 
was  done  in  such  a  rough  and  negligent  manner  and  with  such  violence 
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as  to  throw  appellee,  who  was  standing  near  the  stove,  against  the  stove 
and  door  of  the  caboose,  down  upon  the  floor,  which  seriously  injured 
him. 

As  compensation  for  the  loss  thus  sustained  he  recovered  a  verdict 
and  judgment  for  $4500,  from  which  this  appeal  is  prosecuted. 

The  issues  both  of  negligence  and  contributory  negligence  were  prop- 
erly submitted  to  the  jury,  and  the  verdict  in  favor  of  appellee  is  well 
sustained  by  the  evidence,  both  as  to  liability  and  as  to  amount  of  re- 
covery. The  question  of  jurisdiction  raised  by  the  first  and  second  as- 
signments of  error  was  fully  disposed  of  on  the  former  appeal  in  this 
case.    65  S.  W.  Rep.,  27. 

WTiile  the  ruling  complained  of  in  the  third  assignment  may  not  have 
been  strictly  correct^  the  evidence  as  to  the  value  of  sixty-two  cattle  ad- 
mitted under  this  ruling  in  rebuttal  of  what  had  been  drawn  out  on 
cross-examination  could  not  have  done  any  harm,  inasmuch  as  the  charge 
of  the  court  in  effect  excluded  it  from  the  matters  to  be  considered  by  the 
jury  in  estimating  the  damages. 

The  court  did  not  err  in  refusing  to  give  appellant's  second  special 
charge  on  the  issue  of  contributory  negligence,  as  urged  in  the  fourth  as- 
signment, because,  if  the  fourth  and  fifth  paragraphs  of  the  court's  charge 
in  whole  or  in  part  of  the  injury,  and  in  this  respect  at  least  the  charge 
did  not  sufficiently  cover  the  issue,  though  we  are  inclined  to  think  they 
did,  the  special  charge  was  not  itself  altogether  correct,  if  indeed  it 
would  not  have  been  a  charge  upon  the  weight  of  the  evidence  if  it 
had  been  given  in  the  form  requested.  It  was  as  follows:  "You  are 
instructed  that  if  you  believe  from  the  testimony  that  the  plaintiff,  J. 
D.  Buie,  knew,  or  by  the  exercise  of  ordinary  care  could  have  known 
that  defendant's  train  was  being  backed  down  the  main  line  to  connect 
on  the  car  which  was  connected  to  the  caboose,  or  to  the  caboose,  and 
that,  knowing  this,  he  voluntarily  stood  up  in  the  caboose  without  hold- 
ing to  anything,  and  you  further  believe  that  a  man  of  ordinary  pru- 
dence and  care  would  not  have  so  stood  up  in  the  caboose  at  the  time 
and  under  the  circumstances  and  conditions  the  plaintiff  did;  and  you 
further  believe  that  if  he  had  been  sitting  .down  and  not  standing  up, 
that  he  would  not  have  received  the  injuries  complained  of,  it  will  be 
your  duty  to  find  for  the  defendants,  though  you  may  believe  that  the 
defendant,  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  through 
its  employes,  was. guilty  of  negligence  in  striking  the  car  attached  to 
the  caboose,  or  the  caboose,  with  more  than  usual  force.''  It  may  be 
that  a  man  of  ordinary  prudence  would  not  have  stood  up  in  the  caboose 
without  holding  to  anything  under  the  conditions  named  in  this  charge, 
as  appellee  did,  but  that  would  not  have  entitled  the  railway  company 
to  a  verdict  unless  such  negligence  on  the  pari  of  appellee  was  the  cause 
in  whole  or  in  part  of  the  injury,  and  in  this  respect  at  least  the  charge 
did  not  correctly  state  the  law.  True,  it  did  require  the  jury  to  find 
that  if  appellee  had  been  sitting  down  and  therefore  not  standing  up  at 
all,  he  would  not  have  been  injured  before  they  could  find  against  him. 
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but  they  may  have  found  that,  and  yet  not  found  that  his  standing  up 
in  the  manner  he  did  caused  the  injury.  It  may  be  that  a  person  of 
ordinary  prudence  would  not  have  stood  up  in  the  caboose  without  hold- 
ing to  something  in  such  a  manner  as  to  withstand  an  ordinary  shock, 
and  yet  the  collision  in  question  may  have  been  one  of  such  unexpected 
arid  extraordinary  violence  as  to  injure  him  just  as  appellee  was  injured 
notwithstanding  such  prudence.  In  such  case  the  failure  of  appellee 
to  take  hold  of  something  in  anticipation  of  the  usual  jolt,  as  a  person 
of  ordinary  prudence  might  have  done,  could  not  properly  be  said  to  be 
a  concurring  or  contributing  cause  of  his  injury. 

It  will  thus  be  seen  that  we  are  not  prepared  to  accept  the  proposition 
submitted  under  the  seventh  assignment,  that  while  it  may  have  been 
proper  to  submit  to  the  jury  whether  or  not  appellee  was  guilty  of  negli- 
gence, it  was  error  under  the  facts  of  this  case  to  submit  to  them 
whether  such  negligence  contributed  to  his  injury.  Besides,  with  ref- 
t?rence  to  that  assignment,  we  do  not  understand  the  charge  complained 
of  to  be  subject  to  the  criticism  that  it  submitted  that  phase  of  the  issue 
as  doubtful  merely  because  it  instructed  the  jury  that  if  they  should 
*'find  that  plaintiff  himself  was  guilty  of  contributory  negligence,  and 
that  by  his  own  negligence  he  contributed  to  his  injury,  then  he  can 
not  recover,^*  for  it  is  one  thing  to  instruct  a  jury  to  return  a  verdict 
in  accordance  with  the  undisputed  evidence  and  quite  another  to  give 
an  instruction  that  would  admit  of  a  finding  contrary  to  the  undisputed 
evidence. 

The  court  did  not  err,  as  complained  in  the  sixth  assignment,  in 
charging  the  jury  that  it  was  the  duty  of  the  railway  company  to  use 
such  degree  of  care,  prudence  and  foresight  as  would  be  used  by  very 
cautious,  prudent  and  competent  persons  under  similar  circumstances, 
since  the  law,  which  has  but  one  standard,  exacts  this  degree  of  care  of  all 
carriers  of  passengers  alike,  whatever  may  be  the  means  of  transporta- 
tion employed.  That  a  freight  train  was  employed  in  this  instance  did 
not  therefore  change  the  rule,  but  was  only  a  circumstance  to  be  con- 
sidered by  the  jury  in  applying  the  law  to  the  facts. 

We  approve  the  charge  complained  of  in  the  eighth  assignment,  which 
placed  the  burden  of  proving  contributory  negligence  where  tiie  law 
places  it,  on  the  party  pleading  it.  We  find  nothing  in  this  case  to 
make  it  an  exception  to  the  general  rule,  and  doubt  if  any  exceptions 
ought  ever  to  have  been  made,  since  the  effort  to  do  so  seems  to  have  been 
productive  of  nothing  but  confusion  and  uncertainty  in  the  trial  of  cases. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Missouri^  Kansas  &  Texas  Ra^ilway  Company  op  Texas  r. 

J.  B.  Tafp, 

Decided  March  21,  1903. 

1.— Railroads— Signal  at  Crosaiiig-— Negtigence  Per  Se. 

Where  plaintiflT  was  injured  by  reason  of  the  failure  of  defendant'B  engineer 
to  give  the  required  signals  as  the  train  approached  a  public  crossing  it  was  not 
error  for  the  court  to  charge  that  such  failure  was  negligence  as  matter  of  law, 
since  the  statute  makes  such  failure  a  penal  offense.    Rev.  Stats.,  art.  4507. 

8. — Same— Nearness  to  Crossing. 

Since  the  statute  makes  the  railway  company  'liable  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason  of  such  neglect''  to  give  signals  as 
the  train  approaches  a  public  crossing,  it  was  immaterial  that  plaintiff  was  not 
using  or  about  to  use  the  crossing;  he  being  on  a  hand  car  several  hundred  feet 
therefrom,  but  near  enough  to  have  had  the  benefit  of  the  signals  in  his  protec- 
tion, had  they  been  given. 

3. — Same— Noise  of  Train  Excusing  Signals. 

That  the  train  made  sufficient  noise  to  have  warned  plaintiff  of  the  danger 
will  not  excuse  the  failure  to  give  the  required  signals  unless  it  is  shown  that 
plaintiff  actually  heard  the  noise  in  time  to  avoid  the  injury. 

4.— Same — Ordinary  Care — Charge. 

A  requested  charge  which  did  not  purport  to  submit  to  the  jury  whether 
plaintiff  did  or  did  not  fail  to  use  ordinary  care  in  any  respect  whatever,  but 
only  whether  or  not,  by  the  use  of  such  care,  he  could  have  heard  the  roar  of 
the  train,  was  merely  hypothetical,  and  wholly  immaterial  in  view  of  the  jury's 
finding  that  plaintiff  did  not  fail  to  use  ordinary  care. 

5. — Same — ^Verdict  Not  ExcessiYe. 

A  verdict  for  $6000  in  favor  of  a  railroad  section  hand  for  personal  injuries 
is  not  excessive  where  the  injuries  included  a  broken  leg  and  were  of  a  serious, 
painful  and  permanent  character. 

Appeal  from  the  District  Court  of  Montague.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Eldridge,  Oardner  &  Midkiff,  for  appellant. 

Randell,  Wood  it  Hassell  and  A,  L,  Scott,  for  appellee. 

STEPHENS,  Associate  Justice. — A  collision  between  a  passenger 
train  and  a  hand  car,  which  took  place  November  30,  1900,  on  appel- 
lant's road  between  Bonita  and  Saint  Jo,  in  Montague  County,  pro- 
duced the  personal  injuries  made  the  basis  of  recovery  in  this  case. 
Appellee  and  another  section  hand,  who  had  been  engaged  that  day  in 
burning  off  the  right  of  way  for  appellant,  were  returning  in  the  after- 
noon to  Saint  Jo  on  the  hand  car,  as  they  had  been  directed  to  do  by 
the  section  foreman,  when  a  regular  passenger  train  going  in  the  oppo- 
site direction  suddenly  came  around  a  curve  in  a  deep  cut  and  upon 
them  just  as  they  were  about  to  enter  the  cut,  striking  the  hand  car 
before  it  could  be  taken  from  the  track  and  knocking  it  off  and  against 
appellee,  which  resulted  in  breaking  one  of  his  legs  and  in  other  injuries 
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of  a  serious  nature.  The  passenger  train  was  a  little  behind  schedule 
time,  and  appellee  and  his  colaborer,  who  were  on  the  lookout  for  it, 
discovered  its  approach  in  time  to  get  off  themselves  and  to  get  the  hand 
car  nearly  off  before  the  collision  took  place. 

The  right  of  appellee  to  recover  depended  upon  his  showing  that  the 
train  operatives  failed  to  warn  him  of  the  approach  of  the  train  by 
sounding  the  whistle  and  ringing  the  bell  for  the  curve,  as  required  by 
the  rules  of  the  company,  or  for  the  public  road  crossing  west  of  the 
cut  and  curve  which  the  train  was  approaching,  as  required  by  the  rules 
of  the  company  and  also  by  statute,  the  whistling  post  for  this  crossing 
standing  just  east  of  the  cut.  Upon  this  the  main  issue  the  evidence 
was  conflicting,  but  warranted  the  verdict. 

On  the  issue  of  contributory  negligence  the  evidence  also  warranted 
the  verdict.  The  questions  of  law  to  be  determined  arise  upon  the  sub- 
mission of  these  issues  to  the  jury. 

The  negligence  involved  in  the  alleged  failure  of  the  operatives  to 
whistle  for  the  curve,  as  required  by  the  rules  of  the  company,  was  sub- 
mitted as  an  issue  of  fact  to  the  jury,  and  no  complaint  is  made  of  the 
charge  in  that  respect.  But  serious  complaint  is  made  of  the  following 
paragraph  of  the  charge  affecting  the  other  ground  of  recovery:  "The 
law  requires  a  railroad  company,  while  running  a  train  along  its  track, 
to  blow  the  whistle  and  ring  the  bell  attached  to  the  locomotive  pulling 
said  train  at  the  distance  of  at  least  eighty  rods  from  the  place  where 
it  crosses  any  public  road,  and  to  keep  the  bell  ringing  until  it  crosses 
such  public  road  or  stops.  A  failure  to  comply  with  this  requirement, 
the  law  says,  is  negligence."  It  is  insisted  that  the  last  sentence  of  this 
charge  made  it  one  on  the  weight  of  the  evidence,  in  that  the  statute 
referred  to  therein  was  inapplicable,  since  appellee,  who  was  between  the 
whistling  post  and  the  crossing,  was  several  hundred  feet  from  the  cross- 
ing when  the  collision  occurred.  This  statute  (article  4507)  makes  it 
a  penal  offense  for  any  engineer  having  charge  of  a  locomotive  engine 
to  neglect  to  blow  the  whistle  and  ring  the  bell  when  his  train  is  ap- 
proaching a  public  road  crossing  as  therein  provided,  and  declares  that 
"the  corporation  operating  such  railway  shall  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of  any  such  neglect." 
That  the  statute  was  violated  in  this  instance  the  evidence  offered  by 
appellee,  jand  presumptively  accepted  by  the  jury,  undoubtedly  tended 
to  prove. '  If,  then,  the  plain  statutory  duty  thus  imposed  was,  with- 
out excuse,  wholly  neglected  -by  the  engineer,  was  not  the  omission  neg- 
ligence per  so?  If  so,  was  not  the  court  authorized  to  so  instruct  the 
jury,  tlie  injury  to  appellee  being  the  natural  consequence  of  such  neg- 
lect? We  thing  these  questions  should  be  answered  in  the  affirmative. 
It  would  of  course  be  inadmissible  to  give  such  an  instruction  in  cases 
where  the  neglect  of  such  a  statutory  duty  would  not  be  actionable,  as 
has  been  several  times  held,  becfiuse  clearly  not  the  proximate  cause  of 
the  injury.  Railway  Co.  v.  Gray,  95  Texas,  424,  67  S.  W.  Rep.,  764. 
But  if,  as  the  statute  expressly  provides,  damages  "shall  be  sustained 
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by  any  person  by  reason  of  any  such  neglect,"  we  can  see  no  good  reason 
why  the  court  should  not  declare  that  to  be  negligence  which  the  law 
itself  punishes  as  a  crime.  And  such  seems  to  be  the  effect  given  simi- 
lar statutes  by  the  courts  of  other  States,  particularly  those  of  Illinois 
and  Arkansas,  whose  statutes  are  substantially,  and  almost  literally,  the 
same  as  ours. 

In  Railway  Co.  v.  Ferguson,  42  111.,  459,  where  a  cow  was  struck 
by  a  locomotive  a  few  yards  from  the  crossing  and  before  the  train 
reached  the  crossing,  in  holding  the  railway  company  liable,  this  lan- 
guage was  used :  "In  the  case  before  us  the  liability  rests  upon  a  viola- 
tion of  an  express  statutory  requirement,  the  observance  of  whicTi  might 
have  prevented  the  accident.  The  thirty-eighth  section  of  the  Act  of 
1849  requires  the  bell  to  be  rung  or  the  whistle  to  be  sounded  for  the 
distance  of  eighty  rods  before  reaching  a  highway  crossing,  and  not 
only  provides  a  penalty  for  failure  to  do  this,  but  expressly  provides 
that  the  road  shall  ^e  liable  for  all  damages  which  shall  be  sustained 
by  any  person  by  reason  of  such  neglect.'  The  theory  of  appellant's 
counsel,  that  this  only  applies  to  injuries  done  upon  the  actual  inter- 
section of  the  two  roads,  where  the  land  belongs  equally  to  both  roads, 
finds  no  support  in  the  language  of  the  act,  and  we  are  not  at  liberty 
to  interpolate  so  material  a  restriction." 

In  Railway  Co.  v.  Hendricks  (Ark.),  13  S.  W.  Rep.,  699,  a  similar 
ruling  was  made,  the  court  using  this  language:  "The  failure  to  ring 
the  bell  or  blow  a  steam  whistle  when  the  train  had  approached  within 
eighty  rods  of  the  public  crossing,  and  to  continue  to  ring  or  blow  the 
same  until  it  had  crossed,  was  negligence.  The  animal  was  killed  when 
appellant  was  guilty  of  a  neglect  of  his  duty,  and  the  jury  had  the  right 
to  infer  that  such  neglect  contributed  to  the  killing." 

Apparently  to  the  contrary  are  some  expressions  of  Chief  Justice 
Willie  in  Railway  Co.  v.  Gray,  65  Texas,  32,  citing  Railway  Co.  v.  Jones 
(6a.),  8  Am.  and  Eng.  Ry.  Cases,  26.7,  in  which  latter  case,  however, 
the  railway  company  was  held  liable  for  killing  a  horse  a  short  distance 
beyond  the  crossing,  the  court  there  holding  that  the  trial  judge  did  not 
err  in  refusing  to  charge  that  the  statute  requiring  signals  to  be  given 
for  a  crossing  "do  not  apply  to  stock  which  is  not  on  the  crossing  or 
being  driven  across  the  same."  In  the  course  of  the  opinion  this  lan- 
guage was  used :  "Trains  are  to  be  run  in  obedience  to  law,  and  if  they 
should  be  run,  at  any  time  or  place,  in  violation  of  a  positive  penal 
statute  of  the  State,  such  an  act  is  not  only  one  of  negligence,  but  of 
crime,  and  any  injuries  to  others  resulting  therefrom  must.be  responded 
to  in  damages." 

After  a  careful  examination  of  these  two  cases  we  hardly  think  either 
the  Georgia  case  or  the  case  in  which  it  was  cited  by  our  own  Supreme 
Court  can  properly  be  regarded  as  authority  for  the  proposition  that  a 
charge  is  upon  the  weight  of  evidence  which  declares  an  omission  to  be 
negligence  which  is  made  by  statute  a  penal  offense  and,  where  it  causes 
injury,  a  ground  of  recovery. 
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It  was  for  the  jury  to  determine,  and  the  court  so  instructed  them 
in  this  instance,  whether  or  not  the  injury  to,  appellee  resulted  from  the 
omission  so  treated  as  negligence.  Appellee  was  rightfully  on  the 
track,  and  was  expecting  and  had  a  right  to  expect  the  usual  and  statu- 
tory signals  to  be  given,  and  we  are  imable  to  assign  any  good  reason 
why  he  should  be  denied  the  protection  of  the  statute  merely  because  he 
was  not  right  on  the  crossing  when  the  collision  took  place.  He  was 
near  enough  to  the  crossing  to  have  had  the  benefit  of  the  warning,  if  it 
had  been  given,  and  may  therefore  be  said  to  have  been  at  or  near  the 
crossing.  Besides,  the  real  issue  was,  and  the  decision  of  the  case  evi- 
dently turned  upon,  whether  or  not  the  requisite  signals  had  been  given, 
for  if  not  given,  the  omission  was  evidently  due  to  negligence  in  fact  as 
well  as  in  law.  As  to  this  there  was  no  room  for  dispute.  Not  only  the 
statute  but  the  rules  of  the  company  required  the  signals  to  be  given  for 
the  crossing,  and  the  rules  of  the  company  also  required  the  signals  to 
be  given  at  or  about  the  same  place  for  the  cut  and  curve,  and  the  train 
operatives  testified  that  they  had  been  given.  There  was  nothing  but 
the  alleged  omission  in  this  instance  to  siiggest  any  relaxation  of  the 
rules  or  deviation  from  these  requirements,  and  nothing  whatever  tend- 
ing to  excuse  the  neglect.  That  appellee  relied  upon  and  had  a  right 
to  rely  upon  the  observance  of  these  requirements  is  equally  clear. 

Error  is  also  assigned  to  the  court's  refusal  to  give  the  following 
special  charge:  "If  you  find  from  the  evidence  that  the  whistle  was 
not  blown,  and  the  bell  was  not  rung,  for  said  crossing  or  curve,  but  if 
you  further  find  from  the  evidence  that  the  motion  of  said  train  made 
sufficient  noise,  and  roared  sufficient  to  be  heard  by  plaintiff  prior  to 
said  accident,  and  if  you  find  from  the  evidence  that  plaintiff  could,  by 
the  use  of  ordinary  care,  have  heard  such  noise  or  roar  of  said  train 
in  time  to  have  avoided  his  injury,  you  will  find  for  defendant,  even 
though  you  may  find  said  whistle  was  not  blown  or  bell  not  rung."  K 
by  this  charge  appellant  soughi  to  have  the  jury  instructed  that  the 
failure  to  blow  the  whistle  and  ring  the  bell  would  not  warrant  a  recov- 
ery provided  the  noise  of  the  train  was  loud  enough  to  have  been  heard, 
it  was  properly  refused,  because  appellant  could  not  thus  substitute  this 
method  of  giving  warning  for  that  prescribed  by  statute  and  its  own 
rules,  without  showing  that  appellee  actually  heard  the  noise  of  the 
train  in  time  to  avoid  the  injury,  of  which  there  was  no  evidence,  and 
that  therefore  the  failure  to  blow  the  whistle  was  not  the  proximate 
cause  of  the  injury.  But  if  the  purpose  of  the  charge  was  to  have  the 
jury  instructed  upon  the  issue  of  contributory  negligence  involved  in 
the  failure  of  appellee  to  use  ordinary  care  to  hear  the  noise  of  the  train, 
it  should  have  left  it  to  the  jury  to  determine  whether  or  not  appellee 
used  such  care. 

The  case  does  not  quite  come  within  the  rule  so  often  announced  in 
recent  decisions,  making  it  the  duty  of  the  trial  court  to  give  a  special 
charge,  when  requested,  pertinently  applying  the  law  of  contributory 
negligence  to  particular  acts  or  omissions  of  the  person  injured.     This 
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charge  did  not  purport  to  submit  to  the  jury  whether  appellee  did  or 
did  not  fail  to  use  ordinary  care  in  any  respect  whatever,  but  only 
whether  or  not  by  the  use  of  such  care  he  could  have  heard  the  roar  of 
the  train.'  That  was  merely  hypothetical  and  wholly  immaterial,  if,  as 
found  by  the  jury  under  the  charges  given,  appellee  did  not  fail  "to  use 
ordinary  care/'  Besides,  the  particular  phase  of  the  issue  of  contribu- 
tory negligence  covered  by  the  requested  instruction  was  not  distinctly 
presented  in  the  answer,  which,  instead  of  pleading  contributory  negli- 
gence generally,  undertook  to  plead  specially  the  acts  and  omissions 
relied  on  to  show  contributory  negligence. 

The  verdict,  which  was  for  $6000,  is  complained  of  for  being  exces- 
sive, but  we  think  the  evidence 'warranted  tiiat  amount,  tending,  as  it 
did,  to  show  that  the  injuries  were  of  a  serious,  painful  and  permanent 
character. 

The  judgment  is  therefore  affirmed. 

A'ffirmed. 

Writ  of  error  refused. 
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Missouri^  Kansas  &  Texas  Railway  Company  of  Texas  v. 

W.  B.  Gist. 

Decided  March  21,  1903. 

1. — Carriers  of  Passengers— Negligence  Per  Se— Ticket  Oflfice  Not  Open. 

Plaintiff  was  at  the  railway  ticket  office  when  the  trains  arrived,  but  as  the 
agent  was  not  there,  as  required  by  the  statute,  being  out  on  the  platform  look- 
ing after  baggage,  plaintiff  went  to  the  train  without  a  ticket  and  was  refused 
admission  by  the  conductor,  who  told  him  to  return  to  the  office  and  get  a 
ticket,  but  started  the  train  before  plaintiff  could  again  resLch  it  with  the  ticket, 
and  plaintiff  sustained  injury  in  attempting  to  get  aboard.  Held,  that  it  was 
not  error  for  the  court  to  charge  that  such  failure  to  keep  the  ticket  office  open 
for  thirty  minutes  prior  to  the  departure  of  the  train,  and  the  starting  of  the 
train  before  plaintiff  had  a  reasonable  time  in  which  to  return  to  it  with  a 
ticket,  constituted  negligence.    Rev.  Stats.,  art.  4952. 

2. — Same — ^Proximate  Cause. 

Such  two  acts  of  negligence  must  together  be  held  to  have  been  the  prox- 
imate cause  of  plaintiff's  injury,  and  it  is  therefore  immaterial  that  neither  one 
of  them  alone  constituted  such  proximate  cause. 

3. — Contributory  Negligence— Burden  of  Proof— Charge. 

Plaintiff's  evidence  not  showing  prima  facie  that  his  injuries  were  the  re- 
sult of  his  own  contributory  negligence,  it  was  not  error  for  the  court  to  charge 
that  the  burden  of  proving  contributory  negligence  was  on  the  defendant,  and 
Such  charge  was  not  objectionable  as  not  making  it  clear  that  plaintiff's  evi- 
dence was  to  be  considered  on  this  point  where  from  other  paragraphs  on  the 
same  issi^e  the  jury  must  have  understood  that  they  were  to  consider  all  the 
evidence. 

4.— New  Trial— Newly  Discovered  Evidence. 

Where  the  newly  discovered  evidence  on  account  of  which  a  new  trial  was 
asked  was  probably  not  true  in  the  light  of  the  other  testimony,  and  at  most 
could  only  have  tended  to  reduce  the  amount  of  the  recovery,  it  was  not  error 
to  refuse  a  new  trial. 

Appeal  from  the  District  Court  of  Montague.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Eldndge,  Gardner  &  Midhiff,  for  appellant 

W.  S.  Jameson  and  J.  M,  CJiambers,  for  appellee. 

SPEER,  Associate  Justice. — The  evidence  contained  in  the  record 
warrants  us  in  finding  the  following  facts:  On  the  morning  of  July 
13,  1901,  appellee  went  to  appellant's  depot,  at  Nocona,  Texas,  for  the 
purpose  of  boarding  appellant's  east-bound  passenger  train  for  Gaines- 
ville, Texas,  which  train  passed  Nocona  at  9  o'clock  a.  m.  The  ticket 
oflfice  was  open  some  tliirty  or  thirty-five  minutes  before  the  arrival  of 
the  train.  Before  the  train  pulled  in  the  agent,  according  to  his  cus- 
tom, left  the  office  for  the  purpose  of  putting  on  the  baggage  and 
cx})ress.  The  train  stopped  at  the  usual  place  that  morning  and 
remained  from  three  to  five  minutes.  After  the  train  whistled  for  the 
station,  appellee  went  into  the  depot  to  purchase  a  ticket  and  found  the 
office  closed.     He   remained    in  there  until   the  train   pulled   in   and 
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stopped,  and  until  he  thought  it  had  been  there  the  usual  time,  when 
he  went  out  and  attempted  to  board  it..  The  conductor  refused  to  allow 
him  to  board  the  train  without  a  ticket.  He  told  the  conductor  there 
was  no  one  in  the  office  to  sell  him  a  ticket,  and  was  t9ld  to  return  to 
the  office  and  get  a  ticket;  that  there  would  be  a  man  there  to  wait  on 
him.  The  conductor  called  to  the  agent,  and  the  latter  then  returned 
to  the  office  and  sold  appellee  a  ticket  to  Gainesville.  As  soon  as  appel- 
lee received  his  ticket  he  started  for  the  train,  which  was  then  moving: 
On  reaching  it  he  found  the  gate  closed  and  the  conductor  just  inside, 
either  on  the  top  step  or  the  platform.  He  seized  hold  of  the  gate  and 
asked  the  conductor  to  "open  the  gate;"  the  latter  said,  "Let  go;" 
appellee  repeated  once  or  twice,  "Open  the  gate,"  when  the  conductor 
said,  "I  can't  open  the  gate  t^ll  you  let  go."  Appellee  then  released  the 
gate  and  caught  hold  of  the  rail  on  the  front  end  of  the  car  and  the  gate 
came  open.  The  conductor  took  his  extended  hand,  but  failed  to  prop- 
erly support  him  in  his  efforts  to  board,  and  appellee  fell  and  was 
injured.  The  train  was  moving  very  slowly  during  all  this  time,  and 
the  appellee  was  not  guilty  of  negligence  in  attempting  to  board  it  as 
he  did.  Appellee's  injuries  are  permanent,  and  he  is  damaged  to  the 
extent  of  the  verdict  of  the  jury. 

The  court's  charge  was  in  part  as  follows,  to  wit :  "2.  If  you  find 
from  the  evidence  that  the  plaintiff  went  into  the  defendant's  office  at 
Nocona  within  thirty  minutes  before  the  departure  of  said  train  for  the 
purpose  of  purchasing  a  ticket  with  intent  to  take  passage  on  defend- 
ant's train,  and  that  the  agent  was  not  present  in  said  office,  and 
for  that  reason  plaintiff  did  not  purchase  a  ticket,  and  if  he  then 
went  to  the  train  and  offered  to  board  it,  and  if  the  conductor  of  said 
train  directed  or  requested  plaintiff  to  return  to  the  office  and  procure 
a  ticket,  then  it  became  the  duty  of  said  conductor  to  allow  plaintiff  a 
reasonable  time  in  which  to  procure  a  ticket  and  return  to  said  train 
before  starting  it,  and  if  you  find  that  the  conductor  started  said  train 
before  plaintiff  had  time,  by  the  exercise  of  reasonable  diligence,  to  pro- 
cure a  ticket  and  return  to  and  board  said  train,  this  would  constitute 
negligence  on  the  part  of  the  defendant. 

"3.  Reasonable  diligence  means  such  diligence  as  an  ordinarily  pru- 
dent and  diligent  person  would  exercise  under  similar  circumstances. 

"4.  If  you  find  that  after  the  conductor  advised  or  directed  plain- 
tiff to  return  to  the  office  and  procure  a  ticket,  if  he  did  so,  the  conduc- 
tor allowed  plaintiff  sufficient  time,  by  the  exercise  of  reasonable  dili- 
gence to  procure  a  ticket  and  return  to  and  board  the  train  before  it 
started,  then  the  starting  of  said  train  before  the  plaintiff  got  on  it, 
would  not  be  negligence., 

"5.  If  you  find  from  the  evidence  that  the  failure  of  the  plaintiff 
to  get  aboard  said  train  before  it  started  was  caused  by  the  negligence 
of  the  defendant,  and  if  the  plaintiff  attempted  to  board  said  train  while 
it  was  in  motion,  and  if  in  so  doing  he  fell  or  was  thrown  down  as 
alleged  in  the  petition,  and  injured,  and  if  his  injury  was  caused  by  the 
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negligence  of  the  defendant,  and  if  he  did  not  contribute  to  the  bring* 
ing  about  of  his  injury  by  his  own  fault  or  negligence,  you  will  find  for 
the  plaintiff. 

^'6.  It  was  the  duty  of  the  plaintiff  to  use  ordinary  care  to  avoid 
injury  to  himself.  Ordinary  care  means  such  care  as  a  person  of  ordi- 
nary caution  and  prudence  would  exercise  under  similar  circumstances, 
and  a  failure  to  exercise  such  care  is  negligence. 

"7.  If  you  find  that  the  plaintiff  was  injured  while  attempting  to 
board  a  moving  train,  but  if  you  further  find  that  a  person  of  ordinary 
prudence  and  caution,  under  the  circumstances  shown  by  the  evidence, 
would  not  have  attempted  to  do  so,  or  if  such  a  person  under  the  cir- 
cumstances in  evidence  would  not  have  continued  to  try  to  board  said 
train  as  long  as  plaintiff  did,  then  the  plaintiff  can  not  recover,  and 
you  will  find  for  defendant  even  though  you  should  find  that  defendant 
was  guilty  of  all  the  acts  of  negligence  charged  against  it. 

"8.  If  you  find  for  plaintiff  you  will  assess  his  damage  at  such  sum 
as  you  believe  from  the  evidence  will  afford  him  a  just  and  reasonable 
pecuniary  compensation  for  the  injury  he  has  sustained,  if  any,  taking 
into  consideration,  in  fixing  the  amount,  the  physical  pain  he  has  suf- 
fered, if  any,  on  account  of  his  injury,  and  his  diminished  capacity  to 
labor  and  earn  money,  if  you  find  that  his  capacity  so  to  do  has  been 
diminished,  by  reason  of  such  injury. 

"9.  You  can  not  allow  plaintiff  anything  for  any  injury  or  afflic- 
tions that  he  has,  unless  you  believe  from  the  evidence  that  they  were 
caused  by  the  negligence  of  the  defendant. 

"10.  If  you  should  find  that  the  defendant  was  guilty  of  negligence, 
this  would  not  entitle  the  plaintiff  to  recover  unless  such  negligence 
was  the  cause  of  plaintiff's  injury,  if  he  was  injured. 

"11.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  he  was 
injured  by  the  negligence  of  the  defendant,  and  the  burden  of  proof  is 
on  the  defendant  to  show  that  plaintiff  was  guilty  of  negligence  in 
attempting  to  board  the  train  at  the  time  and  under  the  circumstances 
that  he  did." 

The  fourth  and  sixth  assignments  of  error  complain  of  paragraphs 
second  and  fifth  of  the  foregoing  charge.  Under  these  assignments 
counsel  for  appellant  insist  that  whether  it  was  negligence  for  appel- 
lants agent  not  to  be  present  in  said  office,  and  whether  it  was  negli- 
gence on  the  part  of  appellant  for  its  conductor  to  direct  or  request 
plaintiff  to  return  to  its  ticket  office  and  procure  a  ticket,  and  for  the 
conductor  to  start  the  train  before  plaintiff  had  time  to  procure  a 
ticket  and  board  its  train,  was  a  question  of  fact  for  the  jury  to  decide, 
and  that  the  court  should  not  have  instructed  that  such  facts  constituted 
negligence  upon  the  part  of  appellant.  While  the  question  raised  is 
by  no  means  an  unimportant  one,  we  have  concluded  the  assignments 
should  be  overruled.  It  is  of  course  elementary  that  controverted  ques- 
tions of  fact  are  to  be  submitted  to  the  decision  of  the  jury.  Negligence 
is  ordinarily  such  a  question.     There  are,  however,  certain  well  recog- 
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nized  exceptions  to  this  rule.  First,  where  a  duty  is  imposed  by  statute, 
and  a  nonobservanee  results  in  injury,  the  court  may  tell  the  jury  that 
such  failure  constitutes  negligence;  second,  where  from  the  facts  stated 
no  inference  can  be  drawn  bul  thlit  of  negligence,  it  becomes  a  question 
of  law,  and  the  court  may  charge  that  such  facts  constitute"  negligence. 
Texas  &  P.  Ry.  Co.  v.  Laverty,  4  Texas  Civ.  App.,  74,  22  S.  W.  Rep., 
1047;  Galveston,  G.  H.  &  S.  A.  Ry.  Co.  v.  Matula,  79  Texas,  577,  15 
S.  W.  Rep.,  573 ;  Houston  &  T.  C.  Ry.  Co.  v.  Wilson,  60  Texas,  142 ; 
Sanchez  v.  San  Antonio  &  A.  P.  Railway,  88  Texas,  117,  30  S.  W.  Rep., 
431.  In  was  the  duty  of  appellant,  made  ^o  by  statute,  to  keep  its 
ticket  office  open  half  an  hour  prior  to  the  departure  of  its  train.  Rev. 
Stats.,  art.  4542.  It  was  the  duty  of  the  conductor,  after  causing  the 
appellee  to  return  to  the  office  for  the  purpose  of  procuring  a  ticket,  to 
allow  him  a  reasonable  time  in  which  to  procure  such  ticket  and  return 
to  the  train  before  starting  it.  Texas  &  P.  Ry.  Co.  v.  Mayfield,  23 
Texas  Civ.  App.,  415,  56  S.  W.  Rep.,  492.  Under  the  facts  of  this 
case  the  acts  of  the  conductor  amounted  to  an  agreement  upon  the  part 
of  the  company  to  do  as  much.  No  other  inference  but  that  of  negli- 
gence can  be  drawn  from  his  conduct  in  not  allowing  appellee  a  reason- 
able time  to  return  to  the  train.  Indeed  its  conduct  in  refusing  to 
receive  him  without  a  ticket  can  only  be  excused,  if  at  all,  upon  the 
ground  that  he  was  afforded  reasonable  opportunity  to  procure  a  ticket 
and  board  the  train.  The  law  allows  him  full  thirty  minutes  before  the 
departure  of  his  train.  This  the  company  did  not  give  him,  and  there 
is  perhaps  force  in  the  contention  that  in  sending  appellee  away  when 
he  first  applied  for  passage,  the  appellant  violated  a  statutory  require- 
ment which  would  be  negligence  per  se.  Rev.  Stats.,  art.  4494.  But 
without  deciding  this  question,  we  have  already  stated  that  it  was  the 
duty  of  appellant  to  wait  a  reasonable  time  to  allow  appellee  to  return 
and  board  its  train  before  starting  it,  and  the  court  committed  no  error 
when  he  instructed  the  jury  that  a  failure  to  discharge  this  duty  was 
negligence.  Reasonable  minds  could  not  reach  different  conclusions 
upon  that  question.  It  follows  then,  that  even  though  the  failure  of 
appellant  to  keep  its  ticket  office  open  for  the  required  time  was  not,  as 
contended,  the  proximate  cause  of  appellee's  injuries,  nevertheless  the 
charge,  presenting  the  two  questions  conjunctively,  could  not  be  errone- 
ous. If  a  part  of  the  acts  enumerated  constituted  negligence,  undoubt- 
edly the  whole  would  do  so.  But  it  is  by  no  means  clear  to  the  writer 
that  the  failure  of  appellant,  to  keep  its  ticket  office  open  for  the  thirty 
minutes  preceding  the  departure  of  its  train  was  not  a  concurring  proxi- 
mate cause  of  appellee's  injuries.  Birt  f6r  this  negligence  the  appellee 
would  have  boarded  the  train  in  safety,  and  the  accident  would  not  have 
occurred.  But  for  the  conduct  of  appellant's  conductor  in  causing 
appellee  to  return  to  its  office  for  a  ticket,  and  in  starting  the  train 
before  he  had  had  a  reasonable  time  in  which  to  return  and  board  it,  the 
injuries  would  not  have  occurred.  All  these  acts  of  negligence  con- 
curred in  bringing  about  the  injuries.     It  may  be  that,  standing  alone. 
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neither  was  the  sole  efficient  proximate  cause,  but  that,  all  combined 
were.  Mills  v.  Missouri,  IL  &  T.  By.  Co.,  94  Texas,  242,  59  S.  W. 
Rep.,  874.  In  the  case  cited  the  court  says:  "Whether  or  not  negli- 
gence of  the  defendant  constituted  a  proximate  cause  of  plaintiff's 
injury  must  be  determined  from  a  consideration  of  everything  that  hap- 
pened. It  would  be  a  mistaken  way  of  viewing  the  evidence  to  take 
separately  each  act  or  omission  which  may  be  found  to  have  been  negli- 
gent, and  inquire  if  it  alone  constituted  the  proximate  cause.  The 
combined  effect  of  all  may  be  considered." 

The  tenth  assignment  of  error  complains  of  the  charge  of  the  court 
imposing  upon  appellant  the  burden  of  proof  upon  the  issue  of  con- 
tributory negligence.  This  question  seems  of  late  to  be  a  constantly 
recurring  one.  Certainly  neither  appellee's  pleadings  nor  his  evidence 
showed  prima  facie  that  he  was  guilty  of  contributory  negligence,  and 
it  was  therefore  proper  for  the  court  to  charge  that  the  burden  of  proof 
upon  such  issue  was  upon  appellant.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Shieder,  88  Texas,  152,  30  S.  W.  Rep.,  902.  Nor  do  we  think  the 
charge  is  subject  to  the  criticism  that  it  was  calculated  to  confuse  the 
jury  and  deprivje  appellant  of  the  benefit  of  the  defense  of  negligence 
arising  out  of  appellee's  evidence.  It  is  upon  this  theory  that  some  of 
the  charges  upon  contributory  negligence  have  been  condemned.  The 
charge  of  the  court  told  the  jury  that  "the  burden  of  ^proof  is  on  the 
plaintiff  to  show  that  he  was  injured  by  the  negligence  of  the  defend- 
ant," yet  no  one  would  contend  that  the  charge  on  the  whole  did  not 
make  it  clear  that  all  the  evidence  was  to  be  considered.  So  the  charge 
informed  them  that  "the  burden  of  proof  is  on  the  defendant  to  show 
that  plaintiff  was  guilty  of  negligence  in  attempting  to  board  the  train 
at  the  time  and  under  the  circumstances  that  he  did,"  yet  under  the 
sixth  and  seventh  paragraphs  of  the  charge  upon  the  same  issue  it  is 
manifest  the  jury  understood  they  were  to  consider  all  the  evidence. 

The  newly  discovered  evidence  upon  the  strength  of  which  a  new 
trial  was  sought  was  probably  not  true  in  the  light  of  the  other  testi- 
mony, and  at  most  could  only  have  tended  to  reduce  the  amount  of  the 
recovery.  Ham  v.  Taylor,  2*2  Texas,  225;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Brown,  !(>  Texas  Civ.  App.,  113. 

None  of  the  assignments  presents  reversible  error  and  all  are  over- 
ruled.    The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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George  Scalfi  et  al.  v.  John  R.  Graves. 

Decided  March  21,  1903. 

1. — Continiiaiice — ^Refusal  of — ^Bill  of  Exceptions  Necessary. 

Where  no  bill  of  exceptions  is  taken  to  the  overruling  of  an  application  for 
a  continuance,  such  action  of  the  trial  court  will  not  be  reviewed  on  appeal. 
District  Court  Rule  55. 

3. — Practice  on  Appeal— Dismissal  Below — Assignment  of  Error. 

Where  error  is  assigned  to  the  action  of  the  court  in  allowing  plaintiff  to 
dismiss  as  to  one  of  the  defendants  before  proof  was  heard  as  to  his  insolvency 
and  nonresidence,  and  the  evidence  in  the  statement'  of  facts  tends  to  show 
such  insolvency  and  nonresidence,  but  the  record  is  silent  as  to  whether  any 
evidence  was  heard  by  the  court  before  such  dismissal  was  allowed,  the  action 
of  the  court  will  not  be  revised. 

3. — Liquor  Dealer's  Bond — Dismissal  as  to  t^artner — ^Judgment  Against  Surety. 

In  an  action  on  a  liquor  dealer's  bond  executed  by  a  firm  with  surety,  a  dis- 
missal as  to  one  of  the  partners  individually  because  of  his  insolvency  and  non- 
residence  did  not  deprive  the  court  of  jurisdiction  to  render  judgment  against 
the  partnership,  the  other  partner  and  the  surety.  Following  Scalfi  v.  State, 
post,  p.  671. 

4.— -Same— Bond  Not  Partnership  One. 

Where  the  introductory  part  of  a  liquor  dealer's  bond  recited  that  G.  S.  and 
M.  S.  under  the  firm  name  of  G.  S.  &  Co.  desire  to  engage  in  the  sale  of  spirit- 
ous  liquors,  but  the  bond  itself  bound  **G.  8.  and  M.  S.  as  principal,"  and  was 
conditioned  that  G.  S.  and  M.  S.,  as  principals,  shall  keep  an  orderly  house,  etc., 
and  was  not  signed  in  the  partnership  name,  but  individually,  it  bound  the 
principals  as  individuals,  and  not  as  a  partnership. 

5. — Same — Surety — Judgment  Against  Partnership. 

A  proper  judgment  having  been  rendered  on  such  bond  as  against  the  prin- 
cipals individually,  the  surety  could  not  complain  that  a  judgment  was  also 
illegally  rendered  against  them'  as  partners. 

€. — ^Practice  on  Appeal — ^Dismissal  Below. 

Where  a  motion  to  dismiss  as  to  one  of  the  defendants  was  granted  by  the 
trial  court,  it  will  be  presumed  on  appeal,  in  the  absence  of  a  bill  of  exceptions, 
that  the  facts  alleged  in  the  motion  were  proven 'at  the  hearing  thereof. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Thos.  L.  Camp,  for  appellants. 

W.  P.  Gibbs,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lee to  recover  damages  in  the  aggregate  sum  of  five  thousand  dollars 
for  various  breaches  of  a  liquor  dealer's  bond  executed  by  George  Scalfi 
and  M.  Savant,  as  principals,  and  the  American  Bonding  and  Trust 
Company,  a  foreign  corporation,  as  surety,  and  resulted  in  a  verdict  and 
judgment  for  five  hundred  dollars  against  George  Scalfi,  George  Scalfi 
&  Co.,  a  firm  composed  of  George  Scalfi  and  M.  Savant,  and  the  Ameri- 
can Bonding  and  Trust  Company,  from  which  this  appeal  is  prosecuted 
by  George  Scalfi  and  the  sure^^y  company. 
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The  verdict  finding  a  breach  of  the  bond  in  September,  1901,  in  the 
sale  of  beer  to  Charley  Graves,  one  of  appellee's  minor  sons,  establishes 
the  material  allegations  upon  which  recovery  was  had,  since  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding  is  not  questioned  by  ap- 
pellants, who  assign  errors  only  to  the  proceedings  taken  in  consequence 
of  the  failure  to  obtain  service  on  M.  Savant,  and  to  the  refusal  of  the 
court  to  quash  the  service  had  on  the  surety  company. 

In  the  amended  petition,  upon  which  the  case  went  to  trial,  the 
"whereabouts  of  M.  Savant  was  alleged  to  be  unknown,  citation,  which 
had  been  issued  to  Palo  Pinto  County,  where  the  firm  had  been  engaged 
in  business,  having  been  returned  without  service  on  M.  Savant  because 
not  found  in  that  county.  On  the  day  the  case  went  to  trial,  but  before 
announcing  ready  for  trial,  appellee  moved  the  court  "to  dismiss  as  to 
M.  Savant  individually,'^  upon  the  grownd,  as  alleged  in  the  motion, 
that  he  was  a  nonresident  of  Texas,  and  that  his  whereabouts  was  un- 
known to  appellee,  which  motion  was  sustained,  over  the  objection  of 
Scalfi  and  the  surety  company,  who  thereupon  sought  to  continue  the 
case  to  obtain  service  on  Savant,  alleging  their  information  and  belief 
to  be  that  he  then  resided  in  Tarrant  County,  Texas.  The  application 
for  continuance  was  overruled,  but  as  no  bill  of  exceptions  was  taken  we 
need  not  further  notice  this  ruling.     See  District  Court  Rule  55. 

Appellee  then  took  leave  to  amend  his  motion  to  dismiss  as  to  M. 
Savant,  and  filed  an  amended  motion  after  he  had  announced  ready  for 
trial,  which  was  also  granted,  in  which  he  moved  the  court  "to  discon- 
tinue as  to  M.  Savant"  on  the  following  grounds :  "1.  Said  M.  Savant 
has  not  been  served  with  process  after  diligence  by  both  the  plaintiff 
and  the  proper  officers  of  the  court,  which  show  that  the  said  defend- 
ant resides  beyond  the  limits  of  the  State,  and  that  his  residence  is 
unknown  and  can  not  be  ascertained  by  the  use  of  reasonable  diligence, 
and  that  he  is  notoriously  insolvent."  The  evidence  found  in  the  state- 
ment of  facts  tended  to  sustain  these  allegations,  but  whether  any  evi- 
dence was  heard  by  the  court  before  appellee  was  allowed  to  dismiss, 
the  record  is  silent,  there  being  no  bill  of  exceptions  showing  how  this 
was.  Therefore,  the  assignment  that  the  court  erred  in  sustaining  the 
motion  to  dismiss  before  the  proof  was  heard  must  be  overruled,  if 
indeed  that  would  make  any  difference  where  the  facts  warranting  the 
dismissal  are  proven  on  the  trial  and  before  the  final  judgment  is  en- 
tered. Rev.  Stats.,  art.  1257.  But  it  is  earnestly  insisted,  especially  in 
behalf  of  the  surety  company,  that  the  discontinuance  as  to  Savant 
deprived  the  court  of  jurisdiction  to  render  the  judgment  that  was  ren- 
dered against  the  firm  of  George  Scalfi  &  Co.  To  support  this  conten- 
tion the  following  cases  are  cited :  Frank  v.  Tatum,  87  Texas,  204,  and 
Glasscock  v.  Price,  92  Texas,  271;  and  they  seem  to  sustain  it,  espe- 
cially the  latter,  in  which  a  judgment  rendered  against  a  partnership  on 
service  upon  one  of  its  members  was  held  to  be  invalid  because  of  a 
discontinuance  "individually"  as  to  the  member  not  served.  This  feat- 
ure of  qualified  dismissal,  however,  was  not  discussed  in  the  opinion. 
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and  we  are  not  disposed  to  treat  it  as  of  no  consequence  in  the  construc- 
tion of  articles  1224  and  1347  of  our  Revised  Statutes. 

For  a  discussion  of  this  question  see  the  opinion  of  Chief  Justice 
Conner  in  the  companion  case  of  Scalfi  v.  State,  this  day  decided  (post, 
p.  671),  since  in  this  case  it  is  doubtful,  in  view  of  the  unqualified  lan- 
guage of  the  amended  motion  to  dismiss  quoted  above,  whether  Jthe  dis- 
missal as  to  Savant  can  properly  be  treated  as  a  qualified  one,  notwith-  * 
standing  the  original  motion  purported  to  dismiss  as  to  him  "individ- 
ually." 

But  what  difference  does  it  make  either  to  George  Scalfi  or  the  Ameri- 
can Bonding  and  Trust  Company  if  the  judgment  against  the  firm  of 
George  Scalfi  &  Co.  was  invalid?  Savant  evidently  had  nothing  sub- 
ject to  execution  either  individually  or  as  partner,  and  had  gone  to 
parts  unknown,  so  that  he  could  not  be  found  after  diligent  search. 
Treating  him,  as  he  evidently  was,  as  insolvent,  we  have  a  judgment 
against  George  Scalfi  which  is  clearly  valid  and  entirely  sufficient  to 
subject  all  his  property,  including  firm  assets,  if  any  remained,  to  exe- 
cution. The  bond  did  not  purport  to  be  that  of  the  firm  as  principal, 
but  of  George  Scalfi  and  M.  Savant  as  principals. 

Suppose  no  judgment  had  been  sought  or  obtained  against  the  firm, 
would  the  surety  company  have  been  in  position  to  complain?  We 
think  not.  The  bond  sued  on  in  terms  bound  it  as  surety  for  George 
Scalfi  and  M.  Savant,  the  principal  makers,  and  the  insolvency  of  one 
of  them,  or  inability  to  find  and  obtain  service  on  him,  authorized  a 
dismissal  as  to  him  and  a  judgment  against  the  other  and  against  the 
surety,  as  provided  in  articles  1256,  1257  and  1259  of  Revised  Statutes. 
-  The  trouble  of  a  bad  judgment  against  the  defunct  firm  is  therefore 
an  imaginary  one,  and  might  here  be  eliminated,  if  it  were  worth  while. 

The  service  on  the  surety  company  was  sufficient,  since  a  copy  of  the 
petition  was  delivered  with  a  copy  of  the  citation  and  referred  to  for 
fuller  statement  of  the  cause  of  action. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

The  dismissal  of  M.  Savant  from  the  case  is  complained  of  in  this 
motion  on  the  ground  that  "this  record  fails  to  show  any  state  of  facts, 
or  the  testimony  of  any  witness,  that  proves  or  tends  to  prove  that  M. 
Savant  was  insolvent,  or  that  he  was  beygnd  the  jurisdiction,  or  any 
other  fact  which,  under  the  statute,  would  permit  of  his  dismissal."  It 
must  be  admitted  that  the  evidence  set  out  in  the  statement  of  facts 
on  this  subject  is  quite  meager,  and  does  not  seem  to  have  been  intro- 
duced for  the  purpose  of  proving  the  facts  alleged  in  the  motion  to 
dismiss.  It  appears  rather  as  an  outcrop,  but  is  very  suggestive  of  the 
conclusion  stated  in  our  original  opinion,  though  it  probably  would 
not  warrant  a  finding  of  insolvency*;  and  -in  justice  to  appellants  this 
statement  is  now  made.     It  did,  however,  warrant  the  conclusion  that 
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Savant  had  left  the  State,  and  that  his  place  of  residence  was  unknown, 
and  tended  to  show  that  he  left  no  property  here  beyond  the  partnership 
name  of  George  Scalfi  &  Co.,  and  a  possible  interest  in  the  possible  as- 
sets of  that  firm.  But,  as  the  issue  involved  in  the  motion  to  dismiss 
was  tried  by  the  court  before  the  case  went  to  the  jury,  we  would  hardly 
expect  to  find  the  evidence  bearing  on  that  issue  in  the  statement  of 
facts,  and,  in  the  absence  of  a  bill  of  exceptions  showing  to  the  con- 
trary, the  presumption  would  be  that  the  facts  alleged  in  the  motion 
were  proven. 

Appellants  also  complain  of  the  finding  that  the  bond  sued  on  was 
made  by  George  Scalfi  and  M.  Savant  as  principals  and  by  the  Ameri- 
can Bonding  and  Trust  Company  as  surety  for  them,  but  we  can  not 
recede  from  this  conclusion.  True,  in  the  introductory  part  of  the 
bond  it  is  recited  that  George  Scalfi  and  Mark  Savant,  under  the  firm 
name  of  Geo.  Scalfi  &  Co.,  desire  to  engage  in  the  sale  of  spirituous 
liquors,  etc.,  but  this  is  followed  by:  "Therefore,  know  all  men  by 
these  presents,  that  we,  George  Scalfi  and  Mark  Savant,  as  principal, 

and ,  as  surety,  are  held  and  firmly  bound,"  etc.,  "conditioned  that 

the  said  Geo.  Scalfi  and  Mark  Savant,  principals,  shall  keep  an  open, 
quiet,  and  orderly  house,"  etc.;  and  the  bond  is  signed  "6.  Scalfi,  M. 
Savant,  and  American  Bonding  &  Trust  Co."  We  still  think,  therefore, 
that  there  was  no  necessity  for  a  judgment  against  the  firm  of  Greorge 
Scalfi  &  Co.  in  order  to  have  a  judgment  against  the  surety  company, 
and,  as  the  judgment  rendered  against  George  Scalfi  would  be  suflfieient 
to  subject  all  his  interest  in  the  firm  assets,  the  judgment  against  the 
firm  could  not  be  to  his  prejudice,  and,  as  M.  Savant  is  not  before  the 
court,  we  need  not  consider  its  effect  on  his  possible  interest. 

The  motion  is  therefore  overruled. 

Overruled. 
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George  Scalfi  &  Co.  et  al.  v.  State  op  Texas. 

Decided  March  21,  1903. 

L^Liquoi  Dealer's  Bond— Dismissal— Insolvent  Partner.  * 

Where  a  partnership  had  executed  a  liquor  dealer's  bond,  and  suit  was 
brought  thereon  against  the  partnership,  the  individual  members  thereof  and 
the  surety,  a  dismissal  as  to  one  of  the  partners  not  served  was  not  prejudicial 
where  the  evidence  on  the  trial  of  the  cause  showed  that  he  was .  notoriously 
insolvent  and  a  nonresident  of  the  State. 

8. — Citation — Stating  Nature  of  Demand. 

Where  the  citation  had  attached  to  it  a  copy  of  plaintiff's  petition  which 
was  made  a  part  thereof  by  reference,  and  the  whole  duly  served  on  defendant, 
a  mere  want  of  fullness  in  the  citation  in  stating  the  nature  of  plaintiff's  de- 
mand could  not  have  operated  prejudicially. 

3.— Liquor  Dealer's  Bond— Agency— Charge. 

In  an  action  on  a  liquor  dealer's  bond,  where  the  evidence  showed  without 
doubt  that  the  sales  complained  of  were  made  by  parties  for  whose  acts  the 
defendants  were  liable,  it  was  not  necessary  that  the  charge  should  define  the 
terms  "agency"  and  "employe." 

4.— Same — Dismissal  of  Partner— Judgment  Against  Partnership  and  Surety. 

In  such  action  against  a  partnership  and  a  surety  on  its  bond,  it  was  proper 
to  dismiss  as  to  one  of  the  partners  in  his  individual  capacity,  he  being  insolv- 
ent and  a  nonresident,  and  to  render  judgment  against  the  firm  and  the  surety. 
Rev.  Stats.,  arts.  1204,  1224,  1256,  1257,  1259,  1347,  construed. 

5. — Same — Continuance. 

It  was  not  prejudicial  error  to  refuse  to  continue  the  case  in  order  to  ob- 
tain service  on  the  insolvent  partner. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

r.  L.  Camp,  for  appellants. 

Lee  Riddle,  W,  F,  Martin,  and  W.  E.  McConnell,  for  appellee. 

CONNER,  CiiiEF  Justice. — This  suit  was  instituted  by  the  State 
of  Texas  for  the  use  and  benefit  of  Palo  Pinto  County,  on  the  12th  d&y 
of  March,  1902,  against  George  Scalfi,  George  Scalfi  &  Co.,  a  firm  com- 
posed of  George  Scalfi  and  M.  Savant,  and  against  the  American  Bond- 
ing and  Trust  Company  of  Baltimore  City,  Maryland,  to  recover*  the 
sum  of  $5000,  statutory  penalty  for  breaches  of  the  liquor  dealer's  bond 
of  George  Scalfi  and  M.  Savant  upon  which  the  American  Bonding  and 
Trust  Company  was  surety.  George  Scalfi  and  M.  Savant  were  retail 
liquor  dealers,  and  were  engaged  in  carrying  on  business  in  the  firm 
name  of  George  Scalfi  &  Co.  at  Mingus  or  Thurber  Junction,  in  the 
county  of  Palo  Pinto.  They  had  filed  with  the  proper  officers  of  Palo 
Pinto  County  the  statutory  bond  in  the  sum  of  $5000;  the  American 
Bonding  and  Trust  Company  was  surety;  and  it  was  alleged  by  the 
appellee  that  Scalfi  &  Co.  had  breached  this  bond  on  many  occasions 
during  the  months  of  August  and  September  by  selling  beer  to  Ed. 
Clyde  and  Charley  Graves,  all  being  under  the  age  of  21  years.     These 
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sales  occurred  during  the  months  of  July,  August  and  September  of 
1901.  M.  Savant  was  never  served  with  process,  nor  did  he  appear  by 
answer  or  otherwise.  George  Scalfi  and  the  surety  company,  however, 
were  duly  cited,  and  they  each  appeared  and  answered  by  demurrer 
and  geheral  denial,  as  did  also  the  firm  of  George  Scalfi  &  Co.  Before 
the  trial  appellee  amended,  omitting  complaint  of  breaches  of  said  bond 
by  reason  of  sales  of  intoxicating  liquors  to  Charley  Graves,  and  dis- 
missed its  suit  as  to  M.  Savapt  in  his  individual  and  separate  capacity 
on  the  ground  that  he  was  a  nonresident  of  the  State  and  his  residence 
unknown,  and  that  he  was  actually  and  notoriously  insolvent.  The 
trial  resulted  in  a  judgment  for  appellee  in  accord  with*  its  prayer  for 
the  sum  of  $1500  and  interest  and  costs  against  George  Scalfi,  George 
Scalfi  &  Co.  and  the  American  Bonding  and  Trust  Company,  and  pro- 
vided that  the  trust  company,  found  to  be  secondarily  liable,  should 
have  judgment  and  execution  over  against  George  Scalfi  and  George 
Scalfi  &  Co. 

That  the  evidence  sufficiently  supports  the  material  allegations  of 
appellee's  petition  is  undisputed,  and  the  judgment  should  be  affirmed, 
unless  error  has  been  committed  in  the  particulars  hereinafter  noticed. 

We  think  it  quite  apparent  that  the  first,  seventh  and  tenth  assign- 
ments should  be  overruled.  The  evidence  on  the  trial  tended  to  show 
that  M.  Savant  was  actually  and  notoriously  insolvent,  and  that  he  was  a 
nonresident  of  the  State  whose  residence  was  unknown,  and  it  is  there 
fore  immaterial  in  any  view  that  such  proof  was  not  made  at  the  time  the 
court  heard  and  sustained  appellee^s  motion  to  dismiss  as  to  him.  So, 
too,  as  to  the  objections  made  by  the  appellant  trust  company  to  the 
citation  served  upon  it.  The  citation  had  attached  thereto  copy  of  ap- 
pellee's petition  which  by  reference  was  made  part  of  the  citation,  and 
the  whole  was  duly  served  upon  appellant  trust  company.  A  mere  want 
of  fullness  in  the  citation  therefore  in  stating  the  nature  of  appellee^s 
demand  could  not  operate  to  the  prejudice  of  the  complaining  appellant. 
Nor  do  we  think  a  necessity  existed  for  the  court  to  give  special  charge 
number  2,  requested  by  appellants,  defining  the  terms  "agency^^  and 
"employe."  The  sales  complained  of  were  without  doubt  made  as  al- 
leged by  those  for  whose  acts  appellants  were  liable,  and  we  hence,  as 
before  indicated,  overrule  the  first,  seventh  and  tenth  assignments. 

The  remaining  assignments,  however,  raise  more  serious  questions. 
The  appellant  surety  company  objected  to  the  dismissal  of  M.  Savant, 
and  sought  to  continue  the  cause  for  service  upon  him,  in  all  of  which 
the  court's  action  was  adverse  to  said  appellant,  and  to  which  error  is 
assigned  in  the  second,  third  and  fifth  assignments.  Objection  is  also 
made,  as  assigned  in  the  fourth  assignment,  to  the  judgment  against 
the  firm  of  George  Scalfi  &  Co.,  the  contention  being  that  such  judg- 
ment was  unauthorized  after  the  dismissal  of  M.  Savant. 

The  articles  of  ovr  statute  deemed  pertinent  are  as  follows: 

"Art.  1204.  The  assignor,  indorser,  guarantor  and  surety  upon  any 
contract,  and  the  drawer  of  any  bill  which  has  been  accepted,  may  be 
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sued  without  the  necessity  of  previously  or  at  the  same  time  suing  the 
maker,  acceptor  or.  other  principal  obligor,  when  he  resides  beyond  the 
limits  of  the  State,  or  in  such  part  of  the  same  that  he  can  not  be 
reached  by  the  ordinary  process  of  law,  or  when  his  residence  is  unknown 
.  and  can  not  be  ascertained  by  the  use  of  reasonable  diligence,  or  when 
he  is  dead,  -or  actually  or  notoriously  insolvent. 

"Art.  1224.  In  suits  against  partoers  the  citation  may  be  served  upon 
one  of  the  firm,  and  such  service  shall  be  suflBcient  to  authorize  a  judg- 
ment against  the  firm  and  against  the  partner  actually  served. 

"Art.  1347.  Where  the  suit  is  against  several  partners  jointly  in- 
debted upon  contract,  and  the  citation  has  been  served  upon  some  of 
such  partners,  but  not  upon  all,  judgment  may  be  rendered  therein 
against  such  partnership  and  against  the  partners  actually  served,  but 
no  personal  judgment  or  execution  shall  be  awarded  against  those  not 
served. 

"Art.  1256.  Where  there  are  several  defendants  in  a  suit,  and  some 
of  them  are  served  with  process  in  due  time  and  others  not  so  served, 
the  plaintiflE  may  either  discontinue  as  to  those  not  so  served  and  pro- 
ceed against  those  that  are,  or  he  may  continue  the  suit  until  the  next 
term  of  the  court  and  take  new  process  against  those  not  served;  and 
no  defendant  against  whom  any  suit  may  be  so  discontinued  shall  be 
thereby  exonerated  from  any  liability  under  which  he  was,  but  may  at 
any  time  be  proceeded  against  as  if  no  such  suit  had  been  brought  arid 
no  such  discontinuance  entered. 

"Art.  1257.  Where  a  suit  is  discontinued  as  to  a  principal  obligor 
no  judgment  can  be  rendered  therein  against  an  indorser,  guarantor, 
surety  or  drawer  of  an  accepted  bill  who  is  jointly  sued,  unless  it  is 
alleged  and  proven  that  such  principal  obligor  resides  beyond  the  limits 
of  the  State,  or  in  such  part  of  the  same  that  he  can  not  be  reached  by 
the  ordinary  process  of  law,  or  that  his  residence  is  unknown  and  can 
not  be  ascertained  by  the  use  of  reasonable  diligence,  or  that  he  is  dead 
or  actually  or  notoriously  insolvent. 

"Art.  1259.  The  court  may  permit  the  plaintiff  to  discontinue  hia 
suit  as  to  one  or  more  of  several  defendants  who  may  have  been  served 
with  process,  or  who  may  have  answered,  when  such  discontinuance 
would  not  operate  to  the  prejudice  of  the  other  defendants ;  but  no  such 
discontinuance  shall  in  any  case  be  allowed  as  to  a  principal  obligor, 
except  in  the  cases  provided  for  in  article  1257.^' 

It  seems  plain  to  ug  from  a  consideration  of  the  above  statutes  that 
the  course  pursued  by  the  trial  court  was  authorized,  not  only  as  to  the 
discontinuance  objected  to,  but  also  in  the  rendition  of  the  judgment 
against  George  Scalfi  &  Co.  We  must  accept  as  sufficiently  established 
the  fact  that  M.  Savant  was  a  nonresident  of  the  State ;  that  his  resi- 
dence was  unknown,  and  that  he  was  actually  and  notoriously  insolvent. 
It  is  also  undisputed  that  the  remaining  member  of  the  firm  was  duly 
served,  and  that  he  appeared  and  answered  both  for  himself  and  in  the 
Vol.  31  civil— 43 
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name  of  the  firm  of  George  Scalfi  &  Co.  Article  1224,  supra,  expressly 
provides  that  service  of  citation  upon  one  of  a  firm  shall  be  sufiScient  to 
authorize  a  judgment  against  the  firm  and  against  the  partner  actually 
served;  while  article  1347  is  of  like  legislative  force.  So  that  the  action 
of  the  court  in  rendering  judgment,  as  was  done  in  this  case,  against 
George  Scalfi  and  the  firm  of  George  Scalfi  &  Co.,  is  expressly  sanc- 
tioned by  the  law-making  power,  and  must  be  sustained  unless  the  action 
of  appellee  and  the  court  in  dismissing  M.  Savant  is  an  insurmountable 
obstacle,  as  is  insisted  by  appellants.  That  such  is  not  the  case  we  think 
manifest  from  a  consideration  of  articles  1256,  1257  and  1259,  supra. 
It  is  not  denied,  neither  can  it  be,  that  as  originally  instituted  this  suit 
was  against  M.  Savant  as  well  as  against  the  appellants.  Under  the 
circumstances  of  this  case  a  discontinuance  as  to  M.  Savant  was  ex- 
pressly authorized  by  article  1256,  but  had  he  in  fact  been  served  with 
citation,  which  it  seems  was  impossible  because  of  a  want  of  knowledge 
as  to  his  whereabouts,  article  1259  in  express  terms  authorized  the  court 
to  permit  a  discontinuance  as  to  him  under  the  circumstances  men- 
tioned in  article  1257,  when  the  discontinuance  could  not  operate  to  the 
prejudice  of  other  parties,  as  was  the  case  in  the  suit  before  us  as  will 
hereinafter  more  particularly  appear.  If  a  suit  can  lawfully  be  dis- 
continued as  against  a  principal  obligor  who  has  actually  been  served 
with  citation  when  he  is  actually  and  notoriously  insolvent,  as  M.  Savant 
was,  then  it  passes  our  comprehension  why  it  should  be  otherwise  when 
the  discontinuance  was  before  service  of  citation  as  authorized  by  article 
1256.  In  either  event  under  the  circumstances  of  this  case  judgment 
against  the  surety  is  authorized,  and  it  is  the  surety  company  alone  who 
can  complain  here.  Considering  the  articles  of  the  statute  quoted  as  a 
whole,  we  think  it  clear,  as  before  stated,  that  the  court's  action  in  the 
particular  under  consideration  must  be  sustained.  To  hold  otherwise  is 
to  render  noneffective  plain  statutory  provisions. 

But  it  is  insisted  that  such  conclusion  is  in  direct  conflict  with  the 
decisions  of  our  Supreme  Court  in  the  cases  of  Frank  v.  Tatum,  87 
Texas,  204,  and  Glasscock  v.  Price,  92  Texas,  271.  We  decline,  how- 
ever, to  so  consider  them.  It  seems  to  have  been  held  in  those  cases 
that  a  discontinuance  of  a  suit  as  to  one  or  more  members  of  a  partner- 
ship leaves  the  court  without  power  to  render  judgment  against  the 
firm,  and  an  effort  to  distinguish  them  from  the  case  before  us  may  not 
be  very  satisfactory.  We  notice,  however,  that  in  the  case  of  Frank  v. 
Tatum  it  nowhere  appears  in  the  report  of  the  case  that  there  was 
allegation  or  proof  that  the  individual  members  of  the  partnership  who 
were  dismissed  were  nonresidents,  or  actually  and  notoriously  insolvent, 
or  that  the  discontinuances  were  in  any  way  qualified,  and  no  judgment 
seems  to  have  been  sought  against  the  partnership  as  such.  At  least, 
the  court  as  to  this  say:  "The  case  was  tried  upon  the  amended  peti- 
tion, and  to  that  alone  can  we  look  for  the  allegations  which  govern  in 
this  investigation.  The  amended  petition  does  not  purport  to  make  the 
partnerships  defendants,  but  declares  explicitly  against  the  individuals 
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as  defendants/'  The  same  also  appears  to  be  substantially  true,  in  part 
at  least,  in  Glasscock  v.  Price,  while  in  the  case  now  under  considera- 
tion, in  addition  to  what  we  have  before  noticed,  appellees  declared 
against  the  firm  of  George  Scalfi  &  Co.  and  each  member  thereof,  and 
so  limited  its  discontinuance  as  to  M.  Savant  as  to  restrict  it  to  his 
individual  and  separate  capacity  at  the  same  time  expressly  praying  for 
judgment  against  said  firm  and  against  George  Scalfi,  the  partner 
served,  individually.  And  the  judgment  construed  as  a  whole  evidences 
that  the  discontinuance  as  to  M.  Savant  as  entered  by  the  court  was  of 
like  restricting  character.  We  think  in  effect  that  the  judgment  and 
petition  relating  to  the  discontinuance  amounted  to  no  more  than  a 
mere  declaration  of  the  existing  law  as  applied  to  the  facts  alleged,  in 
the  absence  of  a  dismissal  of  any  kind.  In  other  words,  that  under  the 
circumstances  alleged  appellee  by  its  petition  but  averred  its  purpose 
not  to  seek  a  judgment  against  M.  Savant  in  his  separate,  individual 
capacity,  but  so  seek  judgment  against  him  in  so  far  as  the  judgment 
sought  against  the  partnership  of  which  he  was  a  member  would  affect 
him.  We  surely  would  not  be  justified  in  reversing  the  judgment  in 
appellant's  favor  merely  because  the  State  by  its  proper  officer  saw 
proper  to  distinctly  avow  that  it  did  not  seek  an  illegal  judgment — ^a 
judgment  against  M.  Savant  individually,  a  relief  which,  under  the 
circumstances  alleged  and  shown,  the  court  could  not  award.  We  con- 
clude that  the  judgment  against  the  firm  was  authorized. 

If  correct  in  the  foregoing  conclusions,  it  of  course  follows  that  the 
court  committed  no  error  in  refusing  to  continue  the  case  for  service 
on  M.*  Savant.  Besides,  no  bill  of  exception  was  taken  to  the  action  of 
the  court  in  overruling  the  application  to  continue  for  service,  and  we 
fail  to  see  how  the  appellant  surety  company  is  prejudicially  affected  by 
the  action  of  the  court  here  noticed.  No  cross-complaint  of  the  judg- 
ment in  favor  of  the  surety  company  is  made  by  George  Scalfi  or  George 
Scalfi  &  Company,  and  the  finding  that  M.  Savant  is  actually  and  noto- 
riously insolvent  is  not  only  supported  by  the  evidence,  but  seems  not  to 
be  contested  by  appellants.  It  has  not  been  made  apparent  just  how 
this  could  be  true  if  there  were  firm  assets  of  George  Scalfi  &  Co.  in  ex- 
istence, and  no  attempt  to  show  the  existence  of  such  firm  assets  appears. 
We  conclude  that  the  evidence  tends  to  show  that  there  are  no  such  assets, 
and  if  so,  a  judgment  in  favor  of  the  appellant  surety  company  against 
either  M.  Savant  or-  the  firm  of  George  Scalfi  &  Co.  seems  hardly  worth 
the  effort  of  another  trial. 

All  assignments  are  overruled  and  the  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Decided  March  21,  1903. 

l.^Evidence— Declaration — Claim  of  Ownership. 

While  declarations  of  a  previous  owner  in  favor  of  the  title  are  hearsay, 
self-serving  and  inadmissible,  yet  evidence  of  assertion  of  ownership  is  admis- 
sible in  connection  with  proof  of  possession  and  open  acts  of  dominion  to  show 
the  fact  that  such  a  claim  was  made. 

2. — ^Land  Certificate — ^Possession — ^Presumption  of  Sale. 

An  unlocated  land  certificate  is  a  chattelj  and  the  title  thereto  may  paaa 
by  verbal  sale  and  delivery;  and  while  mere  possession  of  the  certificate  is  not 
sufiScient  evidence  of  ownership,  yet  long  possession  under  a  claim  of  right  at- 
tended with  acts  of  dominion  may,  in  the  absence  of  opposing  proof,  in  a  eon- 
test  arising  after  the  witnesses  to  a  supposed  sale  of  the  certificate  are  dead, 
be  sufficient  to  support  a  presumption  or  sale. 

3.— Evidence— Probate  Judgment— Privies. 

Orders  and  judgments  in  probate  declaring  certain  property  to  be  part  of 
the  decedent's  estate  are  not  such  judgments  in  rem  as  bind  the  world,  and  a 
declaration  therein  does  not  bind  or  conclude  claimants  who  were  not  parties 
or  privies  to  the  judgment. 

4.— Estoppel— Judgment. 

A  judgment'  can  not  be  invoked  as  an  estoppel  except  as  against  a  party 
or  privy,  but  it  may  be  admissible  as  an  assertion  of  title,  where  it  is  based  on 
the  same  certificate  as  that  imder  which  a  party  claims. 

5. — ^Heirship— Proof. 

Where  plaintiff  seeks  to  establish  title  to  land  against  a  purchaser  imder 
conveyances  from  the  original  grantee  in  the  certificate,  on  the  ground  of  a 
bona  fide  purchase  from  the  heirs  of  such  grantee,  the  burden  is  on  him  to'  show 
that  they  were  the  heirs. 

6. — Stale  Demand. 

The  plea  of  stale  demand  is  available  against  one  having  only  a  contract 
for  the  execution  of  title,  but  where  a  party  has  already  acquired  a  title,  whether 
it  be  legal  or  equitable,  no  lapse  of  tune,  unaccompanied  by  adverse  possession, 
will  defeat  his  right  to  recover.  ' 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Jacob  C.  Baldwin,  for  appellant. 
Rowe  &  Rowe,  for  appellees. 

GTLL,  x\ssociATE  Justice. — By  this  action  appellant  sought  to  estab- 
lish his  title  to  the  Samuel  Young  survey  of  land  in  Harris  County, 
and  to  recover  possession  thereof  from  the  appellee,  W.  C.  Corbett 
Judgment  by  default  was  rendered  against  other  parties  made  defend- 
ants, but  Corbett  answered  by  general  denial,  plea  of  not  guilty  and  lim- 
itation ;  and  in  a  trial  before  the  court  as  to  him,  judgment  was  ren- 
dered that  appellant  take  nothing  and  pay-  the  costs.  Lochridge  has 
appealed  and  assigned  errors. 

Appellant  claims  under  an  alleged  purchase  of  the  land  certificate 
from  Samuel  Young,  the  original  grantee,  connecting  himself  with  the 
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alleged  purchaser,  as  will  hereafter  appear.  Appellee  claims  under  the 
alleged  heirs  of  Samuel  Young  with  whom  he  connects  by  mesne  con- 
veyances. It  thus  appears  that  if  appellant  has  established  a  sale  and 
transfer  of  the  certificate  from  Samuel  Young  as  alleged,  he  should 
be  permitted  to  recover,  no  title  by  limitation  being  shown  in  appellee. 
If  such  transfer  has  not  been  shown,  and  appellant  has  not  been  pre- 
vented from  establishing  the  fact  by  some  erroneous  ruling  of  the  court, 
the  judgment  of  the  trial  court  is  right  and  should  be  affirmed.  This 
being  the  sole  issue  and  Corbett  being  in  possession,  the  finding  of  the 
court  that  his  vendors  were  not  shown  to  be  the  heirs  of  Young  if  error 
is  immaterial. 

On  the  23rd  day  of  November,  1838,  the  Board  of  Land  Commis- 
sioners of  Harrisburg  County  issued  to  Samuel  Young  a  second  class 
headright  certificate  No.  1026  for  one-third  league  of  land.  The  certi- 
ficate recited  that  Young  personally  appeared  before  the  board  on  the 
date  named,  and  made  the  proof  required  by, law  to  entitle  him  to  its 
issuance.  The  original  certificate  was,  subsequent  to  1852,  located  on 
681  acres  of  land  in  Washington  County,  Texas,  and  the  certificate 
returned  to  the  Land  Office.  Thereupon  on  December  1, 1858,  there  was 
issued  in  the  name  of  Samuel  Young  certificate  No.  396  6-403,  for  the 
unlocated  balance  not  appropriated  by  the  original  certificate.  The 
proof  admitted  does  not  disclose  who  located  the  certificate  in  Wash- 
ington County,  nor  furnish  any  history  of  the  land  since  its  location. 
As  to  tlie  certificate  for  the  imlocated  balance  the  name  of  G.  W.  Craw- 
ford appears  beneath  the  file  mark  thereon,  and  the  same  was  located 
in  Harris  County  upon  the  land  in  controversy.  It  is  not  shown  who 
j>rocured  this  location,  but  the  patent,  though  issued  in  the  name  of 
Samuel  Young,  was  delivered  to  G.  W.  Crawford.  Its  date  is  1861. 
The  significance  of  the  appearance  of  Crawford^s  name  in  these  con- 
nections will  appear  from  the  following: 

Plaintiff  adduced  in  evidence  a  deed  from  the  administrator  of  Cyrus 
T.  Ward,  deceased,  to  G.  W.  Crawford,  purporting  to  convey  to  him  as 
purchaser  at  a  public  sale  thereof  the  certificate  No.  1026,  issued  to 
Samuel  Young  for  one-third  league  of  land.  This  deed  was  dated 
November  11,  1852. 

On  May  25,  1868,  George  W.  Crawford  deeded  to  Isaac  P.  Lochridge 
the  land  in  controversy  in  this  suit,  describing  it  as  "Survey  No.  1032 
by  virtue  of  certificate  No.  396  6-403  issued  by  the  Commissioner  of 
Claims  on  the  1st  of  December,  1858,  for  the  unlocated  balance  of  head- 
right  certificate  No.  1026  issued  by  the  Board  of  Land  Commissioners 
of  Harrisburg  County  on  November  2,  1838,  *  *  the  same  being 
a  portion  of  the  headright  of  Samuel  Young,  the  certificate  having  been 
transferred  by  Young  to  Cyrus  T.  Ward  and  by  the  administrator  of 
Ward  to  me  (G.  W.  Crawford)  November  11,  1852,  and  by  me  located 
and  patented  February  6,  1861/'  On  the  1st  day  of  February,  1898, 
I.  P.  Ix)chridge  conveyed  the  land  to  appellant. 

It  thus  appears  that  appellant's  chain  of  title  is  perfect,  if  by  the 
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proof  admitted  it  is  made  to  appear  that  Samuel  Young  transferred  the 
certificate  to  Cyrus  Ward.  It  should  be  stated  in  this  connection  that 
by  proof  of  death  of  all  parties  having  actual  knowledge  of  the  alleged 
transactions  and  proof  df  search  for  lost  originals  the  proper  predicate 
was  laid  for  the  introduction  of  secondary  evidence  on  the  issue  of  the 
transfer. 

There  are  two  questions  presented  for  our  consideration  upon  this 
appeal.  First.  Did  the  court  err  in  holding  that  the  evidence  ad- 
mitted was  suflBcient  to  establish  prima  facie  a  transfer  of  the  certificate 
from  Samuel  Young  to  Ward  ?  Second.  Did  the  court  err  in  exclud- 
ing evidence  proffered  by  appellant,  the  exclusion  of  which  is  com- 
plained of  in  assignments  noticed  hereafter? 

The  first  question  we  shall  not  discuss  at  length,  as  it  involves  an 
expression  of,  opinion  as  to  the  force  and  weight  of  the  evidence,  and 
in  view  of  another  trial  we  refrain' from  doing  this.  We  are  of  opinion 
it  does  not  justify  this  court  in  here  rendering  judgment  for  appellant, 
and  hence  the  prayer  of  appellant  in  this  respect  is  refused. 

It  has  already  been  stated  that  the  deed  from  Ward's  administrator 
to  G.  W.  Crawford  was  admitted  in  evidence.  A  part^of  it  reciting  the 
purchase  of  the  certificate  by  Ward  from  Young  was  excluded.  Appel- 
lant offered  in  evidence  the  inventory  and  appraisement  of  the  estate, 
showing  that  the  certificate  was  inventoried  and  appraised  as  a  part  of 
the  estate.  He  offered  also  the  orders  of  the  court  authorizing  the  sale, 
and  the  report  and  approval  of  sale.  On  objection  of  appellee  these 
were  excluded.  The  grounds  of  objection  were  that  the  declarations 
of  transfer  and  assertions  of  ownership  contained  in  those  orders  were 
self-serving,  and  that  neither  the  judgment  nor  orders  boimd  appellee, 
neither  he  nor  his  predecessors  in  title  being  parties  thereto.  The  ex- 
clusion of  this  evidence  is  assigned  as  error. 

Both  propositions  of  law  embodied  in  the  objections  to  the  proffered 
evidence  are  sound.  The  probate  orders  and  judgment  in  the  estate 
of  Ward  do  not  bind  appellee  for  the  reasons  stated  in  the  objection. 
The  declarations  therein  that  Young  had  conveyed  the  certificate  to  the 
decedent  and  that  the  estate  owned  it^  do  not  conclude  the  heirs  of 
Young,  nor,  as  against  appellee,  are  they  evidence  of  their  truth.  Yet 
it  does  not  follow  that  they  were  not  admissible  in  this  case.  In  the 
first  place,  plaintiff  had  the  right  to  show  that  he  had  acquired  what- 
ever right  the  estate  had,  and  to  do  this  it  was  proper  that  he  should 
offer  the  judgments  and  orders  authorizing  the  administrator  to  make 
the  sale  and  deed.  A  familiar  instance  involving  the  same  principle 
is  where  one  claims  land  under  execution  sale.  In  support  of  the 
sheriff's  deed  he  may  adduce  the  judgment  and  execution  under  which 
the  sale  is  made.  They  are  admissible  as  muniments  of  title.  The 
matters  offered  were  admissible  for  the  further  purpose  of  showing  an 
open  assertion  of  ownership  of  the  certificate  on  the  part  of  the  estate, 
just  as  the  subsequent  acts  of  G.  W.  Crawford  were  admissible  upon  the 
same  point,  not  as  proof  of  the  truth  of  the  assertion,  but  of  the  fact 
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that  ownership  was  openly  asserted  and  claimed  more  than  fifty  years 
ago.  It  was  not  admissible  in  the  absence  of  proof  of  possession  oi  the 
certificate  on  the  part  of  the  estate  or  of  G.  W.  Crawford  tinder  the  sale 
by  the  estate,  but  we  think  his  possession  of  the  patent  and  the  presence 
of  his  name  ;0n  the  back  of  the  certificate  are  sufficient  to  authorize  the 
proof.  We  understand  that  in  many  of  the  cases  it  is  held  that  declara- 
tions of  a  previous  owner  in  favor  of  his  title  are  hearsay,  self-serving, 
and  therefore  inadmissible,  but  the  same  cases  hold  that  assertion  of 
ownership  is  admissible  in  connection  with  proof  of  possession  and  open 
acts  of  dominion.  Henderson  v.  Davenport,  75  Texas,  462 ;  McDow  v. 
Eabb,  56  Texas,  158;  Davidson  v.  Wallingford,  88  Texas,  619.  If  pos- 
session is  admissible  as  a  circumstance  tending  to  prove  ownership,  the 
character  of  that  possession,  whether  adverse  or  not,  is  certainly  a  per- 
tinent inquiry-  We  think,  therefore,  the  claim  of  ownership  may  be 
shown,  not  as  evidence  of  the  truth  of  the  claim,  but  to  establish  the 
fact  that  such  a  claim  was  made. 

An  unlocated  land  certificate  is  a  chattel.  It  may  pass  by  verbal  sale 
and  delivery,  as  any  other  chattel.  But  mere  possession  is  not  sufficient 
evidence  of  ownership,  for  it  is  not  necessarily  inconsistent  with  owner- 
ship in  another.  But  long  possession  under  a  claim  of  right  attended 
with  acts  of  dominion  and  control  may,  in  the  absence  of  opposing  proof, 
in  a  contest  arising  after  the  witnesses  to  the  supposed  sale  are  dead, 
be  sufficient  to  support  the  presumption  of  a  sale.  Davidson  v.  Walling- 
ford, supra. 

We  think  the  evidence  should  have  been  admitted  for  the  purposes 
stated  above.  We  wish  to  state  distinctly,  however,  that  we  do  not 
indorse  the  contention  of  appellant  that  the  judgment  and  orders  in  the 
probate  proceedings  in  the  estate  of  Ward  are  such  judgments  in  rem 
as  bind  the  world,  and  that  a  declaration  therein  declaring  certain  prop- 
erty  to  be  a  part  of  the  estate  would  bind  claimants  thereof  who  were 
not  parties  or  privies  to  the  judgment.  Nor  does  the  mere  fact  that 
judgments  and  deeds  made  or  rendered  between  others  than  defendants 
are  admissible  as  muniments  of  title,  authorize  the  conclusion  that  the 
declarations  therein  bind  others  than  parties  or  privies  thereto.  Such 
instniments  are  admissible  as  evidence  of  their  own  existence,  and  the 
cases  cfted  by  appellant  on  the  point  hold  no  more.  Appellant  seems 
to  have  wholly  misconceived  the  purport  of  the  cases  on  which  he  relies. 

The  original  petition  and  judgment  in  the  case  of  John  M.  Brown  v. 
Unknown  Heirs  of  Samuel  Young  et  al.  was  offered  in  evidence  by  ap- 
pellant. This  petition  was  filed  in  the  District  Court  of  Washington 
County,  Texas.  The  petitioner  claimed  as  against  the  heirs  of  Young 
that  their  father,  Samuel  Young,  deceased,  had  sold  certificate  No.  1026 
to  Cyrus  T.  Ward,  deceased.  That  G.  W.  Crawford  had  bought  the  cer- 
tificate from  the  estate  of  Ward  and  located  same  on  681  acres  of  land 
in  Washington  County,  and  had  sold  petitioner  the  land.  Petitioner 
prayed  for  judgment  establishing  the  transfer  of  the  certificate  to  Ward, 
and  judgment  for  the  land.     On  April  12,  1860,  after  citation  by  pub- 


680  LOCHRIDGE   V.    CORBETT. 

lication,  appointment  of  an  attorney  ad  litem,  a  trial  by  jury  was  had 
and  judgment  rendered  in  favor  of  petitioner  as  prayed  for. 

The  evidence  was  excluded  on  the  objection  of  appellee  that  the  land 
in  controversy  was  not  involved  in  that  suit,  and  that  the  parties  were 
not  the  same.  Appellant  insisted,  and  here  insists,  that  it  was  admis- 
sible as  an  act  of  ownership,  and  was  also  admissible  and  conclusive  on 
the  issue  of  transfer  of  the  certificate,  because  it  was  a  suit  between  the 
vendee  of  G.  W.  Crawford  and  the  heirs  of  Young,  this  being  also  a  suit 
between  another  vendee  of  Crawford  and  the  alleged  heirs  of  Young, 
the  same  title  being  involved. 

In  disposing  of  this  assignment  it  must  be  home  in  mind  that  the 
sale  of  the  certificate  on  which  that  judgment  depended  was  the  same 
sale  sought  to  be  established  in  this  cause,  and  that  the  land  sued  for 
therein  was  that  on  which  the  original  certificate  was  located  in  Wash- 
ington County.  That  petition  asserts  that  G.  W.  Crawford  owned  that 
certificate  by  purchase  from  Ward's  estate,  had  it  located  on  the  land 
sued  for  therein,  and  sold  the  land  to  petitioner.  Those  assertions  were 
made  by  the  vendee  of  G.  W.  Crawford  as  to  land  which  by  the  proof 
in  this  case  is  shown  to  have  been  located  in  Washington  County  by 
virtue  of  the  original  certificate  at  a  date  subsequent  to  the  sale  by  the 
Ward  estate.  If  the  whole  certificate  had  been  located  in  that  county 
and  Brown  had  sued  for  the  whole  tract  and  plaintiflE  were  claiming 
under  Brown,  it  can  not  be  doubted  that  the  judgment  would  not  only 
have  been  admissible,  but  conclusive  as  against  the  claimants  imder 
the  heirs  of  Young. 

Had  G.  W.  Crawford  sued,  instead  of  Brown,  and  recovered  judgment 
establishing  the  sale  of  the  certificate  to  the  Ward  estate,  it  would  seem 
that  such  judgment  would  have  been  res  adjudicata  against  the  heirs 
or  their  vendees  in  a  suit  for  the  second  tract  located  in  Harris  County, 
the  right  to  judgment  in  each  case  depending  on  the  establishment  of 
the  alleged  transfer.  Webster  v.  Mann,  56  Texas,  119;  Hanrick  v. 
Gurley  93,  Texas,  458,  and  authorities  cited. 

But  the  judgment  in  question  in  more  than  one  respect  is  lacking 
in  those  elements  which,  as  against  the  appellee,  would  constitute  an 
estoppel.  One  of  the  settled  rules  governing  estoppels  by  judgment  is 
that  the  estoppel  can  not  be  successfully  invoked  except  against  a  party 
or  privy.  Another  rule  is  that  the  estoppel  must  be  mutual.  Black, 
Judgments,  sec.  548. 

It  is  plain  that  there  is  no  privity  between  Brown  and  appellant,  or 
between  Brown  and  appellee.  As  to  the  second  rule,  it  is  plain  if 
Brown  had  lost  his  suit  against  the  heirs  of  Young,  it  would  not  have 
estopped  G.  W.  Crawford  from  claiming  the  land  located  under  the  sup- 
plemental certificate,  for  he  had  not  been  vouched  in  as  a  warrantor,  nor 
in  any  way  had  his  day  in  court.  Decisive  of  this  principle  are  the 
authorities  holding  that  a  warrantor  is  not  bound  by  a  judgment  against 
his  vendee  involving  the  title  warranted,  unless  vouched  into  the  suit, 
and  in  a  suit  by  the  vendee  upon  the  warranty  he  much  make  out  his 
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case  independent  of  the  judgment.  Whereas  if  the  warrantor  had  been 
brought  in^  the  latter  would  not  be  heard  to  question  the  judgment  of 
eviction.    Blacky  Judgments,  sec.  567. 

The  case  differs  from  cases  like  Hanrick  v.  Gurley,  supra,  in  which 
both  parties  were  represented  and  the  judgment  was  binding  either. way. 
When  the  parties  are  the  same,  the  legal  effect  of  the  former  judgment 
is  not  impaired  because  the  subject  matter  of  the  seco'nd  suit  is  different, 
provided  the  second  suit  involves  the  same  title  and  depends  upon  the 
same  question.  Aurora  City  v.  West,  7  Wall.,  97 ;  Peloit  v.  Morgan,  Id., 
619.  Here  the  defendant,  in  his  capacity  as  claimant  under  the  heirs 
of  Young,  is  in  legal  effect  the  same  party  as  defendants  in  the  Brown 
suit.  The  same  title  is  invoked,  though  not  the  same  subject  matter, 
but  the  parties  plaintiff  are  not  the  same,  and  lacking  this,  the  judgment 
is  not  binding  upon  appellee. 

We  think  the  petition  and  judgment  were  admissible  to  show  an 
assertion  of  right  by  a  vendee  of  Crawford  to  land  located  under  the 
original  certificate,  and  that  the  right  was  asserted  by  virtue  of  the 
transfer  so  necessary  to  the  plaintiff  in  this  suit.  The  sale  in  question 
occurred,  if  at  all,  more  than  fifty  years  ago.  G.  W.  Crawford  is  shown 
to  have  had  possession  of  the  supplemental  certificate.  The  original 
was  issued  in  1838,  and  nothing  done  with  it  until  after  the  purported 
sale  by  Ward^s  estate  to  G.  W.  Crawford.  From  that  on  locations  begin, 
and  none  but  Crawford  and  those  claiming  under  him  assert  any  claim 
thereto.  These  claims  remain  unquestioned  for  fifty  years.  The  deed 
from  the  estate  of  Ward  to  G.  W.  Crawford  shows  by  one  of  its  file 
marks  that  it  was  filed  in  the  suit  of  Brown  against  the  heirs  of  Young 
in  1859.  The  location  in  Washington  County,  the  sale  to  Brown  by 
Crawford,  and  the  suit  by  Brown,  were  among  the  earliest  assertions  of 
claim  to  and  under  the  original  certificate.  A  mere  statement  of  these 
facts  makes  it  plain  how  forceful  is  the  fact  that  Brown,  in  1859,  having 
bought  the  Washington  County  land  from  Crawford,  filed  a  suit  in  that 
county  claiming  the  land  as  his' own,  claiming  under  the  Crawford 
transfer,  claiming  against  the  Young  interests,  and  publishing  the  claim 
to  the  world.  EspeciaDy  would  the  fact  be  forceful  if  followed  by  proof 
of  possession  of  the  land  by  Brown.  It  has  been  said  by  high  authority, 
and  is  doubtless  the  rule,  that  after  a  long  lapse  of  time,  together  with 
adverse  possession,  slight  proof  is  sufficient  to  establish  a  grant,  es- 
pecially if  nothing  appears  suggesting  a  contrary  conclusion.  Abbott, 
I'rial  Ev.,  p.  898.  Proof  of  notoriety  of  claim  of  ownership  is  admis- 
sible. Daily  v.  Stan,  26  Texas,  562.  The  authorities  already  cited 
also  justify  the  conclusion  we  have  reached. 

We  do  not  deem  it  necessary  to  review  the  many  authorities  cited  by 
appellee  in  support  of  the  judgment.  The  question  of  proof  of  trans- 
fers of  land  certificates  have  been  before  the  courts  of  this  State  many 
times  and  in  many  forms,  and  the  decisions  abound  in  loose,  and  inconsis- 
tent expressions.  But  this  may  be  regarded  as  settled  law,  that  an 
unlocated  land  certificate  is  a  chattel  and  may  be  sold  and  passed  by 
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delivery  as  any  other  chattel;  that  such  a  transfer  may  be  shown  by 
circumstances,  and  after  a  long  lapse  of  time,  possession,  open  claim  of 
oiKnership  and  assertion  of  dominion  over  the  certificate  or  land  located 
thereimder,  are  deemed  sufficient  in  the  absence  of  all  opposing  claim 
to  authorize  the  inference  of  a  transfer.  Ordinarily  the  question  is  for 
the  jury,  as  in  cases  involving  the  existence  of  a  deed  where  none  can  be 
shown  by  direct  proof. 

In  view  of  the  determination  of  this  appeal  and  of  another  trial,  it 
is  necessary  to  notice  the  propositions  affirmatively  presented  by  ap- 
pellee. By  the  first  and  second  cross-assignments  of  error  appellee  com- 
plains of  the  finding  of  the  trial  court  that  the  evidence  failed  to  estab- 
lish that  the  vendors  of  B.  L.  Phillips  (the  immediate  vendor  of 
appellee)  were  not  the  heirs  of  Samuel  Young.  We  forbear  to  discuss 
the  evidence  bearing  upon  the  issue,  as  the  same  issue  may  arise  upon 
another  trial  and  will  become  a  fact  question  to  be  determined  by  the 
trial  court.  We  say  no  more  at  present  than  that  the  assignment  can 
not  be  sustained  in  support  of  the  judgment  on  this  appeal.  The  evi- 
dence on  the  point  certainly  does  not  authorize  this  court  to  hold  as 
matter  of  law  that  the  heirship  was  established.  As  we  have  already 
shown,  even  if  this  issue  is  determined  in  favor  of  appellee  on  another 
trial,  it  can  not  avail  the  appellee  if  the  alleged  transfer  of  the  certificate 
is  shown,  except  under  the  plea  of  innocent  purchaser  for  value  without 
notice.  If  a  purchase  from  the  heirs  for  value  without  notice  of  the 
claim  of  appellant  is  shown,  the  judgment  will  be  for  appellee.  But 
it  will  not  be  enough  that  appellee  believed  his  vendors  were  the  heirs 
of  Young.  They  must  be  shown  to  be.  The  evidence  does  not  present 
the  issue  of  three  years  limitation.  If  there  was  a  transfer  of  the  certi- 
ficate, the  chain  of  transfer  from  the  sovereign  to  the  appellee  was 
broken,  and  he  could  not  prescribe  under  the  three  years  statute.  If 
there  was  no  transfer,  limitation  was  not  necessary  to  a  recovery  by  him. 

Appellee  also  contends  that  the  trial  court  erred  in  refusing  to  sustain 
his  plea  of  stale  demand,  and  cites  among  other  authorities,  Johnson  v. 
Newman,  43  Texas,  642.  In  that  case  there  was  a  written  sale  and 
transfer  of  the  certificate,  but  no  delivery.  The  original  grantee  after- 
wards sold  the  certificate  to  another,  to  whom  the  patent  was  issued. 
After  forty  years  the  first  purchaser  of  the  certificate  sued  tiie  second, 
who  was  in  possession.  The  court  held,  among  other  things,  that  since 
the  vendor  in  the  first  sale  repudiated  the  sale  more  than  forty  years 
ago,  and  the  vendee  with  necessary  knowledge  of  the  facts  had  not  sooner 
asserted  his  equity  in  the  land,  he  was  barred  by  the  plea  of  laches.  In 
this  case  the  asserted  right  under  the  alleged  transfer  was  not  ques- 
tioned until  some  time  in  1896  or  1897.  The  cases  are  easilv  distin- 
guished. 

We  are  of  opinion  the  is^ue  of  stale  demand  is  not  presented  for  the 
further  reason  that  appellant's  title,  if  any  he  has,  is  an  equitable  one, 
as  distinguished  from  a  mere  right  to  enforce  a  promise  to  convev. 
When  one  who  has  a  contract  for  the  execution  of  title  sleeps  upon  his 
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rights,  the  plea  of  stale  demand  may  be  successfully  interposed,  but 
when  one  has  already  acquired  a  title  whether  it  be  legal  or  equitable, 
no  lapse  of  time  unaccompanied  by  adverse  possession  will  defeat  the 
right  to  recover.  Lumber  Co.  v.  Pinckard,  4  Texas  Civ.  App.,  681; 
Martin  v.  Parker,  26  Texas,  263.  The  land  in  controversy  was  never 
reduced  to  possession  by  any  one  until  some  time  subsequent  to  1895. 
For  the  reasons  given  we  think  the  court  erred  in  excluding  the  prof- 
fered evidence. 

On  account  of  an  erroneous  construction  of  parts  of  the  record,  we 
originally  concluded  the  judgment  should  be  reversed  and  judgment 
here  rendered  for  appellant,  and  an  order  to  that  effect  was  entered  on 
March  12th.  Our  error  was  discovered  immediately  after  the  entry 
of  the  order,  however,  and  no  opinion  based  upon  that  conclusion  was 
handed  down. 

The  record  as  it  stands  discloses  the  fact  that  the  case  has  not  been 
fully  developed.  The  date  of  the  death  of  Young  is  not  shown  even 
approximately.  It  is  not  shown  who  located  the  certificate  in  Washing- 
ton County,  and  whether  or  not  that  land  has  been  reduced  to  possession, 
and  if  so,  under  what  claim  of  right.  Nor  is  it  shown  who  procured  the 
location  of  the  supplemental  certificate  in  Harris  County.  All  these 
matters  would  be  useful  in  arriving  at  the  truth  of  the  case,  and  the 
record  suggests  that  they  are  susceptible  of  proof.  It  also  ap'pears 
probable  that  the  proof  on  the  issue  of  heirship  as  a  basis  for  the  plea 
of  innocent  purchaser  may  be  more  fully  developed.  The  fact  that  the 
case  thus  appears  not  to  have  been  fully  tried,  and  bur  error  with  ref- 
erence to  the  state  of  the  record,  has  induced  us  of  our  own  motion  to 
set  aside  our  former  order  rendering  judgment  in  favor  of  appellant, 
and  to  remand  the  case  for  another  trial. 

Reversed  and  remanded. 
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H.  Hamilton  v.  C.  M.  Votaw  et  al. 

Decided  March  24,  1903. 

1. — School  Land— Collusion  in  Sale  by  State. 

An  adverse  claimant  can  not  assail  the  title  of  a  purchaser  of  school  lands 
on  the  ground  that  in  making  his  purchase  from  the  State  he  acted  in  collusion 
with  some  other,  as  the  State  alone  can  raise  that  question.  Following  Logan 
V.  Curry,  95  Texas,  664. 

2. — Same — Application  and  Obligation — ^Variance. 

Where  an  application  to  purchase  school  land  and  the  purchaser's  obliga- 
tion for  balance  of  the  purchase  money  were  written  on  the  same  paper  and 
filed  together,  the  application  properly  describing  the  land^  and  the  obligation 
stating  the  same  county,  section  nimiber  and  certificate  number,  but  giving  a 
wrong  name  for  the  grantee  of  the  certificate,  there  was  no  material  variance. 

8. — Same — ^Detached  Land. 

Where  a  section  of  school  land  was  sold  as  ''detached  land/'  and  at  the  time 
all  adjoining  State  lands  had  been  sold  except  one  survey,  for  which  there  was 
a  valid  application  then  pending,  on  which  an  award  to  the  applicant  was  after- 
wards made,  such  section  was  '^detached  land"  at  that  time,  and  subject  to  sale 
as  such. 

Appeal  from  the  District  Court  of  Liberty.  Tried  below  before  Hon. 
L.  B.  Hightower. 

E.  T,  Branch  and  E,  B.  Pickett,  for  appellant. 

Dan  H.  Triplett  and  J.  N.  Votaw,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  Charles  Earnest  against  C.  M.  Votaw.  Appel- 
lant Hamilton  is  the  vendor  of  said  Earnest,  and  as  such  was  made  a 
party  defendant  by  Earnest,  and  judgment  sought  against  him  on  bis 
warranty  in  event  plaintiff  failed  to  recover  the  land  sued  for.  The 
defendant  Votaw  answered  by  plea  of  not  guilty.  Hamilton  answered, 
admitting  that  he  had  conveyed  the  land  to  plaintiff  by  warranty  deed, 
and  averred  his  willingness  to  defend  the  title  to  same  against  the  claim 
of  the  defendant  Votaw  who,  he  alleged,  had  no  title  to  said  land,  and 
against  whose  title  he  pleaded  not  guilty.  He  further  averred  that  the 
land  in  controversy  had  been  conveyed  to  him  by  W.  W.  Dies  by  war- 
ranty deed,  and  prayed  that  said  Dies  be  made  a  party  defendant,  and 
that  in  event  plaintiff  should  recover  against  him,  that  he  have  judg- 
ment against  said  Dies  on  his  warranty.  Dies  answered  by  general 
denial  and  plea  of  not  guilty.  The  case  was  tried  by  the  court  below 
without  a  jury,  and  judgment  was  rendered  in  favor  of  Votaw  for  the 
land  in  controversy,  against  Hamilton  in  favor  of  Earnest  for  the  pur- 
chase money  and  interest  paid  Hamilton  for  the  land,  and  in  favor  of 
Ilamilton  against  does  for  the  amount  paid  Dies  by  Hamilton  for  said 
land  and  the  interest  thereon.  From  this  judgment  only  Hamilton  has 
appealed. 

The  land  in  controversy  was  State  school  land  and  is  the  south  half 
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of  section  No.  2,  certificate  No.  1796,  issued  to  Beaty,  Seale  &  Forwood, 
and  situated  in  Liberty  County.  The  findings  of  fact  by  the  trial  court 
are  as  follows : 

"1.  That  on  the  18th  day  of  September,  1900,  M.  E.  Groos  filed  his 
application  in  the  General  Land  Office  of  the  State  of  Texas  with  the 
Land  Commissioner  for  the  purchase  of  the  land  in  controversy,  in 
which  application  the  land  applied  for  was  described  as  section  2,  cer- 
tificate 1796,  grantee  B.  S.  &  P.,  640  acres,  price  per  acre  $1.50,  in  Lib- 
erty County,  Texas,  about  14  miles  S.  70  E.  from  county  site.  Sworn 
to  by  the  applicant  on  the  same  day,  and  upon  the  same  day  and  as  a 
part  of  the  same  transaction,  and  upon  the  same  piece  of  paper,  the 
said  applicant  executed  and  filed  at  the  same  time  his  obligation  in 
writing  to  pay  to  the  State  of  Texas  the  sum  of  $936,  with  interest 
thereon  annually  at  3  per  cent,  together  with  one-fortieth  of  the  original 
principal,  on  the  first  day  of  each  November  thereafter  until  the  whole 
purchase  money  is  paid,  etc.,  as  the  balance  of  the  purchase  money  due 
upon  the  land  described  in  the  application.  In  said  obligation  the  land 
is  described  the  same  as  to  State,  county,  section  number  and  number 
of  survey,  but  the  grantee  of  certificate  No.  1796  in  this  obligation  is 
given  as  *H.  &  T.  C.  Ry.  Co.,'  but  I  find  that  it  was  intended  to  be  and 
should  have  been  'B.  S.  &  F.' 

"2.  That  on  the  18th  day  of  September,  1900,  and  prior  to  the  filing 
of  said  application,  the  said  land  applied  for  was  a  detached  section^ 
and  upon  the  market  at  the  sum  of  $1.50  per  acre,  and  that  said  applica- 
tion was  the  first  application  to  purchase  said  land  after  the  same  was 
placed  upon  the  market,  and  that  the  first  payment  for  said  land  was 
deposited  with  the  Treasurer  as  required  by  law. 

"3.  That  said  application  and  obligation  so  filed  by  M.  E.  Groos 
was  in  full  compliance  with  the  existing  law,  and  entitled  the  applicant 
to  an  award  of  the  land  applied  for. 

"4.  That  the  land  so  applied  for  was  on  the  said  18th  day  of  Sep- 
tember, 1900,  the  only  section  No.  2,  certificate  No.  1796,  school  sec- 
tion in  Liberty  County^  Texas,  and  that  there  was  not  and  is  not  now 
in  Liberty  County,  Texas,  any  other  section  of  land  numbered  2,  with 
certificate  No.  1796,  and  that  the  said  application  of  the  said  Groos 
was  for  the  purchase  of  school  land. 

"5.  That  said  land  so  applied  for  was  properly  awarded  to  the  said 
M.  E.  Groos  by  the  Commissioner  of  the  General  Land  Office  of  the 
State  of  Texas,  December  18,  1901: 

"6.  And  that  the  defendant  C.  M.  Votaw,  by  a  deed  duly  executed 
by  the  said  M.  E.  Groos,  holds  all  interest,  right  and  title  of  the  said 
Groos  to  said  land,  and  that  the  said  Votaw  placed  said  deed  upon  rec- 
ord in  the  county  clerk's  office  of  Liberty  County,  Texas,  and  thereafter 
filed  the  same  in  the  General  Land  Office  of  the  State,  together  with  his 
obligation  in  writing  to  pay  to  the  State  of  Texas  the  balance  due  upon 
said  land,  so  awarded  to  the  said  Groos  in  full  compliance  with  the  law 
of  this  State. 
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"7.  That  W.  W.  Dies,  one  of  the  defendants  in  this  suit,  filed  hig 
application  and  obligation  in  writing  to  purchase  the  same  land  involved 
in  this  suit  with  said  Land  Commissioner  in  due  form  of  law  on  the 
16th  day  of  January,  1901. 

"8.  That  on  the  10th  day  of  January,  1902,  the  Commissioner  of 
the  General  Land  Office  wrongfully  canceled  the  award  of  M.  E.  Groos, 
and  on  the  same  day  awarded  said  land  to  the  said  W.  W.  Dies,  for  the 
reason  that  the  grantee  in  the  obligation  is  stated  as  being  H.  &  T.  C. 
Ry.  Co. 

"9.  That  on  the  20th  day  of  February,  1901,  W.  W.  Dies,  by  his 
general  warranty  deed  of  that  date,  sold  and  transferred  the  land  in 
controversy  to  defendant,  H,  Hamilton,  for  the  sum  of  $664. 

"10.  That  on  the  20th  day  of  April,  1901,  defendant,  H.  Hamilton, 
by  his  general  warranty  deed  of  that  date,  sold  said  land  in  controversy 
in  this  suit  to  the  plaintifE  Charles  Earnest  for  the  sum  of  $1600/* 

Under  the  first  and  second  assignments  of  error  the  appellant  con- 
tends that  the  trial  court  erred  in  not  finding  that  there  was  collusion 
between  Groos  and  Votaw  in  the  purchase  of  the  land  in  controversy, 
and  in  not  rendering  judgment  for  the  plaintiff  upon  that  ground. 

An  adverse  claimant  can  not  assail  the  title  of  a  purchaser  of  school 
lands  on  the  ground  that  in  making  his  purchase  he  acted  in  collusion 
with  some  other  person.  This  question  can  only  be  raised  by  the  State. 
Logan  V.  Curry,  95  Texas,  664,  69  S.  W.  Bep.,  129 ;  Thompson  v.  Hub- 
bard, 69  S.  W.  Rep.,  649. 

The  third  assignment  of  error  complains  of  the  ruling  of  the  trial 
court  in  admitting  in  evidence  the  application  of  Groos  to  purchase  the 
land  over  the  objection  of  plaintiff  that  there  was  a  fatal  variance  be- 
tween the  application  and  the  accompanying  obligation  for  the  payment 
of  the  purchase  money.  The  fourth  assignment  complains  of  the  ruling 
of  the  court  in  permitting  Groos  to  testify  that  said  variance  was  not 
intended  by  him,  but  was  a  mifetake.  Under  the  fifth  assignment  it  is 
urged  that  the  trial  court  should  have  rendered  judgment  in  favor  of 
plaintiff  because  of  the  variance  above  mentioned. 

Without  discussing  these  assignments  in  detail  it  is  sufficient  to  say 
that  none  of  them  present  any  error.  The  statute  does  not  require  tiiat 
the  obligation  for  the  payment  of  the  purchase  money  shall  describe 
the  land.  Rev.  Stats.,  art.  4218j.  An  applicant  having  undertaken, 
however,  to  describe  the  land  in  the  obligation  filed  by  him,  such  obliga- 
tion would  be  void  if  it  described  a  different  tract  of  land  from  that 
described  in  his  application*  But  we  think  the  obligation  filed  by  Groos 
sufficiently  identifies  the  land  therein  described  as  the  same  land  de- 
scribed in  his  application,  and  the  variance  caused  by  the  misstatement 
of  the  name  of  the  grantee  of  the  certificate  is  immaterial.  The  appli- 
cation and  obligation  being  a  part  of  the  same  transaction,  and  being 
written  upon  the  same  piece  of  paper,  must  be  construed  together,  and 
when  so  construed  it  is  plain  that  the  obligation  is  intended  as  a  promise 
to  pay  the  purchase  money  of  the  land  described  in  the  application. 
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Under  the  remaining  assignments  the  appellant  contends  that  the 
land  in  controversy  could  not  have  been  awarded  to  Groos,  because  at 
the  time  his  application  was  made  it  was  not  ^^detached"  land  and  sub- 
ject to  sale  as  such.  It  would  seem  that  under  the  principles  announced 
in  Logan  v.  Curry,  supra,  this  issue  could  not  be  made  by  appellant,  the 
State  having  by  its  proper  oflScer  sold  the  land  as  "detached"  land.  But 
be  this  as  it  may,  the  evidence  shows  that  the  survey  was  in  fact  de- 
tached land  at  the  time  it  was  sold  to  Oroos.  All  of  the  State  lands 
adjoining  the  survey  in  question  had  been  sold  by  the  State  prior  to  the 
18th  of  September,  1900,  when  Groos^s  application  was  filed,  except 
section  No.  2,  certificate  No.  1834,  L.  Priest  survey,  which  adjoined  the 
survey  in  controversy  on  the  south.  There  is  another  L.  Priest  survey, 
being  section  No.  1,  certificate  No.  1834,  which  adjoins  the  land  in  con- 
troversy on  the  east.  On  the  17th  of  September,  1900,  P.  M.  Wells 
filed  application  to  purchase  the  north  80  acres  of  L.  Priest  survey,  cer- 
tificate No.  1834.  This  application  was  suspended  by  the  Land  Com- 
missioner until  the  Land  Office  could  be  informed  as  to  which  of  the  L. 
Priest  surveys  was  intended,  and  the  sale  was  not  made  to  Wells  until 
December  12,  1900,  when  he  was  awarded  the  north  80  acres  of  section 
No.  2,  L.  Priest  survey. 

From  this  statement  of  the  evidence  it  appears  that  at  the  time  Groos 
filed  his  application  to  purchase  the  land  in  controversy,  all  of  the 
adjoining  lands  owned  by  the  State  had  been  sold  except  the  north  80 
acres  of  section  No.  2,  certificate  No.  1834,  L.  Priest  survey,  and  that  a 
valid  application  to  purchase  this  80  acres  had  been  filed  by  Wells  and 
upon  this  application  said  land  was  awarded  to  Wells  on  December  12, 
1900. 

We  think  these  facts  show  that  the  land  in  controversy  was  detached 
land  at  the  time  the  application  of  Groos  was  filed.  The  application 
filed  by  Wells  for  the  80  acres  of  the  L.  Priest  survey  was  a  valid  appli- 
cation and  entitled  him  to  an  award*  of  the  land  which  he  afterwards 
received.  The  sale  to  Wells  took  effect  from  the  date  of  his  applica- 
tion, and  from  that  date  the  land  in  controversy  became  detached  land. 

We  think  the  judgment  of  the  court  below  should  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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J.  H.  Qbant  v.  A-  Hass.  •     . 

Decided  March  25,  1903. 

L^Charge— Intentional  Injury— Spxing  Gun. 

The  use  of  a  dangerous  agency  with  the  intention  of  inflicting  injury  upon 
a  trespasser,  such  as  setting  a  spring  gun  on  one's  premises  to  protect  a  melon 
patch,  unless  circumstances  exist  to  justify  it,  may  properly  be  treated  by  the 
charge  as  actionable  in  laWj  if  injury  results. 

2.— 'Same— -Justification— Theft  by  Night. 

The  penal  code  justifies  homicide  in  defense  against  theft  by  night  only 
where  the  acts  of  the  person  killed  indicate  at  the  time  an  intent  to  commit 
the  offense  (Penal  Code,  arts.  674,  676)  and  would  not  excuse  the  setting  a 
spring  gun  in  advance  of  such  manifestation  of  intent,  where  injury  results 
to  an  innocent  person. 

8. — Same — Contributory  Negligence— Trespasser. 

One  ignorant  of  the  fact  that  the  premises  of  'another  were  guarded  by  a 
spring  gun  was  not  chargeable  with  contributory  negligence  from  the  mere  fact 
that  he  passed  through  such  premises  for  an  innocent  purpose. 

Error  from  the  District  Court  of  Mills.  Tried  below  before  Hon. 
John  W.  Goodwin. 

Leonard  Doughty,  for  plaintiff  in  error. 

R,  L.  IL  Williams,  for  defendant  in  error. 

FISHER,  Chief  Justice. — ^This  is  an  action  by  Hass  against  the 
defendant  Grant  for  damages  on  account  of  injuries  sustained  by  plain- 
tiff resulting  from  the  discharge  of  a  spring  gun,  located  upon  the  in- 
closed premises  of  the  defendant.    The  amount  sued  for  was  $1000. 

The  defendant  Grant  in  his  answer  alleged  that  the  spring  gun  was  set 
out  by  him  in  his  inclosed  field  at  nighttime  for  the  purpose  of  protect- 
ing his  melon  crop  against  thieves;  that  previous  to  that  time  his  melon 
patch  had  been  depredated  upon  and  melons  stolen ;  that  he  guarded  the 
melon  patch  in  daytime,  and  only  set  out  the  gun  at  night;  that  the 
gun  was  set  in  a  position  to  fire  across  the  patch, — a  wire  was  attached  to 
the  trigger  running  across  the  melon  patch.  The  gun  was  loaded  with 
powder  and  small  shot,  the  range  of  which  would  not  extend  beyond  the 
premises  of  the  defendant;  that  he  exercised  proper  caution  and  care 
in  setting  out  the  gun,  and  that  his  purpose  and  intention  was  that  it 
should  only  be  discharged  at  those  who  might  be  stealing  his  melons  in 
the  nighttime ;  that  he  removed  the  gun  during  the  day ;  that  plaintifT 
was  guilty  of  negligence  in  going  upon  his  premises,  antf.in  putting 
himself  in  a  position  to  be  shot;  that  he  was  shot  in  the  nighttime,  when 
he  had  invaded  the  premises  for  the  purpose  of  stealing  the  melons. 

A  verdict  and  judgment  were  in  favor  of  the  plaintiff  for  $60.  The 
charge  of  the  trial  court  is  as  follows : 

"1.  If  from  the  evidence  in  this  case  you  believe  that  on  the  24th 
day  of  July,  1901,  the  defendant  J.  H.  Grant  set  upon  his  inclosed  land 
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or  premises  a  gun  charged  with  gunpowder  and  shot  and  that  he  at- 
tached to  the  trigger  of  said  gun  a  wire  which  he  laid  along  or  across 
defendant's  melon  patch  in  such  manner  as  to  conceal  the  wire,  and  in 
such  manner  that  one  walking  across  said  melon  patch  might  strike 
said  wire  with  the  foot  and  thereby  discharge  said  g|un,  and  with  the 
intent  on  the  part  of  defendant  Grant  that  anyone  trespassing  on  his 
said  melon  patch  would  strike  said  wire  and  discharge  said  gun ;  and  if 
from  the  evidence  you  further  believe  that  plaintiff  A.  Hass  did  on  July 
24,  1901,  enter  the  inclosed  premises  of  the  defendant,  and  did  strike 
said  wire  attached  to  the  gun  with  his  foot  and  thereby  discharged  the 
same^  and  was  in  consequence  shot  by  said  gun  and  injured ;  and  if  from 
the  evidence  you  further  believe  that  if  from  the  time  plaintiff  Hass 
entered  defendant's  said  inclosed  land  he  did  not  know  that  said 
gun  was  so  set  and  wired,  and  that  he  did  not  know  that  defendant  Grant 
guarded  and  protected  his  melon  patch  with  spring  or  wired  gun  or 
that  he  kept  such  guns  on  his  said  premises;  and  if  from  the  evidence 
you  further  believe  that  said  trespass  by  plaintiff  upon  the  inclosed 
premises  of  defendant  was  in  the  daytime  (as  that  term  is  hereinafter 
defined),  or  if  from  the  evidence  you  believe  that  said  trespass  on  said 
inclosure  was  in  the  nighttime  (as  that  term  is  hereinafter  defined), 
but  said  entry  into  said  inclosure  at  nighttime,  if  it  was  at  was  at  night, 
was  not  with  intent  on  the  part  of  plaintiff  to  steal  defendants  melons, 
then  you  will  find  for  plaintiff  Hass.  But  if  from  the  evidence  you  be- 
lieve that  said  entry  of  plaintiff  Hass  upon  said  inclosure  of  defend- 
ant was  in  the  nighttime,  and  with  intent  to  steal  the  melons  of  de- 
fendant; And  if  from  the  evidence  you  believe  that  at  the  time  he  was 
shot  by  said  spring  gun  or  wired  gun,  if  shot,  he  was  in  the  act  of 
stealing  defendant's  melon  or  melons,  then  you  will  find  for  the  de- 
fendant Grant. 

*'2.  By  the  terms  'daytime'  and  'nighttime,'  as  used  in  this  charge, 
is  meant  first  by  'daytime'  any  time  from  thirty  minutes  before  sunrise 
to  thirty  minutes  after  sunset;  and  by  'nighttime,'  any  time  from  thirty 
minutes  after  sunset  to  thirty  minutes  before  sunrise. 

"3.  You  are  further  instructed  that  if  from  the  evidence  you  believe 
that  at  the  time  plaintiff  Hass  entered  upon  defendant's  inclosed  land 
he  knew  that  defendant  kept  a  spring  or  wired  gun  on  his  premises  to 
guard  and  protect  his  melon  patch  from  depredators,  then  you  will  find 
for  defendant." 

The  balance  of  the  charge  is  on  the  measure  of  damages,  about  which 
there  is  no  complaint. 

It  appears  from  the  facts  that  the  defendant's  field,  wherein  the 
melon  patch  was  situated,  was  inclosed  by  a  fence,  and  through  it  was 
no  public  or  usually  traveled  road  or  highway ;  that  the  melon  patch  was 
some  little  distance  from  his  residence,  and  that  the  year  previous  and 
the  year  that  plaintiff  was  injured  his  patch  had  been  depredated  upon 
and  melons  stolen  during  the  nighttime.    The  plaintiff  made  some  effort 
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to  guard  the  patch  during  the  day,  and  the  night  that  the  injury  oc- 
curred he  set  out  a  spring  gun  loaded  with  powder  and  small  shot,  near 
the  melon  patch,  with  the  muzzle  pointing  across  the  same.  To  the 
trigger  of  the  gun  was  attached  a  wire,  which  extended  across  the  melon 
patch  upon  or  near  the  ground,  in  such  a  position  that  one  going  be- 
tween the  gun  and  the  end  of  the  wire  would  strike  the  latter,  and  cause 
a  discharge  of  the  gun.  The  defendant's  com  field  was  near  the  patch, 
and  in  it  the  gun  was  placed.  The  defendant  put  out  the  gun  for  the 
purpose  of  protecting  his  melon  crop  from  thieves.  He  only  placed  it 
out  at  night  and  removed  it  in  the  daytime.  Previous  to  putting  out 
the  gun  he  had  notified  some  of  his  neighbors  that  he  intended  to  pro- 
tect his  melons  by  means  of  a  spring  gun;  but  the  plaintiff,  before  he 
entered  the  melon  patch  and  was  injured,  had  no  notice  or  knowledge 
of  the  existence  of  the  gun,  nor  did  he  know  that  the  defendant  guarded 
his  patch  by  such  means.  The  defendant  was  not  present  when  the 
gun  was  fired,  nor  did  he  arrive  on  the  scene  until  after. 

The  plaintiff  with  some  members  of  his  family  was  in  camp  near  the 
fence  of  the  defendants  field;  and  early  on  the  morning  of  July  25, 
1901,  wishing  to  see  the  defendant  about  some  guinea  fowls  and  grass 
seeds,  and  get  directions  from  him  as  to  the  road  he  should  take  to 
another  place  which  he  desired  to  visit,  he  started  to  the  defendant's 
house,  climbed  the  fence  into  the  defendant's  field,  which  was  the  near- 
est way  from  that  point  to  the  defendant's  residence,  when  in  walking 
through  the  field,  close  to  the  edge  of  the  com,  with  defendant's  melon 
patch  on  his  right,  and  between  the  same  and  the  corn  field,  his  foot 
struck  the  wire  attached  to  the  guii,  which  caused  it  to  discharge,  and 
about  300  shot  struck  and  penetrated  the  plaintiff.  The  plaintiff  did 
•not  see  the  wire  nor  the  gun  until  after  its  discharge  and  he  had  received 
its  contents.  The  gun  was  loaded  with  small  shot,  the  range  of  which 
would  not  extend  beyond  the  private  grounds  and  premises  of  the  de- 
fendant. 

The  evidence  is  conflicting  as  to  the  exact  time  that  the  gun  was 
discharged  and  the  plaintiff  received  its  contents.  According  to  his  evi- 
dence it  was  in  the  daytime,  as  day  time  is  defined  by  the  charge  of  the 
court.  According  to  the  evidence  offered  by  the  defendant,  the  discharge 
of  the  gun  was  early  in  the  morning,  but  in  the  nighttime,  as  defined  by 
the  charge  of  the  court. 

The  evidence  warrants  a  conclusion  that  the  plaintiff  in  entering  the 
defendant's  field  did  so  for  the  purpose  stated  by  him  in  his  testimony, 
without  any  intention  to  steal  the  defendant's  melons,  but  was  merely 
walking  through  the  field  to  the  defendant's  house,  in  order  to  see  him 
about  the  matters  testified  to  by  the  plaintiff. 

The  plaintiff  in  error  complains  of  the  first  section  of  the  charge 
quoted,  because  it  is  on  the  weight  of  evidence,  in  that  it  assumes  that 
the  defendant  would,  as  a  matter  of  law,  be  liable  if  the  jury  should  find 
that  the  facts  existed  which  are  submitted  in  the  charge,  and  that  the 
court  should  not,  as  a  matter  of  law,  assume  that  the' combination  of 


Grant  v.  Hass.  691 

facc^  stated  would  create  liability,  unless  it  should  also  be  determined 
that  the  defendant  was  guilty  of  negligence  or  want  of  ordinary  care  in 
setting  the  spring  gun  upon  his  premises,  and  that  the  solution  of  these 
questions  should  be  by  the  jury.  If  the  liability  is  to  be  determined 
solely  from  the  conditions  existing  at  the  point  of  time  the  spring  gun 
was  set,  then  there  would  be  much  force  in  the  contention  that  that  act, 
with  its  accompanying  circumstances,  should  be  submitted  to  and 
passed  upon  by  the  jury  in  determining  the  question  whether  the  de- 
fendant was  excusable  or  justifiable  under  the  circumstances;  but  the 
facts  of  this  case  call  for  the  application  of  a  different  principle,  which 
will  be  stated  later  on. 

On  the  subject  of  an  owner  in  his  absence  defending  and  protecting 
his  property  by  means  of  man-traps,  spring  guns  and  other  dangerous 
agencies  calculated  to  destroy  life  or  inflict  serious  bodily  injury,  some 
of  the  English  cases  as  well  as  a  few  from  the  American  courts  (Deane 
V.  Clayton,  7  Taunt.,  489;  Ilott  v.  Wilkes,  3  B.  &  Aid.,  304;  Bird  v. 
Holbrook,  4  Bing.,  628;  Loomis  v.  Terry,  17  Wend.,  496;  Johnson  v. 
Patterson,  14  Conn.,  1;  Townsend  v.  Wathen,  9  East,  142;  Hooker  v. 
Miller,  37  Iowa,  613;  same  case,  18  Am.  Rep.,  18)  create  liability  as  a 
matter  of  law,  merely  from  the  fact  that  a  known  dangerous  agency  is 
intentionally  employed  to  prevent  or  repel  trespass,  and  in  this  respect 
justly,  as  said  in  Aldrich  v.  Wright,  53  N.  H.,  398  (same  case,  16  Am. 
Rep.,  347),  and  State  v.  Barr,  11  Wash.,  485,  they  have  incorrectly 
turned  a  question  of  fact  into  one  of  law,  for  the  reason  that  the  lia- 
bility or  nonliability  of  employing  a  dangerous  agency,  upon  the  private 
grounds  of  the  owner,  and  setting  it  in  motion,  so  as  to  inflict  injury, 
are  questions  to  be  determined  from  all  the  varying  facts  and  circum- 
stances of  the  particular  case. 

In  the  defense  of  person  or  property,  one  can  not  go  further  than 
is  reasonably  necessary  for  that  purpose ;  and  in  pursuit  of  this  purpose 
he  may  employ  agencies  and  means  destructive  of  life,  provided  he  acts 
at  a  lime  and  place  and  under  circumstances  authorized  and  justified 
by  law.  The  determination  of  this  question  is  one  of  law  and  fact,  the 
latter  of  which  is  within  the  province  of  the  jury.  It  does  not  follow 
from  the  admission  of  this  principle  that  the  charge  is  subject  to  the 
objection  urged,  for  it  is  not,  when  the  facts  of  this  case  are  fully  under- 
stood. The  chronological  order  of  events  and  their  causation  that  may 
happen  with  the  accompanying  explanatory  acts  and  circumstances 
from  the  time  that  the  spring  gun  is  set  out  are  not  in  all  cases  neces- 
sary to  be  considered  in  determining  what  eflEect  should  be  given  to  the 
discharge  of  the  gun  under  the  circumstances  and  condition  then  ex- 
isting ;  for  in  the  latter  case,  the  discharge  and  the  consequent  injury , 
inflicted  upon  a  trespasser  may  be  without  excuse  or  justification,  al- 
though setting  the  gun  may  have  been  lawful^ and  without  negligence, 
or  want  of  care.  ^  The  owner  of  private  grounds  is  under  no  duty  to 
keep  it  in  safe  condition  for  the  protection  of  a  mere  trespasser.  Dob- 
bins V.  Missouri  K.  &  T.  Ry.  Co.,  91  Texas,  62  •  and  one  of  this  class 
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who  intrudes  must  take  the  premises  as  he  finds  them.  Parker  v.  Port- 
land Pub  Co.,  69  Me.,  173.  But  when  the  owner  employs  upon  his 
premises  and  sets  in  motion  dangerous  agencies,  such  as  spring  guns, 
man-traps,  etc.,  of  a  nature  calculated  to  cause  death  or  inflict  serious 
bodily  injury,  with  the  intention  of  inflicting  injury  upon  a  trespasser, 
and  injury  results,  he  is  liable,  unless  facts  and  circumstances  exist 
which  in  law  would  amount  to  an  excuse  or  justification.  As  said  in  the 
case  of  Dobbins  v.  Missouri,  K.  &  T.  Ry.  Co.,  supra,  the  liability  in  such 
a  case  is  not  based  upon  the  idea  that  tiie  owner  owes  any  duty  to  a  tres- 
passer to  keep  his  premises  in  a  reasonably  safe  condition,  but  it  is  pred- 
icated upon  the  fact  that  he  owes  a  duty  to  such  a  person  not  to  inten- 
tionally injure  him ;  or,  as  some  of  the  cases  state  the  rule,  he  is  liable 
when  he  recklessly,  or  wantonly,  or  intentionally  inflicts  the  injury. 
Barney  v.  Hannibal  Ry.  Co.,  26  Law.  Rep.  Ann.,  850;  Delaware,  L.  &  W. 
Ry.  Co.  V.  Reich,  41  Law.  Rep.  Ann.,  833 ;  Phillips  v.  Library,  55  N.  J. 
L.,  310;  Walsh' V.  Fitchburg  Ry.  Co.,  27  Law.  Rep.  Ann.,  724.  / 

This  last  case,  together  with  Aldridge,  v.  Wright,  16  Am.  Rep.,  340, 
are  instructive  on  account  of  the  citation  of  a  number  of  cases  to  some 
extent  similar  to  the  one  in  hand.  In  Bird,  v.  Holbrook,  4  Bing.,  637, 
it  appears  that  the  defendant  set  a  spring  gun  in  his  walled  garden  for 
the  protection  of  his  property,  some  of  which  had  been  previously  stolen 
from  the  garden.  The  plaintiflf  climbed  over  the  wall  in  pursuit  of  a 
stray  fowl,  at  the  time  in  ignorance  of  the  existence  of  the  spring  gun, 
with  which  he  came  in  contact,  causing  its  discharge^  which  inflicted  in- 
juries upon  him.  In  defense  it  was  contended  that  the  defendant  had 
the  right  to  protect  his  property  by  means  of  a  spring  gun,  and  that  he 
was  not  liable  to  a  trespasser  unlawfully  upon  his  premises.  It  was  held 
that  the  action  was  maintainable,  otherwise  it  would  result  that  a  mere 
trespass  would  be  capital  offense.  But  in  the  course  of  the  opiliion  de- 
livered in  the  case,  stress  is  laid  upon  the  fact  that  liability  exists  by 
reason  of  the  intention  and  purpose  to  injure. 

In  Hooker  v.  Miller,  37  Iowa,  613  (same  case,  18  Am.  Rep.,  18),  ii 
appears  that  the  defendant  set  a  spring  gun  in  his  vineyard  to  protect  his 
fruit  from  trespassers  who  were  in  the  habit  of  appropriating  it.  The 
plaintiff,  having  no  knowledge  of  the  gun,  entered  the  vineyard  for  the 
purpose  of  stealing  fruit,  when  the  gun  was  discharged  and  thereby  in- 
jured him.  The  defendant  was  held  liable.  It  appears  from  the  facts 
that  the  plaintiflf  entered  the  vineyard  in  the  nighttime  for  the  purpose 
of  theft  of  the  fruit,  which,  under  the  laws  of  that  State,  was  a  misde- 
meanor; and,  from  the  manner  in  which  the  case  is  treated  in  the 
opinion  of  the  court,  it  is  obvious  that  no  such  statute  existed  in  Iowa 
similar  to  the  one  that  we  have  in  this  State  that  justifies  and  excuses 
the  killing  of  one  who  is  about  to  commit  the  crime  of  theft  in  the  night- 
time. But  the  solution  of  the  question  of  liability  is  placed  upon  the 
high  ground  that  the  duty  looking  to  the  protection  of  human  life  will 
not  countenance  its  destruction  merely  for  an  act  that  amoimts  to  a 
trespass  or  a  misdemeanor.     That  an  act  towards  property  punishable 
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as  a  misdemeanor,  so  far  as  justifying  homicide,  is  no  more  than  a  mere 
trespass,  and  that  intentional  resort  to  dangerous  means  to  prevent  it 
is  justifiable  in  neither  instance. 

The  report  of  the  case  of  State  v.  Barr,  11  Wash.,  482,  shows  that  the 
defendant  was  convicted  of  murder  in  the  second  degree,  which  judg- 
ment the  court  on  appeal  affirmed.  The  defendant,  on  absenting  himself 
from  his  cabin,  fastened  the  door  and  attached  to  the  inside  a  spring  gun, 
with  the  purpose  that  it  should  be  discharged  at  and  against  anyone 
who  might  undertake  to  enter  the  cabin  by  the  door.  The  deceased, 
during  the  absence  of  the  defendant,  thinking  no  one  lived  in  or  occupied 
the  cabin,  for  an  innocent  purpose,  undertook  to  enter  by  the  door,  which 
caused  the  discharge  of  the  gun,  the  contents  of  which  entered  his  body 
and  caused  his  death. 

The  defense  was  that  the  defendant  had  the  absolute  and  lawful  right 
to  set  the  spring  gun,  and  that  he  owed  no  duty  to  a  trespasser.  Conse- 
quently that  he  had  committed  no  crime.  In  effect  it  was  held  that 
means  calculated  to  produce  death  or  serious  bodily  harm  could  not  be 
intentionally  resorted  to  for  the  purpose  of  preventing  a  trespass. 

In  Jobe  V.  Houston,  23  S.  W.  Bep.,  408,  and  Ford  v.  Taggart,  4  Texas, 
492,  it  is  held  by  the  courts  of  this  State  that  it  is  no  justification  for 
the  killing  of  animals  that  they  were  trespassing  upon  another^s  prem- 
ises, or  doing  injury  to  his  property. 

'^If  we  view  the  conduct  of  the  plaintiff  in  entering  the  melon  patch 
of  the  defendant  as  that  of  a  mere  trespasser,  or  as  one  entering  in  day- 
time with  the  intention  of  stealing,  the  facts  of  this  case  call  for  an  ap- 
plication of  the  principles  decided  in  the  foregoing  cases,  and  the  de- 
fendant was  properly  held  liable. 

Article  790  of  the  Penal  Code  makes  the  theft  of  melons  a  misde- 
meanor, punishable  by  fine  not  exceeding  $100.  Article  674,  Penal 
Code,  which  justifies  homicide  in  defense  of  property,  in  so  far  as  it 
refers  to  the  crime  of  theft  is  as  follows :  "Homicide  is  permitted  in  the 
necessary  defense  of  person  or  property  under  the  circumstances  and 
subject  to  the  rules  here  set  forth.'*  Article  675  provides  that  homicide 
for  theft  at  night  is  justifiable,  when  committed  under  the  following 
circumstances :  'Tirst  It  must  reasonably  appear  by  acts,  or  by  words 
coupled  with  the  acts  of  the  person  killed,  that  it  was  the  purpose  and 
intent  of  such  person  to  commit  one  of  the  offenses  above  named," 
which  includes  theft  at  night.  "Second.  The  killing  must  take  place 
while  the  person  killed  was  in  the  act  of  committing  the  offense,  or 
after  some  act  done  by  him  showing  evidently  an  intent  to  commit  such 
offense.  Third.  It  must  take  place  before  the  offense  committed  by 
the  party  killed  is  actually  completed.  Eighth.  In  case  of  burglary 
and  theft  by  night,  the  homicide  is  justifiable  at  any  time  while  the 
offender  is  in  the  building,  or  at  the  place  where  the  theft  is  committed, 
or  is  within  reach  of  gunshot  from  such  place  or  building." 

If  the  plaintiff  had  entered  the  premises  at  night,  with  the  purpose 
and  intention  of  stealing  the  melons,  and  his  conduct  had  been  of  such  a 
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character  as  to  make  it  reasonably  appear  tliat  such  was  his  purpose,  bis 
death  by  killing  would  have  been  justifiable.  The  killing  must  take 
place  while  the  offender  is  in  the  act  of  committing  the  offense,  or  after 
some  act  done  by  him  showing  an  intention  to  commit  the  offense;  or 
if  the  theft  is  completed,  the  killing  must  occur  within  gunshot  distance 
of  the  place  where  the  theft  was  committed. 

We  are  also  of  the  opinion  that,  in  a  proper  case,  the  rule  of  law  just 
stated  will  justify  the  homicide  of  one  who  in  the  nighttime  unlawfully 
invades  or  trespasses  upon  the  premises  of  another,  with  no  purpose  or 
intention  to  steal,  but  whose  conduct  is  of  such  a  character  as  to  make 
it  reasonably  appear  to  one  exercising  proper  care  and  caution  that 
such  was  his  intention.  The  apprehension  upon  the  part  of  the  slayer 
must  be  reasonable,  not  merely  conjectural,  such  as  might  arise  from 
the  mere  presence  of  the  intruder,  but  must  be  predicated  upon  some  act 
upon  the  part  of  the  deceased  of  a  nature  calculated  to  arouse  in  the 
mind  of  one  of  ordinar}'  prudence  and  caution  that  a  theft  is  about  to  be 
committed.^ But  in  our  opinion  the  facts  of  this  case,  as  settled  by  the 
verdict  of  the  jury,  or  when  considered  as  aided  by  the  verdict  viewed 
in  the  light  of  the  charge,  render  inapplicable  either  of  the  defenses 
stated. 

From  these  considerations  it  will  be  assumed  that  the  plaintiff  en- 
tered the  premises  without  knowledge  of  the  existence  of  the  spring 
gun,  or  that  the  defendant  guarded  and  protected  his  melon  patch  by  the 
use  of  such  means ;  that  he  either  entered  in  the  daytime  or  nighttime, 
for  as  to  this  fact  the  evidence  is  conflicting.  In  the  manner  that  the 
issue  was  submitted  by  the  charge  of  the  court,  the  jury  could  find  for 
plaintiff  in  either  event ;  therefore,  it  can  not  be  said  that  the  verdict  de- 
termines the  time  when  the  entry  was  made.  But  it  may  be  assumed 
that  if  he  entered  the  premises  in  the  night,  it  was  not  with  the  purpose 
and  intent  to  steal,  for  if  such  had  been  the  case,  the  jury  could  not,  in 
view  of  the  charge  of  the  court,  have  found  in  favor  of  the  plaintiff.  The 
charge  of  the  court  does,  in  effect,  assume  that  the  gun,  loaded  and 
charged  as  it  was  shown  to  be,  was  a  deadly  weapon,  or,  more  properly 
speaking,  one  calculated  to  produce  serious  bodily  injury;  and  this  as- 
sumption, in  view  of  the  facts,  .was  the  only  conclusion  that  could  be 
reached ;  and  then  in  effect  instructs  the  jury  that  the  use  and  employ- 
ment of  such  means  would  be  unlawful  and  without  justification,  un- 
less the  plaintiff  entered  the  premises  in  the  nighttime  for  the  purpose 
of  stealing  the  defendant's  melons.  The  determination  of  this  fact  by 
the  verdict  in  favor  of  the  innocence  of  the  plaintiff  of  any  criminal 
purpose  and  intent,  puts  him,  in  entering  the  premises,  so  far  as  the 
right  of  the  defendant  to  use  violent  and  dangerous  means  to  repel  him 
is  concerned,  in  the  attitude  of  a  mere  trespasser,  whom  the  defendant 
would  not  be  justified  in  firing  upon,  unless  the  entry  in  the  nighttime, 
although  not  criminally  made,  was  under  such  circumstances  and  with 
such  conduct  as  was  reasonably  calculated  to  create  in  the  mind  of  the 
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(defendant^  dctisg  with  ordinary  prudence,  the  belief  that  the  plaintiff 
was  about  to  steal  the  melons. 

A  Under  the  facts  of  the  case,  this  defense  is  not  available  for  two  rea- 
sons :  First.  Because  it  appears  that  at  the  time  that  the  gun  was  dis- 
charged, the  only  act  of  the  plaintiff  indicating  an  unlawful  purpose 
was  his  mere  presence  in  the  defendants  inclosure  near  the  melon  patch. 
There  were  no  words,  acts  or  conduct  up  to  that  time,  other  than  might 
arise  from  his  mere  presence  in  near  proximity  to  the  patch,  that  indi- 
cated a  purpose  and  intent  to  steal.  In  order  under  the  statute  to  justify 
firing  upon  the  intruder  upon  the  supposition  that  he  was  about  to  steal, 
it  must  be  done  after  words,  acts  or  conduct  upon  his  part  indicating 
that  such  was  his  intent  or  purpose.  If  the  defendant  had  been  present 
and  actually  fired  the  gun,  in  the  light  of  the  facts  then  existing,  he 
would  have  been  guilty  of  a  crime,  as  the  assault  would  not  have  been 
justifiable.  When  he  set  the  spring  gun  and  undertook  by  that  means 
to  use  and  put  in  motion  a  deadly  weapon,  the  discharge  of  which  he 
must  have  known  would  inflict  seriously  bodily  injury,  its  discharge 
could  only  be  justified  by  the  conditions  existing  at  that  time;  and  if 
they  were  such  as  would  not  have  excused  him  if  he  was  present  and 
actually  fired  the  gun,  they  would  not  excuse  him  if  fired  in  his  ab- 
sence. He  can  not  legally  indirectly  do  that  which  the  law  directly  .pro- 
hibits. 

The  views  just  expressed  are  limited  to  the  facts  of  this  case,  and  are 
not  intended  to  state  a  rule  of  law  applicable  to  all  cases  that  might  arise 
.when  a  trespasser  is  injured  by  the  owner  when  found  upon  his  prem- 
ises. There  may  be  pari:s  of  a  premises,  such  as  rooms  of  a  residence, 
that  may  be  so  private  and  secluded  that  the  bare  presence  therein  in 
the  nighttime  of  an  intruder  might  be  considered  an  act  or  conduct  in- 
dicating a  purpose  to  commit  some  one  or  more  of  the  crimes  that  justfy 
homicide  at  night,  and  in  such  a  case  homicide,  if  committed,  might 
be  excusable.  Nor  do  we  mean  to  intimate  that  the  owner  may  not,  un- 
der some  circumstances,  resort  to  dangerous  means  to  prevent  a  forcible 
and  violent  invasion  or  destruction  of  his  property.  The  act  of  the  in- 
truder may  be  so  wanton,  willful  and  destructive  that  exceptional  in- 
stances might  arise  that  would  authorize  the  application  of  force  to 
force,  which  might  be  necessary  to  overcome  the  destructive  violence  of 
the  intruder. 

Second.  If  it  is  possible  that  we  are  mistaken  in  the  views  just  ex- 
pressed and  the  construction  we  have  placed  upon  the  evidence,  the  de- 
fense interposed  would  not  justify,  because  it  appears  from  the  facts 
that  the  discharge  of  the  gun  that  occasioned  the  injury  was  hours  after 
it  was  placed  in  position,  and  at  a  time  when  the  defendant  was  not  pres- 
ent. To  perfect  this  defense  he  must  act  upon  the  reasonable  assump- 
tion, predicated  upon  the  immediate  conduct  of  the  intruder  that  he  is 
about  to  commit  the  offense,  and  will  do  so,  unless  the  dangerous  means 
employed  prevent  him.  The  defense  arises  at  the  time  that  the  shot 
is  fired,  or  upon  conduct  existing  immediately  preceding  it,  and  can 
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not  be  predicated  by  relation  back  to  the  time  that  the  spring  gun  was 
set,  so  as  to  make  that  act  operate  as  an  excuse  for  conduct  which  sub- 
sequently occurred,  which  in  its  nature  could  not  be  available  as  a  de- 
fense unless  the  defendant  was  present,  so  as. to  act  upon  the  reasonable 
appearances  indicating  that  the  trespasser  is  about  to  steaL 

As  said  before,  the  defendant  may  have  lawfully  placed  in  positioil 
a  spring  gun  as  a  protection  to  his  property  against  a  thief  in  the  nights 
time,  and  if  one  of  that  class  is  shot  at  night,  he  would  not  be  liable; 
but  he  could  not  lawfully  employ  it  in  firing  upon  a  mere  trespasser, 
unless  upon  one  whose  conduct  in  the  nighttime  was  of  a  character  to 
produce  the  reasonable  belief  that  he  was  about  to  steal. 

The  very  nature  of  the  defense,  to  be  justifiable  upon  this  last  ground, 
calls  for  the  presence  of  the  party  inflicting  the  injury  at  the  time  and 
place  it  occurred,  for  his  state  of  mind  aroused  and  then  existing  by  the 
conduct  of  the  trespasser  as  he  views  it,  is  what  gives  rise  to  tiie  oc- 
casion to  fire  the  shot,  and  is  what  completes  the  defense.  ^ 

In  one  of  the  charges  of  the  plaintiff  in  error,  which  was  refused  by 
the  court,  an  instruction  is  asked  to  the  eflfect  fhat  if  the  defendant,  in 
the  use  of  ordinary  care,  set  out  the  spring  gun  at  night,  under  the  rea- 
sonable belief  and  anticipation  that  no  one  but  a  thief  at  night  would  go 
before  the  gun,  then  he  would  not  be  liable  to  the  plaintiflE. 

Every  man  is  held  to  the  necessary,  natural  and  probable  conse- 
quences of  his  act,  the  contemplation  of  which  the  law  presumes,  whether 
or  not  he  does  so  in  fact.  The  defendant,  it  is  true,  placed  the  gun  with 
the  view  of  firing  upon  a  thief,  with  the  intent  and  purpose  to  injure, 
and  with  the  knowledge  that  the  means  employed  were  of  a  nature  cal- 
culated to  produce  that  result.  If  the  gun  was  fired  at  a  time  and  under 
circumstances  for  which  the  law  would  furnish  no  excuse  or  justifica- 
tion, the  fact  that  it  was  prepared  and  set  for  a  lawful  purpose  would 
furnish  no  excuse  for  the  consequences  that  resulted  from  ite  unlawful 
discharge.  The  setting  of  the  gun  is  one  of  the  incidents  in  the  chain 
of  causation  that  produced  the  effect,  but  the  immediate  and  proximate 
cause  of  the  injury  was  its  discharge  at  a  time  and  under  circumstances 
which  made  the  act  unlawful.  The  original  purpose,  however  innocent, 
became  immediately  criminal  as  soon  as  the  innocent  means  were  em- 
ployed in  an  unlawful  way.  The  intent  to  injure  some  one  was  in  the 
contemplation  of  the  defendant  when  he  set  out  the  gun.  The  fact 
that  in  executing  this  purpose  a  mistake  was  niade  and  one  of  a  class  was 
injured  that  was  not  within  his  contemplation,  may  remove  the  act 
from  a  higher  to  a  lesser  degree  of  criminality,  but  will  not  excuse.  If 
one  with  so  little  regard  for  human  life  sets  out  a  spring  gun  with  the 
purpose  and  intent  to  injure,  he  must  accept  fhe  chances  of  its  discharge 
at  the  wrong  time,  and  under  circumstances  that  may  occasion  injury  to 
an  innocent  trespasser.  He  can  not  be  heard  to  say  that  that  was  a  con- 
sequence unforeseen,  and  therefore  it  was  not  the  proximate  result  of  his 
acts. 

It  is  contended  that  the  court  erred  in  not  submitting  to  the  jury  the 


Grant  v.  Hass.  697 

question  of  contributory  negligence.  The  court  did  instruct  the  jury 
tiiat  the  plaintiff  could  not  recover  if  when  he  entered  the  premises  he 
had  notice  of  the  existence  of  the  spring  gun,  or  if  he  knew  that  the 
defendant  guarded  his  premises  by  such  means.  Further  than  as  ,the . 
question  was  submitted  by  the  charge,  we  do  not  believe  that  the  issue 
of  contributory  negligence  was  in  the  case.  Plaintiff,  when  injured, 
was  walking  through  the  defendant's  field  near  the  melon  patch,  going 
to  the  latter's  residence.  ^ 

There  is  no  evidence  whatever  of  a  want  of  care  upon  the  part  ol 
plaintiff,  and  the  evidence  shows  that  he  did  not  see  the  gun  or  wire 
attached  to  the  same  until  after  he  came  in  contact  with  it  and  the  gun 
dischiarged.  The  evidence  does  not  show  that  the  plaintiff  possessed 
knowledge  of  any  fact  that  would  arouse  anticipation  that  he  would 
likely  encounter  dangerous  agencies  to  life,  planted  and  fixed  in  de- 
fendant's field.  He  was  not  bound  to  guard  against  a  danger  that  he 
possessed  no  knowledge  of  and  had  no  reasonable  expectation  existed. 
A  similar  defense  was  raised  in  Hooker  v.  Miller,  37  Iowa,  613,  but  was 
refused  by  the  court. 

We  find  no  error  in  the  record,  and  the  judgment  is  afiBrmed. 

Affimied. 
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Abatement. 

fcjee  Plea  in  Abatement. 

To  pleadings  of  plaintiff  in  trespass  to  try  title  seeking  injunction  against 
defendants  maintaining  a  dam,  the  right  to  construct  and  maintain  which  was 
claimed  by  plaintiffs,  a  plea  in  abatement  setting  up  a  previous  suit  for  a  sim- 
ilar injunction  against  defendants  and  proceedings  for  violation  of  same,  which 
was  then  pending  on  an  appeal  by  plaintiffs,  was  properly  sustained.  Cornick 
V.  Arthur,  579. 

Abandonment. 

Of  homestead  gi%^8  no  force  to  prior  void  mortgage  on'  it.    See  Homestead,  7. 

Of  business  homestead.    8ee  Homestead,  11. 

Of  .suit  against  insolvent  debtor  by  filing  plea  in  bankruptcy  court.  See  Gar- 
nishment, 6. 

Abstract  of  Title. 
Proper  definition  of,  given  in  charge.    See  Sale  of  Land,  5. 

Accident  Insurance. 

1.  In  suit  on  an  accident  policy,  not  insuring  plaintiff  against  injuries  inten- 
tionally infiicted  by  himself  or  others,  evidence  is  considered  and  held  to  show 
that  plaintiff's  injury  was  intentionally  infiicted,  in  self-defense,  by  one  on 
whom  he  had  made  an  attack,  and  juclgment  reversed  and  rendered.  Fidelity 
Co.  v.  Smith,  111. 

2.  A  clause  in  an  accident  policy  stipulating  that  the  insurance  does  not 
cover  an  accident  or  death  resulting  wholly  or  partially  from  the  "voluntary  or 
involuntary"  taking  of.  poison,  exempts  the  insurer  where  the  death  of  the  in- 
sured results  from  the  taking  of  a  dose  of  poisonous  medicine  through  mistake, 
as  the  term  "involuntary,"  as  used  in  the  policy,  is  not  restricted  to  an  act 
forced  on  the  insured,  but  properly  includes  acts  not  intentionally  done.  Ken- 
nedy V.  Insurance  Co.,  509. 

Account. 

Against  county  not  aided  by  being  sworn  to.    See  Quarantine,  4. 

Accounting. 
Rule  of,  applied  to  an  illegal  partnership.    See  Corporations,  6. 
Delayed  through  fraud,  interest  allowed.    See  Partnership,  6. 

Acquiescence. 

By  railroad  as  to  use  of  a  crossing.    See  Railroads,  13,  28. 

Action  for  Death. 
By  wife  who  was  separated  from  the  hus^band.    See  Carriers  of  Pasj^engers,  6. 

1.  In  action  of  damages  for  causing  death  a  petition  is  sufficiently  specific 
as  to  the  negligence  charged  where  it  alleges  that  the  deceased,  while  a  passenger 
on  defendant's  train,  was  killed  by  reason  of  the  derailment  of  the  train,  causod 
by  the  negligence  of  the  servants  in  charge  thereof.    Railway  v.  Contreras.  480. 

2.  Where  a  posthumous  child  sues  for  damages  sustained  through  negligence 
causing  his  father's  death,  the  fact  that  his  mother  and  the  other  children  have 
already  recovered  for  the  damages  they  sustained  by  the  death  can  not  defeat 
plaintiff's  right  of  recovery,  but  may  be  shown  by  the  defendant  as  bearing  on 
the  extent  of  the  present  recorery.    Id. 
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Act  of  Legislature. 
As  to  mandates — time  of  taking  effect — emergency  clause.    See  Appeal,  6. 

Act  of  God. 

Galveston  storm — loss  of  grain  after  wrongful  delivery  by  carrier.  See  Car- 
riers of  Freight,  4. 

Missouri  snowstorm  in  winter  season  is  not.    See  Carriers  of  Freight,  13. 

Washout  of  a  city  bridge.    See  Personal  Injuiy,  9. 

Actual  Settler. 
Erroneous  charge  defining.    See  School  Land,  5. 
Applying  to  purchase  before  reaching  the  land.    See  School  Land,  6. 

Adequate  Remedy. 
As  restraining  execution  of  land.    See  Injunction,  3. 

Administrator. 
Not  entitled  to  restrain  sale  of  land.    See  Injunction,  4. 

Admissions. 

Of  partner  to  prove  partnership.    See  Partnership,  2. 

Admissions  made  in  pleadings  may  be  introduced  in  evidence,  though  the 
party  has  abandoned  them  by  amendment.    Felton  t.  Talley,  336. 

Adverse  Possession. 

Conflicting  boundaries — actual  possession  necessary.    See  Limitations,  2. 

Where  in  trespass  to  try  title  the  defendant  pleaded  limitation  and  adverse 
possession  by  inclosure,  and  the  court  charged  that  if  the  land  was  inclosed  by 
fences  on  three  sides,  and  that  a  bayou  on  the  fourth  side  was  a  stream  of 
such  nature  and  depth  as  to  constitute  a  barrier,  there  was  such  an  inclosure 
as  would  satisfy  the  statute,  such  charge  was  reversible  error  in  the  absence 
of  any  evidence  as  to  the  nature  and  size  of  the  stream.  Cochran  v.  Moerer, 
495. 

Affidavit. 

To  amount  of  debt,  held  sufficient.    See  Attachment,  1. 

To  excuse  failure  to  file  briefs  in  time,  held  too  indefinite.  See  Practice  on 
Appeal,  5. 

Agent  and  Agency. 
See  Sale  by  Agent. 

False  statement  by  agent.    See  Telegraph  Company,  4. 
Contract  by,,  charges  principal  with  notice.    See  Oil  Lease  Contract,  2. 
JMot  necessary  for  charge  to  define  "agency."    See  Liquor  Dealer's  Bond,  6. 
Husband  as  wife's  agent — notice  of  his  own  fraud.    See  Husband  and  Wife,  1. 
Contract  enlarging  scope  of  agency,  held  not  a  new  contract.    See  Set-off,  1. 

Agreement  of  Counsel. 

To  admit  hearsay  evidence  held  binding.    See  Hearsay. 
Construed  as  to  extent.    See  Railroads,  32. 

Allegata  and  Probata. 
In  case  of  injury  to  the  nervous  system.    See  Evidence,  8. 
See  Pleading,  3,  4. 

Amendment. 
Remand  of  cause  in  order  to  permit  below.    See  Plea  in  Abatement,  3. 

Amount  in  Controversy. 
In  county  court.    See  Jurisdiction,  1. 
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Ancient  Instnnnent. 
Certified  copy  of  ancient  record  is.    See  Deed,  11. 
Presumption  as  to  powers  in.    See  Trespass  to  Try  Title,  3. 

Appeal 

See  Assignment  of  Error;  Bills  of  Exception;  Practice  on  Appeal. 
To  city  council  by  discharged  policeman.    See  Officer,  2. 
Remedy  by,  precludes  mandamus.    See  Contempt,  4. 
From  adjudication  in  bankruptcy.    See  Garnishment,  3. 
From  a  judgment  not  a  final  one.    See  Judgment,  0. 
Costs  of,  in  case  of  remittitur.    See  Remittitur,  2. 

1.  Where  in  an  action  against  two  defendants,  one  of  them  pleads  a  mis- 
joinder of  parties  ahd  actions  in  that  the  causes  of  action  asserted  against  the 
defendants  respectively  are  separate  and  distinct,  but  upon  a  trial  on  the  merits 
judgment  is  rendered  in  favor  of  the  defendant  so  pleading,  error  of  the  court 
in  overruling  such  plea  is  not  reversible  error  as  to  the  other  defendant,  in  the 
absence  of  a  showing  of  injury  thereby.    Railway  v.  Weddington,  235. 

2.  It  was  not  error  to  overrule  a  plea  in  abatement  setting  up  that  defend- 
ant was  an  insolvent  corporation  in  the  hands  of  its  trustees,  where  the  plea 
was  not  sworn  to,  nor  filed  in  due  order  of  pleading,  and  no  evidence  was 
o£fered  in  its  support.    Id. 

3.  That  the  judgment  declared  plaintiff's  lien  on  the  property  in  controversy 
superior  to  that  of  another  defendant  who  is  not  complaining,  is  not  reversible 
error  in  the  absence  of  a  showing  of  injury  thereby.    Id. 

4.  An  order  overruling  a  motion  to  dismiss  a  remanded  case  for  the  reason 
that  the  mandate  was  not  taken  out  within  twelve  months,  being  interlocutory, 
can  not  be  appealed  from.    Gregory  v.  Bank,  497. 

5.  The  Act  of  April  10,  1901,  requiring  the  mandate  to  be  taken  out  in  cases 
reversed  and  remanded,  took  effect  ninety  days  after  the  adjournment  of  the 
Legislature,  and  not  on  the  date  of  its  approval.    Id. 

6.  Where  the  plaintiff  recovers  against  several  defendants  and  only  one  of 
them  appeals,  the  appellate  court  has  not  jurisdiction  to  consider  a  cross-assign- 
ment by  the  other  defendants  seeking  a  reversal  of  plaintiff's  judgment  as 
against  them.    Smith  v.  Bunch,  541. 

7.  The  appellate  court  will  not  correct  a  probable  clerical  error  in  the  tran- 
script, the   proper  remedy  being  by  certiorari  to  perfect  the  record.    Id. 

Appeal  to  County  Court. 

Where  plaintiff  sued  in  the  justice  court  fojr  an  amount  due  on  a  special 
salary  contract,  and  on  appeal  to  the  county  court  filed  an  amendment  therein 
seeking  to  recover  an  additional  amount  claimed  as  due  on  a  guaranty  contract, 
being  a  separate  distinct  item  accruing  subsequently  to  the  special  salary,  such 
amendment  set  up  a  new  cause  of  action,  and  the  court  erred  in  refusing  to 
sustain  exceptions  thereto.    Insurance  Co.  v.  Murff,  593. 

Appearance. 

.    Forbidding  attorney  to  appear  in  court.    See  Contempt,  1. 

Argument  of  CounseL 

It  was  highly  improper  for  counsel,  in  a  garnishment  proceeding  against  a 
bank,  to  argue  to  the  jury  that  the  sworn  answer  of  the  bank  was  evidence  to 
be  considered  by  them,  and  to  appeal  to  them  as  Southern  gentlemen,  to  find  in 
favor  of  a  Southern  woman  as  against  a  soulless  corporation  from  the  North, 
and  the  court  did  right  in  admonishing  counsel  and  in  directing  the  jury  not  to 
consider  such  argument.    Id. 

Arrest. 

Officer  killing  in  making — Pliability  of  his  sureties.    See  Official  Bond. 

Assault. 
Duty  of  carrier  to  protect  passenger  against.    See  Carriers  of  Passengers,  3. 
By  railroad  policeman — liability  of  company  for.    See  Railroads,  31,  &. 
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AMtgDmeiit. 
Of  l«aiie  without  lesAor'a  consent — objection  waived.    See  Lease.  1. 

Ajtifmnmt  of  Eiror. 

As  to  dismisjial  of  a  defendant  below.    See  Practice  on  Appeal,  3. 

1.  An  assignment  of  error  to  the  court's  action  in  overruling  a  general  de- 
murrer to  plaintiff's  petition  because  it  does  not  allege  that  there  was  no  admin- 
istration on  the  estate  of  plaintiffs'  ancestress  and  no  necessity  therefor,  and 
because  there  is  no  evidence  in  the  record  to  show  such  facts,  will  not  support 
a  proposition  that  it  was  necessary  to  prove  such  facts,  and  does  not  raise  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the  judgment  on  that  issue, 
liughey  V.  Mosby,  76. 

2.  An  assignment  of  error  that  "the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial,  in  that  the  motion  set  out  good  cause  for  a  new  trial," 
is  too  general.    Id. 

3.  An  assignment  and  proposition  thereunder  not  followed  by  a  sufficient 
statement,  one  pointing  out  in  a  particular  manner  that  part  of  the  proceedings 
contained  in  the  record  in  which  the  error  is  complained  of,  will  not  be  consid- 
ered, but  regarded  as  waived.  Rule  31,  Courts  of  Civil  Appeals.  Swift  ▼. 
Bruce,  92. 

4.  An  assignment  of  error  complaining  of  several  different  matters  without 
segregating  the  particular  errors  complained  of,  and  which  is  not  followed  by 
a  proposition  and  statement  from  the  record  as  required  by  the  rules,  can  not 
be  considered.  Rev.  Stats.,  art.  1018;  Rules  of  Courts  of  Civil  Appeals,  25,  26, 
30,  31.    Holton  v.  Railway,  128. 

5.  Where  an  assignment  alleges  error  in  the  charge  of  the  court,  the  portions 
complained  of  should  be  copied  in  the  statement  following  the  proposition,  with 
reference  made  to  the  pages  of  the  record  on  which  they  may  be  found.    Id. 

Assumed  Risk. 

Flagman  at  railroad  crossing.    See  Railroads,  17. 

Evidence  considered  in  case  of  a  car  inspector  who,  while  clinging  to  the  side 
of  a  moving  car  in  the  yards  where  he  usually  worked,  was  struck  by  an  un- 
lighted  switch  stand,  dangerously  near  the  track,  after  having  just  warned  a 
companion  of  a  similar  peril,  and  held  not  to  show,  as  matter  of  law,  contribu- 
tory negligence  or  assumption  of  the  risk.    Railway  v.  Bearden,  68. 

Attachment. 

1.  In  a  suit  on  a  note,  an  affidavit  for  attachment  which  correctly  states  the 
amount  of  the  debt  due  need  not  state  that  it  was  due  on  the  note  sued  on 
nor  show  wliat  payments  thereon  had  reduced  it  to  the  amount  claimed.  Teague 
v.  Lindsey,  161. 

2.  An  answer  by  the  wife  to  a  suit  upon  a  note  given  by  the  husband,  with 
attachment  of  community  property,  which  alleges  abandonment  of  her  by  the 
husband  and  appropriation  by  him  of  the  larger  part  of  their  common  property, 
and  seeks  to  have  the  attached  real  estate  decreed  to  her  free  from  the  attach- 
ment lien,  disclosed  no  defense  and  was  subject  to  demurrer,  being,  in  effect, 
an  attempt  to  procure  a  partition  of  the  community  property,  with  which  plain- 
tiff had  no  concern.    Id. 

Attachment  Lien. 

l*revails  against  prior  unrecorded  deed.    See  Registration,  1. 

Attorney. 

rresuniption  as  to  authority  of,  to  make  compromise.    See  Res  Adjudicata,  10. 
See  Agreement  of  Counsel;  Argument  of  Counsel. 

Attomey  Fees. 

Allowan<r  of,  as  exemplary  damages.    See  Execution  Sale,  3. 

Recoverable  on  indemnity  bond.    See  Life  Insurance,  3. 

1.  Before  the  maturity  of  a  note  calling  for  attomey  fees,  .if  collected  by 
judicial  proceedings,  the  maker  died,  and  plaintiff,  the  holder  of  the  note,  em- 
ployed  an   agent  who   was   not  an   attorney   to  present  the   note  against   the 


Index.  703 

Attorney  Feca — continued. 

maker's  estate.  Such  presentment  was  made  before  the  maturity  of  the  note, 
and  the  amount  due,  with  interest,  was  allowed.  The  claim  on  the  note  not 
having  been  paid  when  the  note  matured,  plaintiff  employed  attorneys  who  pra- 
ciu*ed  an  order  of  the  probate  court  for  the  sale  of  property  of  the  estate  to  pay 
the  note,  after  which  they  presented  a  claim  for  attorney's  fees,  which  was  not 
allowed  by  the  executor.  The  affidavit  to  the  original  claim  by  the  agent  stated 
that  "the  claim  represented  by  said  note  and  deed  of  trust  was  just."  Held 
that  this  was  broad  enough  to  embrace  the  whole  debt,  including  the  attorney 
fees,  and  the  allowance  of  only  the  principal  and  interest  was  equivalent  to  a 
rejection  of  the  attorney  fees,  and  claim  therefor  not  having  been  brought  within 
ninety  days  after  the  rejection,  was  barred  by  limitati(\n.  Wicks-Nease  v.  James, 
151. 

2.  If,  as  contended,  the  claim  for  attorney  fees  was  not  presented  to  the  exe< 
cut6r,  then  it  was  waived,  and  plaintiff  is  therebv  estopped  to  afterwards  claim 
it.    Id. 

3.  The  claim  for  the  attorney  fees-  not  having  been  presented  until  more  than 
four  years  after  the  maturity  of  the  note,  was  barred  by  the  four  years  statute 
of  limitations.    Id. 

4.  The  contention  that  the  claim  for  the  attorney  fees  could  not  be  presented 
to  the  executor  at  the  time  the  claim  for  the  note  was  presented  because  the 
note  had  not  then  matured  is  not  tenable,  since  the  fact  that  the  principal  and 
interest  of  the  note  could  be  Uien  claimed  carried  with  it  the  right  to  have 
claimed  the  attorney  fees.    Id. 

5.  The  collection  of  the  note  through  the  probate  court  was  by  judicial  pro- 
ceedings, and  no  attorneys  having  been  employed  to  procure  the  allowance  of 
the  claim,  the  holder  of  the  note  was  not  entitled  to  maintain  a  suit  against 
the  estate  for  the  attoi-ney  fees  on  the  ground  that  after  the  judgment  of  the 
probate  court  was  obtained  he  employed  attorneys  to  collect  the  claim,  or  to 
accelerate  its  payment.    Id. 

6.  Attorney  fees,  in  actions  for  conversion,  are  not  recoverable  in  this  Stat  3 
as  actual  damages.    Lee  v.  McDonnell,  468. 

Attornment. 
Not  warranted  and  not  terminating  lease.    See  landlord  and  Tenant,  5. 

Auditor's  Report. 

Where  the  action  was  one  by  a  principal  to  compel  an  accounting  and  to 
set  aside  settlements  made  with  her  agent,  evidence  of  items  in  plaintiff's  favor 
was  admissible  under  exceptions  by  her  to  an  auditor's  report,  although  her 
petition  contained  no  such  items  or  charges,  since,  by  virtue  of  the  statute,  ex- 
ceptions to  an  auditor's  report  become  a  part  of  the  pleadings  in  the  case.  Rev. 
Stats.,  art.  1496.    Lumpkin  v.  Jaquess,  10. 

Baggage. 

liOss  of — connecting  lines.    See  Carriers  of  Passengers,  8. 
Liability  for,  of  terminal  line.    See  Connecting  Lines,  2-4. 

Banks. 

Failing  to  repudiate  unauthorized  action  of  cashier.    See  Estoppel,  1. 

1.  Where  a  bank  holding  a  draft  for  collection  accepts  in  payment  a  check 
by  the  drawee  against  funds  in  the  bank  to  his  credit,  and  the  bank  having  on 
hand  money  to  the  amount  of  the  check,  charges  the  amount  to  the  drawee, 
the  status  of  the  funds  in  the  bank  and  the  relation  of  the  bank  and  drawer  are 
the  same  as  though  the  bank  had  received  money  in  payment.  Shoe  Co.  v.  Mur- 
ray, 2.59. 

2.  Where  a  draft  was  sent  to  a  bank  for  collection,  and  it  made  the  collec- 
tion, and  thereafter  made  an  assignment  for  the  benefit  of  its  creditors,  turning 
over  to  the  assignee  more  cash  than  the  amoimt  of  such  collection,  the  drawer 
was  not  entitled  to  follow  the  funds  in  the  hands  of  the  assignee  as  a  trust 
fund,  there  being  no  proof  that  the  owner  of  the  bank  knew  of  its  insolvency 
at  the  time  the  collection  was  made,  and  no  evidence  of  the  course  of  dealing 
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bet^ireen  the  drawer  and  the  bank,  or  of  any  instructions  given  by  the  drawer, 
or  of  any  facts  such  as  would  establish  between  the  drawer  and  the  bank  any 
relation  other  than  that  of  ordinary  debtor  and  creditor.    Id. 

Bankruptcy. 

Proceedings  in  not  defeating  a  garnishment.     See  Garnishment,  3. 

Benefit  Insurance. 

A  certificate  of  insurance  in  a  benefit  society  conditioned  that  insured  should 
have  paid  all  assessments  called  to  the  benefit  fund  and  complied  with  the  re- 
quirements of  the  by-law^  of  the  order,  which  by-laws  authorized  his  suspen- 
Ision  for  failure  to  pay  all  assessments,  was  avoided  by  his  suspension  for  fail- 
ure to  pay  an  assessment  duly  levied  for  other  purposes  than  the  benefit  fund. 
Both  the  conditions  prescribed  by  the  certificate  and  those  provided  by  the  by- 
laws were  binding,  and  a  failure  to  comply  with  the  latter  authorized  his  sus- 
pension.    Supreme  Council  v.  lAuders,  338. 

Bill  of  Exceptions. 
Necessary  to  show  error  in  refusing  continuance.    See  Ck>ntinuance,  1. 

1.  Where  the  judge  indorsed  on  a  bill  of  exceptions  that  he  had  presented  it 
to  the  opposing  counsel,  who  refused  to  agree  to  it,  and  that  the  bill  "is  by  me 
disallowed  because  incorrect,"  this  showed  that  the  bill  was  disallowed  not 
merely  because  of  such  refusal,  but  because  it  was  incorrect.  Railway  v.  Col- 
lins, 70. 

2.  Exceptions  to  rulings  on  admissibility  of  testimony  can  not  be  considered 
where  the  bills  are  embraced  in  a  statement  of  facts  filed  after  adjournment  of 
the  term.    Railway  v.  Mc Arthur,  206. 

Bond. 

Of  guardian — amount.    See  Guardian  and  Ward,  1. 

Sureties  on  hirer's  bond  not  liable  for  cruel  treatment.  See  County  Con- 
victs, 1. 

Amount  named  in,  is  not  liquidated  damages.    See  County  Convicts,  2. 

Of  indemnity  to  employer — execution  shown.    See  Evidence,  16. 

Not  executed  so  as  to  be  a  partnership  bond.    See  Liquor  Dealer's  Bond,  2. 

Of  indemnity;  extent  of  recovery  on,  including  attorney  fees.  See  Life  In- 
surance, 3. 

Boundaries. 

Conflicting — actual  possession  necessary.    See  Limitations,  2. 

1.  In  a  case  of  conflicting  boundaries  where  there  is  no  evidence  of  the  foot- 
steps of  the  surveyor  of  either  survey  or  of  possession  or  of  acquiescence,  course 
and  distance  must  control,  and  the  junior  survey  must  yield  to  the  senior.  Hom- 
berger  v.  Giddings,  283. 

2.  Upon  an  issue  of  boundary  it  was  shown  that  plain tifi",  several  years  be- 
fore recovered  in  a  suit  the  land  that  he  claimed  to  be  in  the  survey  here  in 
controversy,  and  had  a  writ  of  possession  executed,  and  appointed  an  experi- 
enced surveyor  who  received  possession  from  the  sheriff,  and  that  the  line  se- 
lected by  him  was  the  same  as  here  contended  for  by  defendant.  Held,  that 
such  facts  did  not  constitute  an  estoppel.    Id. 

3.  Where  a  witness  testified  that  a  surveyor  was  with  him  when  he  found  a 
certain  marked  line,  but  he  related  no  declaration  of  surveyor,  such  testimony 
was  admissible  as  showing  how,  when,  and  under  what  circumstances  the  wit- 
ness gained  his  knowledge.    Id. 

Breach  of  Warranty. 

In  machinery — sufficiency  of  pleading.     See  Pleadings,  5. 

Briefs. 
Filed  by  appellant  too  late.     See  Practice  on  Appeal,  5,  0. 
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Borden  of  Proof. 

In  case  of  fire  set  by  sparks  from  engine.    See  Railroads,  1. 

In  case  of  fraudulent  sale.    See  Fraud,  2. 

Of  showing  that  a  title  tendered  was  objectionable.    See  Sale  of  Land,  8. 

When  on  plaintiff  and  when  on  defendant.  See  Contributory  Negligence,  1,  4, 
6,  7;  Personal  Injury,  10. 

Of  showing  heirship.    See  Heirship,  I. 

Is  on  claimant  under  junior  deed.    See  Innocent  Purchaser,  4. 

Of  showing  special  benefits  to  property  from  construction  of  railroad.  See 
Railroads,  22. 

As  to  showing  mental  incapacity.    See  Contract,  6. 

Where  in  an  action  to  recover  certain  mules,  brought  against  H.,  he  im- 
pleaded D.,  his  vendor,  as  a  defendant,  and  D.  pleaded  the  general  denial,  owner- 
ship, and  also  that,  as  a  partner  of  plaintiff,  he  had  sold  the  mules  to  H.,  hav- 
ing the  right  so  to  do  by  virtue  of  such  partnership,  it  was  error  for  the  court 
to  charge  that  the  burden  of  proof  was  on  D.  to  prove  such  partnership,  since 
such  defense  could  be  made  under  the  general  denial,  and  the  burden  was  on 
plaintiff  to  show  title  to  the  property.    Downtain  v.  Ray,  298. 

By-Laws. 

As  part  of  contract  of  insurance.    See  Benefit  Insurance',  1. 

Cancellation. 

Of  deedy  for  failure  to  pay  annual  rents  during  grantor's  lifetime.  See 
Deed,  1. 

Of  patent  to  Greer  County  school  lands.    See  School  Lands,  3. 

Car. 

Operation  of  push  car  to  haul  track  ballast  is  within  the  statute.  See  Fel- 
low Servants,  2^  3. 

Car  Coupling. 

Failure  of  to  work  held  not  proximate  cause  of  switchman's  injury.  See 
Proximate  Cause,  2. 

Care. 

See  Degree  of  Care;  Ordinary  Care;  Railroads,  30. 

Carriers  of  Freight. 

1.  Wihere  a  live  stock  shipment  contract  contains  a  provision  by  which  the 
owner  undertakes  to  feed  and  water  the  stock  while  in  transit,  the  fact  that 
no  reduction  is  made  in  the  regular  freight  rate  does  not  render  such  agreement 
by  the  owner  void  for  want  of  consideration  and  the  carrier  therefore  liable  for 
the  statutory  penalty — the  stock  not  having  been  fed  and  watered.  Rev.  Stats., 
art.  326.    Railway  v.  Peters,  6. 

2.  Where  the  carrier  did  not,  in  an  action  against  it  for  such  penalty,  plead 
the  shipper's  agreement  to  feed  and  water  the  cattle,  but  it  was  put  in  issue 
by  a  supplemental  petition  and  was  passed  on  by  the  jury,  this  was  sufH- 
cient.    Id. 

3.  A  written  statement  as  to  the  condition  of  the  stock,  signed  on  behalf  of 
the  owner  by  the  person  who  had  charge  of  them,  was  not  contractual  in  nature, 
nor  a  written  instrument  to  be  construed  by  the  court,  but  was  subject  to  con- 
tradiction and  explanation  as  evidence.    Id. 

4.  Grain  shipped  by  plaintiffs  to  Galveston,  to  their  own  order,  care  of  ele- 
vator of  Star  Mills,  to  which  it  had  been  sold,  was  delivered  by  the  carrier, 
without  authority,  to  the  Galveston  Wharf  Company,  at  its  elevator,  subject  to 
plaintiffs'  order,  and,  before  being  unloaded,  was  destroyed  by  the  great  storm 
of  September  8,  1900.  Held,  that  by  wrongful  delivery  the  carrier  became  at 
once  liable  to  the  shipper  for  its  value  and  was  not  relieved  by  its  subsequent 
destruction  by  the  "act  of  God."    Railway  v.  Seley,  158. 

6.    Owners  of  cotton,  destined  by  them  for  shipment  to  foreign  ports,  applied 
to  a  railway  for  foreign  bills  of  lading  over  its  road  and  defendant's  connect- 
ing line  to  Galveston,  with  directions   to  compress   it  at   Palestine,   where   it 
Vol.  31  Civil— 45. 
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reached  such  connecting  line  and  wheie  they  were  operating  a  compress.  This 
being  refused  they  took  bills  of  lading  to  Galveston,  with  directions  to  transport 
"flat,"  that  is,  without  compressing,  and  at  Palestine  exchanged  these  for  foreign 
bills  of  lading  by  defendant,  and  had  the  cotton  compress^  there  in  disregard 
of  the  rules  of  the  Railroad  Commission  as  to  compressing  cotton  in  transit. 
Held,  that  the  shipment  was  a  foreign  one,  despite  the  form  of  the  original  bill 
of  lading,  and  not  subject  to  State  regulations  as  to  compressing.  State  v. 
Railway,  219. 

6.  Where  plaintiff  sued  two  connecting  railways  for  damages  from  delay,  etc., 
in  the  transportation  of  cattle,  and  the  charge  limited  the  liability  of  each  to 
negligence  occurring  on  its  own  line,  without  reference  to  a  third  road  not  sued, 
on  whose  line  part  of  the  delay  occurred,  it  was  not  on  that  account  erroneous 
as  to  the  measure  of  damages  as  permitting  the  jury  to  assess  damages  against 
the  two  companies  sued  that  in  fact  occurred  on  all  three  of  the  lines.  Railway 
V.  Hall,  464. 

7.  The  evidence  showing  that  the  delay  on  such  third  line  could  not  have 
injured  the  cattle  or  affected  their  market  price,  the  charge  as  given  could  not 
have  been  prejudicial  to  defendants.    Id. 

8.  The  court  having  charged  that  each  defendant  could  be  held  liable  only 
for  its  own  negligent,  a  reference  in  the  charge  to  the  fact,  pleaded  by  plain- 
tiff, that  the  train  broke  in  two  on  one  of  the  lines  and  ran  together,  injuring 
the  cattle,  was  not  error  as  giving  undue  prominence  to  such  fact  and  tending  to 
minimize  the  injuries  on  the  other  line.    Id. 

9.  Where  the  suit  was  against  connecting  carriers  for  injuries  to  cattle  oc- 
curring on  a  through  shipment,  and  plaintiff  in  his  evidence  expressly  repudi- 
ated any  averment  in  his  petition  declaring  upon  a  joint  contract  for  the  deliv- 
ery of  the  cattle  at  destination,  and  no  such  issue  was  submitted  to  the  jury, 
but  only  those  arising  from  defendants*  common  law  liability,  the  court  prop- 
erly refused  a  peremptory  instruction  to  find  for  one  of  the  defendants  based 
on  the  ground  that  plaintiff  had  declared  upon  a  joint  contract  which  was  not 
proved.     Id. 

10.  Although  plaintiff,  who  was  unacquainted  with  the  distance,  testified  that 
the  connecting  carrier  could  not  have  delivered  the  cattle  at  the  time  agreed, 
having  received  them  from  the  other  line  so  late,  yet  as  one  of  defendants'  wit- 
nesses testified  to  facts  tending  to  show  that  this  could  have  been  done,  the 
issue  so  raised  was  one  for  the  jury.     Id. 

11.  In  an  action  for  damages  to  cattle  for  delay,  etc.,  in  transportation,  it  was 
not  error  to  refuse  a  charge  instructing  that,  in  determining  the  question  of 
reasonableness  of  time,  the  jury  should  consider  all  the  incidents  of  the  service, 
probable  breaking  of  machinery,  etc.,  where  the  court  had  already  charged  that 
what  would  be  an  unreasonable  delay  in  forwarding  and  transporting  the  cat- 
tle was  a  question  for  the  jury's  determination  from  all  the  facts  and  circum- 
stances in  evidence,  and  that  the  railway  company  was  not  obligated  to  trans- 
port the  cattle  in  any  specific  time.    Railway  v.  Smissen,  549. 

12.  It  was  not  error  for  the  court  to  refuse  a  charge  instructing  the  jury  to 
disregard  any  evidence  of  damages  in  loading  and  reloading  cattle  where  plain- 
tiff alleged  that  the  testimony  showed  that  the  work  of  loading  and  reloading 
w^as  undertaken  and  performed  by  the  railway  company,  but  the  main  charge 
had  nevertheless  restricted  plaintiff's  recovery  to  damages  resulting  from  delays 
in  transportation  and  from  a  collision.     Id. 

13.  A  snowstorm  in  Missouri  in  the  winter  season  is  not  an  "act  of  God** 
within  the  legal  meaning  of  that  term,  and  will  not  exempt  a  carrier  from  lia- 
bility for  injury  to  cattle  through  unnecessary  exposure  to  such  weather  be- 
cause of  negligent  delay.    Id. 

14.  An  agreement  between  an  owner  of  cattle  and  another  who  assists  in 
shipping  them  that  such  other  shall  have,  in  lieu  of  wages,  one-half  of  the 
profits  on  a  certain  number  of  the  cattle,  does  not  constitute  a  partnership.    Id. 

15.  Interest  is  recoverable  in  an  action  for  damages  resulting  from  negligent 
delay,  etc.,  in  the  transportation  of  cattle.    Id. 

16.  A  carrier  is  primarily  liable  to  the  shipper  for  damages  by  unreasonable 
delay  of  live  stock  in  transportation  after  delivery  to  it  from  a  connecting 
line,  though  occasioned  by  the  fault  of  such  connecting  road  in  failing  to  notify 
it  when  the  cattle  would  arrive  at  the  connection.    Railway  v.  Butler,  676. 
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17.  A  charge  holding  one  of  connecting  lines  of  carriers  of  live  stock  liable 
"for  all  injuries  to  said  cattle  received  on  its  line/'  is  erroneous  in  not  recog- 
nizing the  carrier's  exemption  from  damage  by  ordinary  shrinkage  or  the  in- 
herent weakness  or  vice  of  the  cattle.    Id. 

18.  The  measure  of  damages  recoverable  for  loss  of  cattle  dying  through 
negligence  of  the  carrier  is  the  value  at  destination,  less  whatever  the  shipper 
may  have  received  for  the  dead  cattle.    Id. 

Carriers  of  Passengers. 

1.  Though  the  duty  of  a  carrier,  generally,  is  only  to  furnish  proper  facilities 
for  alighting,  circumstances  may  impose  upon  it  the  duty,  also,  of  rendering 
assistance  to  the  passenger  in  so  doing.  See  case  of  woman  incumbered  with 
hand  baggage  and  requesting  assistance,  in  which  failure  to  assist  in  alighting 
could  be  held  to  be  negligence.     Railway  v.  Buchanan,  209. 

2.  Pleading  charging  that  station  platform  was  too  low  and  negligently  con- 
structed, that  no  stool  was  used  to  assist  in  alighting  and  no  assis^nce  rendered 
to  a  woman  getting  off  a  train  incumbered  with  parcels,  was  sufficient  to  author- 
ize a  charge  permitting  recovery  if  the  assistance  furnished  for  alighting  was 
not  reasonably  safe.    Id. 

3.  Where  a  passenger  train  had  stopped  at  a  regular  meal  station,  and  while 
its  crew  were  all  out  eating  their  dinner,  a  passenger,  who  had  remained  on 
the  train,  was  assaulted  by  an  intruder,  the  railway  company  was  not  liable 
therefor,  as  the  leaving  of  the  train  with  no  one  in  charge  while  the  .crew  were 
taking  dinner  was  not  negligence,  as  being  an  unreasonable  regulation,  since 
such  an  assault  could  not  reasonably  have  been  anticipated.  Thweatt  v.  Rail- 
way, 227. 

4.  It  is  not  negligence  per  se  for  a  railway  company  to  fail  to  furnish  passen- 
gers with  seats  in  its  cars  and  to  allow  them  to  board  a  car  where  there  are  not 
enough  seats  for  all.    Railway  v.  Bryant,  483. 

5.  Where  a  passenger  standing  on  the  platform  was  told  by  the  conductor  and 
porter  that  the  position  was  dangerous  and  requested  to  enter  the  car,  the  cus- 
tomary violation  of  the  rule  as  to  riding  on  the  platform  could  not  be  invoked 
to  relieve  the  passenger's  act  of  negligence.     Id. 

6.  A  charge  that  if  the  widow  of  the  deceased  passenger  had  voluntarily  aban- 
doned her  husband  with  the  fixed  purpose  of  never  returning  to  him,  wholly 
repudiating  the  relation  of  wife,  and  had  determined  not  to  receive  any  bene- 
fits or  aid  from  him  had  he  lived,  she  was  not  entitled  to  recover  for  negligence 
causing  his  death,  is  held  to  have  been  properly  refused  as  an  invasion  of  the 
right  of  the  jury  to  pass  upon  the  facts  and  determine  whether  the  wife  was 
damaged  by  the  death  of  her  husband.    Id. 

7.  Where  a  passenger,  although  acting  with  reasonable  prudence  in  taking  his 
position  on  the  platform  of  the  car,  falls  therefrom  because  of  his  intoxica- 
tion, such  drunkenness  is  the  proximate  cause  of  the  resultant  injury,  and  re- 
covery can  not  be  had  therefor.    Id. 

8.  Where  a  passenger's  trunk  was  cheeked,  on  a  through  ticket,  over  three 
connecting  lines,  proof  that  at  the  time  it  was  received,  at  destination,  from 
the  third  line,  it  had  been  opened  and  articles  abstracted  therefrom,  would  not 
warrant  a  judgment  against  the  second  (intermediate)  line  for  the  value  of  the 
articles,  there  being  no  proof  as  to  where  the  loss  occurred,  and  the  trunk  hav- 
ing also  been  handled,  before  plaintiff's  discovery  of  the  loss,  by  a  transfer  com- 
pany acting  as  plaintiff's  agent.    Railway  v.  Schafermeyer,  586. 

9.-  It  was  not  error  for  the  court,  in  an  action  for  negligent  injury  to  plain- 
tiff while  a  passenger  on  a  freight  train,  to  refuse  a  requested  charge  to  the 
effect  that  if  plaintiff  stood  up  in  the  caboose,  without  holding  on  to  anything 
at  the  time  the  train  was  being,  to  his  knowledge,  backed  against  the  caboose 
for  a  coupling,  and  that  a  man  of  ordinary  prudence  and  care  would  not  have 
done  so,  the  jury  should  find  for  defendant,  since  the  defendant  would  not  be 
so  entitled  to  a  verdict  unless  such  negligence  on  plaintiff's  part  was  the  cause 
in  whole  or  in  part  of  his  injury.    Railway  v.  Buie,  654. 

10.  It  was  not  error  for  the  charge  to  submit  whether  or  not  plaintiff's  negli- 
gence in  so  standing  up  contributed  to  his  injury,  since,  if  the  shock  in  coupUng 
was  of  unexpected  and  extraordinary  violence,  plaintiff's  failure  to  take  hold  of 
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Carriers  of  Pasaengera — continued. 

something  in  anticipation  of  the  usual  jolt  could  not  properly  be  regarded  as  a 

concurring  or  contributing  cause  of  his  injury.    Id. 

11.  It  is  the  duty  of  a  railway  company  in  transporting  passengers  to  use  such 
degree  of  care,  prudence  and  foresight  as  would  be  used  by  very  cautious,  pru- 
dent and  competent  persons  under  similar  circumstances,  and  that  a  freight 
train  is  employed  in  such  transportation  does  not  change  the  rule.    Id. 

12.  Plaintiff  was  at  the  railway  ticket  office  when  the  trains  arrived,  but  as 
the  agent  was  not  there,  as  required  by  the  statute,  being  out  on  the  platform 
looking  after  baggage,  plaintiff  went  to  the  train  without  a  ticket  and  was  re- 
fused admission  by  the  conductor,  who  told  him  to  return  to  the  office  and  get  a 
ticket,  but  started  the  train  before  plaintiff  could  again  reach  it  with  the  ticket, 
and  plaintiff  sustained  injury  in  attempting  to  get  aboard.  Held,  that  it  waa 
not  error  for  the  court  to  charge  that  such  failure  to  keep  the  ticket  office  open 
for  thirty  minutes  prior  to  the  departure  of  the  train,  and  the  starting  of  the 
train  before  plaintiff  had  a  reasonable  time  in  which  to  return  to  it  with  a 
ticket,  constituted  negligence.    Rev.  Stats.,  art.  4952.    Railway  v.  Gist,  662. 

13.  Such  two  acts  of  negligence  must  together  be  held  to  have  been  the  prox- 
imate cause  of  plaintiff's  injury,  and  it  is  therefore  immaterial  that  neither  one 
of  them  alone  constituted  such  proximate  cause.    Id. 

Certificate. 

Of  c6unty  clerk  that  no  school  land  leases  are  of  record  in  his  coimty.  See 
School  Lands,  11. 

Certified  Copy. 
Of  a  duly  recorded  certified  copy  of  a  deed.    See  Deed,  2,  9. 
Admissible  as  ancient  instrument,  if  record  thirty  years  old.    See  Deed,  11. 
Of  grant  in  Spanish  language.     See  Sale  of  Land,  7. 

Certiorari. 
To  county  court:  merits  shown.     See  Garnishment,  7. 
To  perfect  the  record.    See  Appeal,  7. 

1.  A  certiorari  can  not,  under  the  terms  of  the  statute,  be  granted  after  ninety 
days  from  the  final  judgment  in  the  justice  court  sought  to  be  reviewed,  and 
such  judgment  is  final  from  the  date  of  its  rendition  where  there  is  no  motion 
for  a  new  trial.    Rev.  Stats.,  art.  346.    Kyle  v.  Richardson,  101. 

2.  Where  the  action  was  on  a  note  against  a  principal  and  an  indorser,  it  was 
not  ground  for  a  certiorari  that  the  justice  announced  to  the  attorney  for  the 
indorser,  at  the  conclusion  of  the  trial,  that  he  would  enter  judgment  against 
the  defendants  as  principal  and  indorser,  respectively,  and  he  thereafter  so  en- 
tered the  judgment,  and  also  awarded  execution  in  favor  of  the  indorser  against 
the  principal  in  case  the  indorser  paid  the  debt,  since  it  was  authorized  by  the 
statute.     Rev.  Stats.,  art.  3815.     Id, 

3.  Suit  by  injunction  in  the  district  court  can  not  be  substituted  for  the  rem- 
edy by  appeal  or  certiorari  given  by  the  statute.    Id. 

Charge. 

Where  plaintiff  relied  on  two  acts  as  constituting  the  negligence,  and  court 
charged  on  them  separately.    See  Telegraph  Company,  2. 

Held  on  weight  of  evidence  or  not.     See  School  Land,  5;  Trespass,  1. 

Evidence  requiring — failure  to  look  and  listen.    See  Contributory  Negligence,  5. 

Submitting  an  issue  of  negligence,  or  of  damages,  not  pleaded.  See  Pleading, 
3;  Public  Road,  4. 

Giving  undue  prominence.     See  Carriers  of  Freight,  8;  Negligence,  14.^ 

As  to  finding  actual  and  exemplary  damages  separately.    See  Conversion,  2. 

Going  beyond  the  evidence.     See  Adverse  Possession,  1. 

Used  to  control  or  exclude  evidence.     See  Trial,  9. 

1.  A  charge  to  the  effect  that  the  jury  should  take  into  consideration  the  men- 
tal and  physical  pain  suffered  by  plaintiff,  and  should  allow  such  sum  as  would 
be  just  compensation  therefor,  was  not  objectionable  because  of  the  use  of  the 
word  "should."    Railway  v.  Collins,  70. 

2.  Failure  to  submit  a  matter  of  defense  is  not  ground  for  reversal  unless  a 


Indbx.  709 

Charge — continued. 

charge  Bubmitting  •  it  was  requested  or  the  record  shows  that,  if  requested,  it 

would  have  been  refused.    Railway  v.  McArthur,  205. 

3.  It  was  proper  to  refuse  special  requested  instructions  upon  matters  suffi- 
ciently covered  by  the  general  charge.    Railway  v.  Smith,  332. 

4.  A  requested  instruction  throwing  the  burden  on  plaintiff  to  prove  absence 
of  contributory  negligence  in  an  action  for  personal  injury,  was  rightly  refused, 
though  proper  to  be  given  but  for  such  error.    Railway  v.  Jackson,  342. 

5.  It  was  not  error  for  the  charge  to  define  ''preponderance  of  evidence"  as 
meaning  the  greater  weight  of  the  evidence.    Telegraph  Ck>.  v.  Jones,  503. 

6.  Complaint  of  the  charge  for  failing  to  define  "reasonable  promptness"  and 
"ordinary  care"  is  unavailing  where  there  was  no  request  for  instructions  giv- 
ing such  definitions.    Id. 

7.  Where  the  court  has  charged  upon  a  given  matter,  and  the  jury  ask  for  ad- 
ditional instructions  on  that  subject,  a  further  instruction  thereon  is  not  subject 
to  the  objection  of  giving  undue  prominence  to  that  feature  of  the  case.  Lums- 
den  V.  Railway,  604. 

8.  Requested  instructions  on  points  properly  presented  by  th^  main  charge 
should  be  refused.     Cooper  v.  Sanger,  620. 

Chattel  Mortgage. 

1.  A  clause  in  the  descriptive  part  of  a  chattel  mortgage,  specifying  "all  cord- 
wood  and  piling  cut  by  or  for  me"  (referring  to  the  mortgagor)  is  not  sufficient 
to  include  after-acquired  property.    Railway  v.  Merjcantile  Co.,  196. 

2.  A  chattel  mortgage  on  furniture  sold  to  a  tenant  was  executed  on  Satur- 
day at  2  p.  m.,  and  the  mortgagee,  between  that  time  and  5  o'clock,  passed  by 
the  county  clerk's  office,  but  failed  to  file  the  mortgage  until  the  following 
Monday.  Held,  that,  as  against  the  landlord's  lien,  there  was  not  a  filing  of 
the  mortgage  "forthwith,"  as  required  by  the  registry  statute,  and  the  seller'9 
lien  was  subordinate  to  that  of  the  landlord.  Rev.  Stats.,  art.  3328.  Austin  v. 
Welch,  526. 

Child. 
Going  on  railway  track — ^negligence  not  chargeable  to.    See  Railroads,  29. 

Churches. 

See  Religious  Societies. 

Citation. 
Return  of  service  of,  not  subject  to  collateral  attack.    See  Judgment,  1. 
Served  on  legal  holiday — judgment  not  void.    See  Judgment,  2. 
Exceptions  to,  not  waiver  of  plea  to  jurisdiction.    See  Pleadings,  2. 

1.  Service  on  a  defendant  outside  the  county  of  the  forum,  by  delivering,  with 
the  citation,  a  copy  of  plaintiff's  original  petition,  was  sufficient  to  sustain  judg- 
ment by  default,  though  made  without  delivering  a  copy  of  an  instrument, 
styled  first  supplemental  petition,  but  which  was  a  mere  direction  to  issue  cita- 
tion to  a  county  not  named  as  defendant's  place  of  residence  in  the  original 
petition.    Railway  v.  Driskill,  200. 

2.  A  citation  will  be  presumed  to  have  been  returned  in  due  time,  where  the 
court  has  acted  on  it  by  taking  judgment  by  default,  though  it  does  not  appear,  * 
by  the  citation,  return,  file  marks,  or  otherwise,  when  it  was  returned.    Id. 

3.  Where  the  citation  had  attached  to  it  a  copy  of  plaintiff's  petition  which 
was  made  a  part  thereof  by  reference,  and  the  whole  duly  served  on  defendant, 
a  mere  want  of  fullness  in  the  citation  in  stating  the  nature  of  plaintiff's  de- 
mand could  not  have  operated  prejudicially.    Scalfi  &  Co.  v.  State,  671. 

Cities. 

Liability  for  salary  to  discharged  policeman.     See  Officer,  1,  3. 

Liability  for  personal  injury  caused  by  washout  of  city  bridge.  See  Personal 
Injury,  9. 

City  Ordinance. 
As  making  an  aol;  in  violation  thereof  negligence  per  se.    See  Negligence,  11, 12. 
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Civil  EngiiieeT. 

Not  entitled  to  statutory  laborer's  lien  on  railroad.    See  Laborer's  Lien,  2. 

Claim  of  Ownership. 
Declarations  of,  admissible  with  proof  of  possession.     See  Evidence,  17. 

Clerical  Mistake. 

Certiorari  to  perfect  the  record  necessary  for  correction  of.    See  Appeal,  7. 

In  description  of  town  lot  by  numbers,  held  not  to  vitiate  judgment.  See 
Trespass  to  Try  Title,  1. 

Collateral  Attack. 

See  Guardian  and  Ward,  3;  Judgment,  1;  Res  Adjudicata,  10. 

Collusion* 
Question  of,  can  be  raised  only  by  State,  when.    See  School  Lands,  12. 

Color  of  Title. 

Deed  under  execution  sale  is  not,  when.     See  Deed,  6. 

Common  Law. 

As  controlling  liability  of  carriers.     See  Carriers  of  Freight,  9. 
Statutory  bond  as  common  law  obligation.    See  County  Oonvictsy  2. 

Common  Source. 

Where  the  action  was  in  trespass  to  try  title,  brought  by  the  heirs  of  a 
married  woman  who  had  undertaken  to  convey  the  property  to  her  husband  by 
deed,  such  deed,  though  void  and  ineffectual  to  pass  title,  was  admissible  to  show 
common  source  of  title,  and  it  was  not  necessary  for  plaintiffs  to  plead  com- 
mon source.    Hughey  v.  Mosby,  76. 

Community  Estate. 

Judgment  partitioning — conclusiveness.    See  Res  Adjudicata,  1. 

Can  not  be  partitioned  in  attachment  suit  of  creditor  against  husband.  See 
Attachment,  2. 

Joinder  of  wife  in  suit  for.    See  Parties,  1. 

Compressing  Cotton  in  Transit. 
In  case  of  foreign  shipment.    See  Carriers  of  Freight,  5. 

Comproniise.    . 
Presumption  as  to  attorney's  power  to  make.    See  Res  Adjudicata,  10. 

Conclusion. 

That  a  person  had  no  knowledge  of  a  certain  fact,  held  not  a  conclusion  of 
the  witness.     See  Mortgage,  2. 

Conclusions  of  Fact. 
Of  trial  court — ^must  be  objected  to  below.    See  Practice  on  Appeal,  1. 

Conditional  Sale. 

1.  Plaintiff  sold  furniture  to  defendant  for  cash  on  delivery,  defendant  mak- 
ing a  part  payment  on  account  at  the  time,  and  the  furniture  was  delivered 
from  time  to  time.  Before  the  delivery  was  completed  plaintiff  left  the  city, 
instructing  his  clerk  to  complete  the  delivery  and  collect  the  purchase  money, 
and  upon  his  return,  finding  that  the  money  had  not  been  paid  when  the  fur- 
niture was  delivered  at  once  demanded  payment,  and  defendant  being  unable 
to  pay,  the  sale  was  changed  into  one  on  credit,  at  an  added  price,  with  notes 
and  a  chattel  mortgage  on  the  furniture.  Held,  that  such  delivery  was  not  a 
waiver  of  the  requirement  of  a  cash  payment,  and  the  title  did  not  pass  until 
the  execution  of  the  mortgage.     Austm  v.  Welch,  526. 

2.  Where  a  contract  for  the  sale  of  a  sewing  machine  stipulated  that  the  title 
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Conditional  Sale— continued. 

was  to  remain  in  the  seller  irntil  payment  in  full  of  the  price,  and  reserved  the 

right  to  retake  possession  on  default  without  resort  to  the  courts,  the  seller 

had  the  right,  where  default  was  made  in  payment,  to  resume  possession  of  the 

machine,  and  was  not  liable  for  conversion  in  so  doing.    Henderson  v.  Mahoney, 

539. 

3.  Where  repairs  are  made  on  a  machine  at  the  owner's  request,  the  person 
making  them  has  the  right  to  retain  possession  of  the  machine  until  payment 
of  the  charges.    Id. 

Confirmation. 

Of  sale  before  expiration  of  the  five  days  is  mere  irregularity.  See  Guardian 
and  Ward,  4. 

Connecting  Carriers. 

See  Carriers  of  Freight,  6,  16;  Carriers  of  Passengers,  8. 

1.  The  Texas  statute  regulating  the  liability  of  connecting  carriers  in  respect 
to  through  shipments  in  this  State  is  not  applicable  to  an  interstate  shipment. 
Rev.  Stats.,  art.  331a.    Railway  v.  Berry,  3. 

2.  Where  baggage  of  a  passenger  was  to  be  carried  over  connecting  lines  from 
a  point  without  thi^  State  to  one  within  it,  and  was  wholly  lost,  he  could  not 
recover  from  the  last  line,  in  the  State,  without  showing  that  the  baggage  came 
into  the  possession  of  such  last  line,  or  that  there  was  a  joint  contrad;  of  ship- 
ment or  partnership  between  the  lines.     Id. 

3.  Evidence  showing  only  that  the  passenger  bought  from  the  initial  carrier, 
without  this  State,  a  ticket  reading  over  connecting  lines  to  a  point  in  this 
State,  and  that  the  ticket  was  honored  for  passage  over  all  the  Imes  to  desti- 
nation, does  not  suffice  to  show  either  an  original  joint  contract  or  partnership 
or  ratification.    Id. 

4.  Evidence  that  the  last  one  of  the  connecting  carriers  sent  out  tracers  for 
plaintilTs  baggage  did  not  suffice  to  show  that  it  was  or  ever  became  a  party 
to  the  original  contract.  Id. 

Consideration. 

Taking  new  notes  operating  as  forbearance  to  sue.    See  Sureties,  1. 

Mere  contractual — cancellation  of  deed.    See  Deed,  1. 

Of  contract  for  privilege  of  advertising — ^nothing  paid.    See  Contract,  2. 

Promise  to  give  railroad  crossing.    See  Railroads,  13. 

Valuable,  must  be  shown  where  purchase  was  from  an  agent  without  authority 
to  sell.    See  Sale  by  Agent,  1. 

Permit  to  make  sewer  connection,  without.     See  Counties,  6. 

Agreement  to  maintain  certain  kind  of  school  on  the  land — strict  compliance 
waived.    See  Lease,  2. 

1.  Although  the  payment  of  a  judgment  for  another  may  be  voluntary,  and 
the  judgment  thereby  wholly  discharged,  yet  the  resultant  benefit  to  the  judg- 
ment debtor  will  constitute  a  sufficient  consideration  for  a  subsequent  promise 
by  him  to  repay  the  amount  so  applied  in  satisfaction  of  the  judgment.  Wright 
V.  Bank,  406. 

2.  Where  the  promise  constituting  defendant's  liability  was  a  promise  to  pay 
"as  soon  as  he  could,"  a  recovery  could  not  be  had  thereon  without  proof  of 
ability  to  pay  after  the  promise  was  made.     Id. 

Contempt. 

1.  The  district  court  has  not  authority  to  punish  a  party  for  contempt  in  fil- 
ing a  scurrilous  motion  by  forbidding  him  to  further  appear  at  the  bar  of  the 
court  in  that  or  any  other  case,  and  such  an  order  is  void.    Kruegel  v.  Nash,  15. 

2.  An  order  forbidding  a  party  to  appear  or  file  any  other  pleading  imtil  he 
shall  have  purged  himself  of  contempt  does  not  forbid  the  filing  of  a  motion  by 
him  to  purge  himself  of  the  contempt.    Id. 

3.  The  refusal  of  the  clerk  to  file  such  motion  will  not  authorize  the  issuance 
of  a  mandamus  against  the  judge,  it  not  being  the  latter'a  duty  to  file  papers. 
Id. 

4.  Nor  will  mandamus  issue  to  compel  the  judge  to  vacate  such  order,  since 
the  applicant  has  an  adequate  remedy  by  appeal  therefrom.    Id. 
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Continuance. 

For  service  on  insolvent  partner.    See  Liquor  Dealer's  Bond,  7. 

Where  no  bill  of  exceptions  is  taken  to  tne  overruling  of  an  application  for 
a  continuance,  such  action  of  the  trial  court  will  not  be  reviewed  on  appeal. 
District  Court  Rule  55.    Scalfi  v.  Graves,  667. 

Contract. 

Implied  contract  by  county  to  pay  expenses,  etc,  of  persons  placed  in  quar- 
antine.    8ee  Quarantine,  3. 

Executory,  subject  to  stale  demand.    See  Stale  Demand,  1. 

Joint  contract — common  law  liability.    See  Carriers  of  Freight,  9. 

Optional  and  dependent  on  compliance.    See  Oil  Lease  Contract. 

Of  road  overseer  for  purchase  of  road  material  not  binding  county.  See 
Counties,  1. 

Time  of  the  essence.     See  Telegraph  Company,  5. 

See,  also.  Marriage  Contract;  Sale  of  Land. 

1.  Where  an  article  is  designed  and  manufactured  to  be  used  exclusively  for 
illegal  purposes,  such  as  a  gambling  box  device,  and  the  seller  knows  of  the  use 
intended  for  it,  the  courts  will  refuse,  on  grounds  of  public  policy,  to  lend  aid 
in  the  recovery  of  the  purchase  price.     Ohlsen  v.  Wilson,  178. 

2.  A  contract  to  insert  in  a  publication  matter  to  be  prepared  and  furnished 
l)y  another,  was  not,  it  seems  without  consideration,  though  nothing  was  paid 
for  the  privilege.  But,  if  not  a  binding  contract,  that  fact  did  not  justify  the 
publication  of  a  statement  amounting  to  the  charge  that  the  party,  in  acting 
on  such  gratuitous  agreement,  was  a  swindler  in  soliciting  advertisements  to  be 
inserted  in  the  matter  he  expected  to  so  publish.    Railway  v.  McArthur,  205. 

3.  Plaintiff  alleging  breacfa'of  an  agreement  to  transfer  to  him  certain  shares 
of  stock  in  an  oil  mill,  upon  his  assisting  in  securing  subscriptions,  to  a  named 
amount,  in  its  stock,  and  also  in  disposing  of  100  acres  of  land  for  defendant, 
can  not  recover  on  proof  of  a  contract  to  make  such  transfer  for  his  assistance 
onl^  in  selling  the  land,  and  his  performance  thereof.  The  contract  alleged  was 
an  entire  one  and  must  be  proved  as  plead,  and  recovery  on  quantum  meruit 
could  only  be  had  under  appropriate  pleadings.    Felton  v.  Talley,  336. 

4.  A  contract  made  and  to  be  performed  in  Arkansas,  but  obnoxious  to  the 
statute  of  frauds  of  that  State,  will  not  bo  enforced  by  the  courts  of  Texas, 
although  if  made  or  performable  here  it  would  be  a  valid  contract.  Jones  v. 
Oil  Co.,  420. 

5.  Where  the  contract  was  for  the  purchase  of  certain  feed  for  cattle,  the 
fact  that  the  buyer  incurred  expense  in  gathering  cattle,  building  pens,  etc., 
depending  on  plaintiff's  compliance  with  the  contract,  was  not  such  part  per- 
formance as  would  take  the  contract  out  of  the  statute  of  frauds.    Id. 

6.  The  law  presumes  all  persons  to  be  of  sound  mind  and  capable  of  con- 
tracting, and  where  a  contract  is  assailed  on  the  ground  of  mental  incapacity 
of  one  of  the  parties,  the  burden  is  upon  the  opposite  party  to  show  such 
incapacity.    Denny  v.  Stokes,  425. 

7  A  nonexpert  witness  is  only  permitted  to  give  his  opinion  as  to  the  sanity 
or  insanity  of  a  pjerson,  whose  mental  condition  at  a  particular  time  is  in 
issue,  when  such  witness  states  the  facts  upon  which  his  opinion  is  based,  and 
the  weight  of  such  opinion  is  always  for  the  jury.    Id. 

8.  A  verdict  finding  that  a  person  was  of  sound  mind  at  the  time  he  made 
a  contract  will  not  be  set  aside  unless  incapacity  is  the  only  reasonable  con- 
clusion to  be  drawn  from  the  facts,  or  the  verdict  is  against  the  great  weight 
and  preponderance  of  the  evidence.  See  evidence  held  to  sustain  a  finding  that 
a  person  was  not  so  mentally  incapacitated  as  to  render  his  contract  void.     Id. 

Contribution. 

None  where  a  joint  defendant  pays  and  discharges  the  judgment.  See  Judg- 
ment, 7. 

Contributory  Negligence. 

Switchman  on  ladder  on  side  of  a  car,  struck  by  projecting  warehouse  shed* 
See  Master  and  Servant,  2. 
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Contribiitory  Negligence — continued. 

Failure  of  engineer  to  inspect  his  engine.    See  Railroads,  7. 

Gar  inspector  struck  by  switch  stand  too  near  track.    See  Assumed  Risk,  1. 

Crossing  track  ahead  of  street  car.    See  Street  Railroads,  2. 

Passenger  drunk  and  falling  from  car  platform.    See  Carriers  of  Passengers,  7. 

Standing  up  in  freight  caboose  while  train  being  made  up.  See  Carriers  of 
Passengers,  9,  10. 

Failure  to  look  and  listen  for  trains.    See  Railroads,  9-11. 

Failure  to  use  ordinary  care  is.    See  Personal  Injury,  8. 

Burden  of  proof — when  on  plaintiff.  See  Burden  of  Proof;  Charge,  4;  Per- 
sonal Injury,  10. 

Issue  of,  is  for  the  jury.    See  Personal  Injury,  12. 

Peril  depriving  of  power  to  use  ordinary  judgment.    See  Personal  Injury,  13. 

Must  be  pleaded  by  defendant.    See  Railroads,  15. 

Employe  killed  in  performance  of  duty  not  chargeable  with — ^flagman  at  cross- 
ing.   See  Railroads,  18. 

Child  going  on  track — lack  of  discretiop.    See  Railroads,  29. 

Failure  to  give  street  number  of  addressee.    See  Telegraph  Company,  7. 

Going  on  premises  guarded  by  spring  gun.    See  Dangerous  Agencies,  3. 

1.  Where  the  evidence  adduced  by  plaintiff,  standing  alone,  does  not  present 
the  issue  of  contributory  negligence,  a  charge  that  the  burden  of  proving  con- 
tributory negligence  on  the  part  of  the  injured  party  is  upon  the  defendant,  is 
not  error.    Railway  v.  Wright,  249. 

2.  Evidence  in  an  action  for  injuries  to  plaintiff's  wife  caused  by  her  horse 
taking  fright  at' a  hand  car  standing  on  the  track  near  a  railroad  crossing,  held 
not  to  present  the  issue  of  contributory  negligence.    Id. 

3.  A  charge  that  a  plaintiff  suing  for  damages  from  falling  into  a  ditch  in 
the  street  could  not  recover  if  he  had  notice  of  its  existence  was  erroneous, 
since  he  might  have  known  it  was  there  without  knowing  it  was  left  un- 
fenced.    Brown  v.  Bachman,  430. 

4.  Where  plaintiff's  own  testimony  raises  the  issue  of  contributory  negligence, 
it  is  error  to  charge  that  the  burden  of  showing  contributory  negligence  is  on 
the  defendant.    Railway  v.  Jolly,  612. 

5.  In  an  action  for  negligently  causing  the  death  of  a  person  killed  by  a 
train  while  crossing  the  track,  evidence  that  he  did  not  look  or  listen  for  a 
train  before  going  on  the  track,  and  that  he  could  have  seen  or  heard  the  train 
had  he  done  so,  required  a  charge  submitting  the  issue  of  contributory  negli- 
gence.   Lumsden  v.  Railway,  604. 

6.  In  an  action  for  personal  injury  the  burden  of  proving  contributory  negli- 
gence is  on  the  party  pleading  it.    Railway  v.  Buie,  664. 

7.  Plaintiff's  evidence  not  showing  prima  facie  that  his  injuries  were  the  re- 
sult of  his  own  contributory  negligence,  it  was  not  error  for  the  court  to  charge 
that  the  burden  of  proving  contributory  negligence  was  on  the  defendant,  and 
such  charge  was  not  objectionable  as  not  making  it  clear  that  plaintiff's  evi- 
dence was  to  be  considered  on  this  point  where  from  other  paragraphs  on  the 
same  issue  the  jury  must  have  understood  that  they  were  to  consider  all  the 
evidence.    Railway  v.  Gist,  662. 

Conversion. 

Liability  of  landlord  for.    See  Landlord  and  Tenant,  4. 

1.  Where  in  an  action  for  the  conversion  of  cotton  the  evidence  was  conflicting 
as  to  its  value,  no  witness  placing  the  value  as  high  as  alleged  in  the  plead- 
ing, a  charge  that  if  the  jury  found  that  defendant  did  convert  the  cotton,  they 
should  find  for  plaintiff  in  any  sum  not  to  exceed  the  amount  prayed  for  by 
plaintiff,  was  erroneous.    Bee  v.  McDonnell,  468. 

2.  Where  in  such  action  exemplary  damages  were  also  claimed,  the  charge 
should  have  required  the  jury  either  to  find  the  facts  alleged  as  the  basis  for 
that  recovery,  or  else  to  find  against  plaintiff  on  that  issue.    Id. 

Conveyance. 
See  Deed. 
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Convict. 

8ee  County  Convicts. 

1.  Though  a  convict,  hired  out  to  a  railroad  company,  may  be  acting  under 
the  orders  and  instructions  of  an  officer  placed  over  him  by  the  State,  yet,  if 
while  so  acting  he  is  injured  by  the  negligence  of  the  railway  company,  he  is 
entitled  to  recover  damages  therefor.    lUilway  v.  Gonzales,  231. 

2.  It  would  not  affect  the  convict's  right  of  recovery  had  the  work  he  was 
doing  been  for  the  State  instead  of  the  railway  company.    Id. 

Corporations. 
See  Foreign  Corporations. 

Held  liable  for  malice  of  agent.    See  Malice,  1. 
Insolvency  of,  pleaded  in  abatement.    See  Appeal,  2. 
Venue;  office  of  president  acting  only  nominally.    See  Venue,  3,  4. 

1.  Where  the  plaintiff  sued  as  Uie  'Texas  and  New  Orleans  Railroad  Company 
of  1874,"  proof  of  the  incorporation  of  the  "Texas  &  New  Orleans  Railroad 
Company,"  in  1859,  was  sufficient,  as  the  words  "of  1874"  should  bs  treated  as 
immaterial  surplusage.    Railway  v.  Barber,  84. 

2.  Where  on  an  appeal  from  an  order  refusing  to  vacate  a  receivership  the 
point  is  first  urged  in  the  appellate  court  that  the  receivership  should  have  been 
vacated  because,  the  receiver  was  appointed  on  an  ex  parte  application  without 
notice,  it  will  not  be  considered  because  not  made  below.  Wills  Point  Company 
v.  Plow  Company,  94. 

3.  Where  a  corporation  contracts  to  pay  an  indebtedness  in  another  county 
than  that  of  its  domicile,  it  may  be  sued  therein  and  a  receiver  appointed  for 
it  in  the  district  court  of  such  other  county,  as  it  is  held  to  have  thereby  waived 
the  privilege  given  by  the  statute  to  have  a  suit  for  the  appointment  of  a  re- 
ceiver for  its  property  brought  in  the  county  of  its  domicile.  Rev.  Stats.,  art. 
1448.    Id. 

4.  It  would  seem  that  only  parties  whose  interest  is  affected  thereby  and  those 
who  are  not  in  default  in  asserting  their  rights  on  the  trial,  can  complain  that 
judgment  was  rendered  against  a  dissolved  corporation.  Railway  v.  Driskill,  200. 

5.  It  seems  that  consolidation  of  a  defendant  corporation  with  another  by 
authority  of  special  legislation  (the  Calvert,  W.  &  B.  V.  Railway  Co.  with  the 
International  &  G.  N.  Railway  Co.  under  the  special  act  of  the  Twenty -seventh 
Legislature)  would  not  work  such  dissolution  of  its  corporate  existence  as  to 
prevent  judgment  against  it  in  a  pending  suit.    Id. 

6.  While  it  is  the  rule  that  a  corporation  can  not  form  a  partnership  with  an 
individual  unless  power  to  do  so  is  granted  in  express  terms  by  its  charter,  yet 
where  an  attempt  has  been  made  to  form  such  partnership,  th^  rules  as  to 
accounting  between  partners  will  be  applied  by  a  court  of  equity.  Corrolitos 
Co.  V.  Mackay,  316. 

7.  Where  the  largest  creditor  of  an  insolvent  corporation  agreed  to  advance 
money  to  pay  off  its  debts  at  35  cents  on  the  dollar,  and  to  take  in  full  satis- 
faction  the  property  and  other  assets  of  the  corporation,  and  the  individual 
notes  of  two  of  its  stockholders  for  any  deficit  which  should  remain  between 
such  creditor's  claim  and  the  amount  realized  from  sale  of  the  property  and 
collection  of  outstanding  obligations,  such  agreement  was  a  complete  defense 
to  an  action  by  such  cr^itor  brought  against  the  corporation  before  the  collec- 
tion of  all  outstanding  claims.    Taylor  Co.  v.  Grocery  Co.,  385. 

8.  Where  such  compromise  agreement  was  made  on  behalf  of  the  corporation 
by  two  of  its  stockholders  who  had  the  actual  management  of  its  affairs,  and 
the  corporation  ratified  and  complied  with  its  terms,  it  became  the  agreement 
of  the  corporation,  binding  on  both  parties,  and  the  fact  that  it  contemplated 
the  giving  of  the  individual  notes  of  two  of  the  stockholders  in  final  settlement 
did  not  affect  its  validity.    Id. 

Costs. 
Of  appeal,  to  be  paid  by  the  prevailing  party.    See  Remittitur,  2. 

CounterclainL 

See  Set-off. 

1.  Since  the  statute  authorizing  the  defendant  in  an  action  for  debt  to  plead 
any  counterclaim  he  may  have  against  the  plaintiff,  is  permissive,  and  not  man- 
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ComtterdAim— -continued. 

datory,  his  failure  to  so  plead  his  counterclaim  will  not  bar  his  right  to  recover 
thereon  as  plaintiff  in  a  separate  suit.    Norton  v.  Nochler,  522. 

2.  Where  the  payee  of  a  note  sold  and  indorsed  the  same,  and  afterwards  re- 
covered the  price  of  the  note  in  an  action  against  the  buyer,  in  which  he  alleged 
and  proved  that  the  sale  had  not  been  canceled,  he  was  estopped  to  deny  lia- 
bility in  a  suit  against  him  on  the  note  on  the  ground  that  the  trade  had  been 
canceled  and  that  he  had  been  thereby  released.    Id. 

ConntieB. 
Pleading  in  suit  against  for  quarantine  expenses.     See  Pleading,  1. 
Liability  for  quarantine  expenses.    See  Quarantine. 
Liability  for  contract  of  road  overseer.    See  Public  Roads,  L 

1.  Contracts  made  by  a  county,  in  order  to  be  valid  and  binding,  must  be 
made  by  or  under  authority  of  an  order  of  the  county  commissioners  court.   Fay- 

•  ette  County  v.  Krause,  569. 

2.  Where  the  individual  members  of  the  commissioners  court  gave  their  ver- 
bal consent,  while  the  court  was  in  session,  that  defendants  might  connect  their 
private  sewers  with  the  sewer  owned  by  the  county,  but  no  order  to  that  effect 
was  made  or  entered,  the  commissioners  saying  no  order  was  necessary,  the 
county  was  not  bound  thereby.    Id. 

3.  An  order  of  the  commissioners  court  empowering  a  committee  to  purchase 
the  material  for. and  constn^ct  a  sewer  from  the  coimty  courthouse  does  not, 
by  implication,  confer  authority  upon  the  committee  to  agree  that  citizens 
owning  property  on  the  street  in  which  the  sewer  is  to  be  constructed  shall 
have  the  right  to  connect  their  private  sewers  therewith.     Id. 

4.  Nor  is  such  agreement  by  the  committee  ratified  by  the  action  of  the  com- 
missioners court  in  approving  the  work  of  the  committee,  accepting  the  sewer, 
and  paying  for  it  on  the  committee's  report,  where  such  agreement  was  not 
contained  in  the  report  nor  brought  to  the  attention  of  the  court.    Id. 

5.  Where  the  commissioners  court,  without  consideration  therefor,  gives  per- 
mission to  individuals  to  connect  with  a  county  sewer^  this  is  merely  a  license 
which  may  be  revoked  at  any  time.    Id« 

•  6.    Injunction  will  lie  at  the  suit  of  a  county  to  prevent  connection  with  and 
use  of  a  county  sewer  by  a  party  not  entitled  to  such  privilege.    Id. 

County  Convicts. 

1.  Under  the  statute  providing  that  hirers  of  county  convicts  shall  execute 
bond  to  the  county  in  the  amoimt  of  hire  agreed  on,  conditioned  that  the  hirer 
will  pay,  when  due,  all  moneys  becoming  due  under  the  contpact  of  hire,  and  also 
that  he  will  treat  the  convicts  humanely,  etc.,  the  county  can  recover  on  the 
bond  only  for  failure  to  pay  the  hire  agreed  on,  and  not  for  breach  of  the 
covenant  to  treat  the  convicts  humanely.  Rev.  Stats.,  art.  3745.  Ellis  v.  Fort 
Bend  County,  596. 

2.  Even  if  such  bond  could  be  treated  as  a  common  law  obligation,  so  as  to 
permit  a  recovery  thereon  for  breach  of  the  condition  as  to  humane  treatment, 
the  amount  of  the  recovery  would  be  limited  to  the  actual  damages  resulting 
to  the  county,  since  the  sum  named  in  the  bond  is  not  liquidated  damages  or  a 
penalty  fixed  by  the  statute  for  a  breach.    Id. 

.  Courts. 

Powers  of,  in  ease  of  contempt.    See  Contempt,  1,  2. 

Creditor. 

Purchasing  and  crediting  his  bid,  not  protected.    See  Innocent  Purchaser,  1. 

Crops. 
Purchaser  of,  from  tenant,  not  protected  when.    See  Landlord's  Lien,  L 
Grown  on   homestead,  are   exempt,   though   severed   under   levy   of  garnish- 
ment.    See  Exempt  Property,  1. 

Crossings. 

See  Railroad  Crossing;  Railroads,  12,  14,  19,  34. 
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Cross-Action. 
For  the  title,  in  suit  to  remove  clouds  from  title.    See  Trespass  to  Try  Title,  6. 

Cross- Assignment. 
By  a  defendant  who  appeals,  with  others  not  appealing.    See  Appeal,  6. 
By  party  who  has  not  appealed.    See  Practice  on  Appeal,  2. 

Dangerous  Agencies. 

1.  The  use  of  a  dangerous  agency  with  the  intention  of  inflicting  injury  upon 
a  trespasser,  such  as  setting  a  spring  gun  on  one's  premises  to  protect  a  melon 
patch,  unless  circumstances  exist  to  justify  it,  may  properly  be  treated  by  the 
charge  as  actionable  in  law,  if  injury  results.    Grant  v.  Hass,  688. 

2.  The  penal  code  justifies  homicide  in  defense  against  theft  by  night  only 
where  the  acts  of  the  person  killed  indicate  at  the  time  an  intent  to  commit 
the  offense  (Penal  Code,  arts.  674,  675)  and  would  not  excuse  the  setting  a 
spring  gun  in  advance  of  such  manifestation  of  intent,  where  injury  results 
to  an  innocent  person.    Id. 

3.  One  ignorant  of  the  fact  that  the  premises  of  another  were  guarded  by  a 
spring  gun  was  not  chargeable  with  contributory  negligence  from  the  mere  fact 
that  he  passed  through  such  premises  for  an  innocent  purpose.    Id. 

Decedents'  Estates. 
See  Probate  Court. 

Declarations. 
Of  husband  as  to  owing  his  wife.    See  Deed  of  Trust,  2. 
Showing  claim  of  ownership.    See  Evidence,  17. 

Damages. 

Evidence  forming  basis  for,^  in  case  of  injury  causing  inability  to  perform 
family  duty.     See  Personal  Injury,  1. 

Measure  of,  in  case  of  grass  burned.    See  Railroads,  3,  4. 

Excess  in  exemplary,  cured  by  remittitur.     See  Remittitur,  1. 

Claim  for  unliquidated  not  offset  against  a  judgment.    See  Exempt  Property,^. 

Question  of,  can  not  go  to  jury  without  some  evidence  of  amount.  See  Land- 
lord and  Tenant,  1. 

li'ather's  right  for  injury  to  child  up  to  his  majority.    See  Minor,  1. 

Pleading  profits  lost  because  of  levy.    See  Execution  Sale,  2. 

Attorney  fees  as  vindictive  damages.    See  Execution  Sale,  3. 

For  death  of  husband — right  of  wife  who  had  separated  from  him.  See  Car- 
riers of  Passengers,  6. 

As  recoverable  on  county  convict  hiring  bond.    See  County  Convicts,  2. 

Amount  of,  is  for  jury.    See  Verdict,  1. 

Deed. 

Void  deed  admissible  to  show  common  source.     See  Common  Source,  1. 

Absolute  on  face — purchaser  without  notice  of  mortgage  protected.  See  Mort- 
gage, 1. 

Record  of  such  instrument  in  book  for  deeds.     See  Mortgage,  3. 

Not  recorded  for  three  days— attachment  lien  given  priority.  See  Registra- 
tion, 1. 

Recorded  deed  as  supporting  the  five  years  statute  of  limitations — privity 
of  title.    See  Limitations,  5. 

Recitals  in,  do  not  prove  payment.     See  Innocent  Purchaser,  4.* 

Misrecital  in  description  of  land  held  not  to  vitiate.  See  Trespass  to  Try 
Title,  4. 

1.  A  conveyance  of  land  on  an  expressed  consideration  of  an  annual  rental  of 
a  part  of  the  crops  thereon  to  be  paid  the  grantor  during  life,  was  contractual, 
and  not  a  bare  recital  of  consideration,  and,  in  the  absence  of  allegation  of 
fraud  or  mistake  and  attempted  reformation  of  the  instrument,  plesiding  and 
evidence  that  it  was  upon  a  different  and  executed  consideration  presented  no 
defense  to  an  action  to  cancel  the  deed  for  failure  of  the  grantee  to  make  such 
payments  of  rent.    Teague  v.  Teague,  156. 
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Deed — continued. 

.  2.  Where  deeds  were  recorded  in  a  county  where  the  land  was  not  situate, 
and,  the  originals  having -been  lost,  certified  copies  from  such  deed  records  were 
recorded  in  the  proper  county  after  the  enabling  Act  of  1895  (Rev.  Stats.,  art. 
4642)  such  copies  were  by  virtue  of  that  act  admissible  in  evidence  in  trespass 
to  try  title  upon  affidavit  of  the  loss  of  the  originals  as  prescribed  by  article 
2312,  Revised  Statutes.    Long's  Heirs  v.  Logan,  295. 

3.  Where  plaintiffs'  deeds  were  lost,  they  could,  in  connection  with  proof  that 
they  had  asserted  title  to  the  land  and  .paid  the  taxes  thereon  since  1860,  show 
the  record  of  deeds  conveying  the  land  to  themselves,  made  in  a  county  other 
than  where  the  lands  were  situate,  as  a  circumstance  tending  to  prove  the  ex- 
istence of  such  deeds.    Id. 

4.  A  deed  from  the  husband  to  the  wife  vests  the  title  Jn  her  as  her  separate 
property  without  any  recital  to  that  effect,  or  proof  of  payment  from  her  sepa- 
rate estate.    Watts  v.  Bruce,  347. 

5.  Where  the  purchaser  of  land  at  an  execution  sale  made  subsequently  to  a 
deed  by  the  judgment  debtor  to  his  wife  does  not  affirmativly  show  that  he 
purchased  without  notice  and  in  good  faith,  claimants  through  the  wife  need 
only  show  that  the  deed  to  her  was  sufficient  to  pass  title.    Id. 

6.  The  three  years  statute  of  limitation  as  to  those  in  possession  under  color 
of  title  does  not  apply  to  a  purchaser  at  execution  sale  after  title  had  passed 
from  the  judgment  debtor  to  his  wife.    Id. 

7.  The  five  years  statute  of  limitation  does  not  apply  unless  there  is  a  re- 
corded deed  and  payment  of  taxes  on  the  land.    Id. 

8.  Where  no  muniment  of  title  is  of  record  a  party  in  possession  of  land  can 
claim  only  160  acres  by  virtue  thereof.    Rev.  Stats.,  art.  3344.    Id. 

9.  Where  a  deed,  duly  acknowledged,  has  been  recorded  in  a  county  other 
than  that  wherein  the  land  lies,  a  certified  copy  of  such  record  may,  under  the 
terms  of  the  statute,  be  recorded  in  the  proper  county,  and  such  cOpy  is  admis- 
sible in  evidence,  both  as  proof  of  the  original  deed,  and  to  show  a  proper  record. 
Rev.  Stats.,  art.  4642.    Moody  v.  Ogden,  395. 

10.  Objection  to  a  certified  copy  of  the  record  of  a  deed  as  evidence,  on  the 
ground  that  the  original  deed  was  not  accounted  for  and  no  notice  given  of  in- 
tention to  use  copies,  must  be  made  in  the  trial  court,  or  it  will  not  be  tenable 
on  appeal.    Id. 

11.  A  certified  copy  of  a  valid  record  of  a  deed,  the  record  being  over  thirty 
'  years  old,  is  admissible  in  evidence  as  an  ancient  instrument,  just  as  the  orig- 
inal would  have  been.    Riviere  v.  Wilkens,  454. 

12.  Proof  for  record  of  a  deed  in  1843  by  one  subscribing  witness  was  suffi- 
cient, under  Hartley's  Dig.,  art.  2760,  which  repealed  art.  2756,  requiring  two 
subscribing  witnesses.     Id. 

13.  Where  in  the  body  of  the  certificate  of  the  proof  of  a  deed  for  record,  the 
officer  making  the  certificate  was  declared  to  be  "the  clerk  of  H.  County,"  and 
the  certificate  was  signed  by  such  officer  with  the  abbreviation  "Clk.  H.  C." 
following  his  signature,  his  official  character  as  clerk  of  the  County  Court  of 
H.  County  was  sufficiently  indicated,  as  the  only  clerk  of  a  county  that  the 
statutes  provides  for  is  the  clerk  of  the  county  court.    Id. 

14.  It  was  immaterial  that  the  certificate  of  proof,  made  in  1843,  was  with- 
out a  seal,  as  no  seal  was  required  prior  to  the  Act  of  May  12,  1846,  and  if 
this  were  not  so,  the  vice  is  cured  by  the  healing  acts  considered  in  Waters  v. 
Spofford,  68  Texas,  121.     Id. 

15.  The  record  of  an  instrument  is  proof  that  it  has  been  filed  for  record.    Id. 

16.  Where  a  deed  was  proved  for  record  before  the  recording  officer,  and  the 
words  "Filed  Apr.  24,  1843"  followed  the  certificate  of  proof,  and  there  was 
extraneous  evidence  showing  that  the  deed  was  recorded  some  time  in  1843, 
this  was  sufficient  to  show  that  it  was  filed  for  record.    Id. 

17.  Where  the  record  of  a  deed  did  not  recite  the  date  of  the  recording,  it 
was  admissible  for  the  county  clerk,  in  connection  with  the  original  book  of 
records  produced  in  court,  to  testify  as  to  the  date  of  recording  the  deeds  im- 
mediately preceding  and  following  the  one  in  question.     Id. 

18.  Where  an  original  deed  is  lost  and  a  certified  copy  of  its  record  thirty 
years  old  is  offered,  the  record  itself  supplies  proof  of  delivery;  and  possession 
of  the  land  under  such  a  deed  is  not  essential.     Id. 
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Deed — continued. 

19.  Evidence  held  to  show  that  an  ancient  deed»  proved  by  certified  copy  of 
the  record,  was  a  genuine  instrument,  and  not  a  forgery.    Id. 

Deed  of  Trust. 

1.  Where  plaintiff  has  given  a  series  of  notes  secured  by  deed  of  trust  and 
providing  that  in  case  of  default  in  any  payment  all  the  notes  might  be  declared 
due,  and,  default  having  been  made  at  the  maturity  of  the  first  note,  such  de- 
claration was  made  and  foreclosure  proceedings  begun,  plaintiff  was  not  entitled 
to  enjoin  a  sale  thereunder  upon  tender,  after  the  sale  was  advertised,  of  the 
amount  due  under  the  first  note  and  the  expenses  to  date.    Lincoln  v.  Corbett,  352. 

2.  Upon  the  issue  whether  a  debt  from  a  husband  to  his  wife,  secured  by  him 
as  a  preferred  claim  in  a  deed  of  trust,  was  fictitious  and  fraudulent,  evidence 
of  his  son  that  he  had  heard  his  father  say,  three  or  four  years  before  the  deed 
of  trust  was  executed,  that  he  owed  her  the  amount  secured  by  Uie  deed,  was 
admissible.     Cooper  v.  Sawyer,  620. 

Default. 

In  payment  as  authorizing  a  retaking  of  the  possession.  See  Conditional 
Sale,  2. 

Judgment  by — setting  aside — excuse  for  not  defending.     See  Judgment,  3-5. 

Degree  of  Care. 

Highest  required — passenger  riding  on  freight  train.  See  Carriers  of  Pas- 
sengers, 11. 

^e,  also,  Ordinary  Care. 

Delivery. 

Wrongful,  as  not  relieving  carrier.    See  Carriers  of  Freight,  4. 
Held  not  a  waiver  of  title  reserved.    See  Conditional  Sale,  1. 
Proven  by  fact  of  record  thirty  years  prior.     See  Deed,  18. 

Demurrer. 

Suf!ic*es  to  raise  defense  of  res  adjudicata,  when.    See  Res  Adjudicata,  7. 
Sustained — right  to  amend.     See  Plea  in  Abatement,  3. 
See,  also.  Assignment  of  Error,  1. 

Deposition. 

Failure  of  witness  to  answer  fully.     See  Evidence,  5. 
Taken  by  one  who  intervened  without  leave.    See  Parties,  3. 
Erroneously  admitted  after  order  suppressing  it.    See  Trial,  I. 

Depot* 

See  Rjailroads,  23. 

Deputy. 

Liability  of  sheriff  for  acts  of,  in  making  an  arrest.     See  Sheriff,  1-3. 

Description. 

See  Chattel  Mortgage,  1;  Trespass  to  Try  Title,  1,  5. 

Devisee. 

Right  of,  to  impeach  fraudulent  conveyance.     See  Fraudulent  Conveyance,  1. 

Diligence. 

In  putting  out  fire — only  ordinary  required.     See  Railroads,  2. 
Failing  to  anticipate  an  illegal  proceeding.     See  Garnishment,  7. 
Failing  to  issue  executions  yearly.    See  Judgment  Lien,  2. 
See,  also.  New  Trial,  1. 
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DismissaL 
Order  overruling  a  motion  to  dismiss  is  interlocutory.    See  Appeal, 
For  want  of  prosecution.    See  Trial,  6,  7. 

Calling  plaintiff  at  courthouse  door  not  necessary.     See  Trial,  8. 
As  to  insolvent  partner.     See  Liquor  Dealer's  Bond,  1. 
Of  a  party  below — error  not  made  to  appear.    See  Practice  on  Appeal,  8,  9. 

Distress  Warrant. 

See  Landlord  and  Tenant,  3,  4. 

Where  a  distress  warrant  was  procured  upon  affidavit  that  defendant  was 
about  to  remove  his  property  from  the  rented  premises,  and  the  tenant,  between 
the  making  of  the  affidavit  and  the  service  of  the  writ,  without  consent  of  the 
landlord,  carried  away  and  sold  a  bale  of  cotton  raised  on  the  premises,  devoting 
the  proceeds  to  paying  his  cotton  pickers  and  to  his  personal  benefit,  the  war- 
rant could  not  be  held  to  have  been  wrongfully  issued  and  levied,  nor  that  ques- 
tion submitted  to  the  jury.    Riggs  v.  Gray,  268. 

Drunkenness. 

Habitual — evidence  of,  not  admissible  to  show   plaintiff  was  drunk  at  time 
he  was  injured.     See  Evidence,  11. 
As  proximate  cause  of  plaintiff's  injury.    See  Carriers  of  Passengers,  7. 

Easement. 

In  homestead  land — grant  by  husband  alone.     See  Homestead,  9. 

1.  It  seems  that  the  common  law  distinction  between  easements  in  gross  and 
those  appendant,  with  reference  to  their  assignability,  has  been  changed  by 
article  308,  Revised  Statutes,  and  that  they  are  now  alike  assignable,  except 
as  to  matters  involving  personal  trust  or  skill.    Railway  v.  Cluck,  211. 

2.  The  ownership  of  an  easement  in  land  (right  to  erect  a  dam  and  overflow 
land)  gives  no  right  to  maintain  trespass  to  try  title  against  the  owner  of 
the  fee.    Comick  v.  Arthur,  679. 

Election. 

Of  school  trustees  of  independent  district.    See  Public  Schools,  1. 

Electricity. 

Injury  through  street,  car  being  operated  at  a  dangerous  rate  of  speed.  See 
Street  Railroads^  6. 

Eminent  Domain. 

1.  The  discretion  of  a  railway  company  as  to  the  land  it  may  select  for  right 
of  way  and  depot  grounds  is  absolute,  and  where,  in  condemnation  proceedings, 
the  sole  issue  is  the  market  value  of  the  property,  evidence  that  the  company 
owned  other  adjacent  property  equally  as  suitable  for  the  purpose  was  not  ad- 
missible.   Railway  v.  Hughes,  665. 

2.  Where  the  land  sought  to  be  condemned  for  depot  purposes  is  shown  to 
have  a  market  value,  evidence  was  not  admissible  to  show  that  it  was  the 
homestead  of  the  owner,  and  had  been  for  years,  and  for  that  reason  had  a 
peculiar  value  to  him.    Id. 

Employer. 

Liability  for  assault  made  by  servant.     See  Railroads,  33. 

Equity. 

As  allowing  set-off  against  nonresident.     See  Set-off,  2. 

Estoppel. 

Representations  to  lender  as  to  character  and  use  of  property.  See  Home- 
stead, 8. 

Assent  induced  by  false'  statement.    See  Telegraph  Company,  4. 
By  failure  to  present  claim  to  executor.     See  Attorney  Fees,  2. 


720  Index. 

Estoppel— <x>ntinued. 

Acts  not  constituting,  in  relation  to  the  true  location  of  a  boundary  line. 
See  Boundaries,  2. 

Aa  to  indorser  of  note.    See  Counterclaim,  2. 

1.  Where  the  insolvent  cashier  of  plaintiff  hank  instructed  defendant  bank  to 
apply  plaintiff's  deposit  to  the  })ayment  of  a  loan  to  such  cashier,  and  this  was 
done,  without  notice  of  want  of  authority,  and  at  the  end  of  a  month  defend- 
ant sent  to  plaintiff  a  statement  of  account  showing  the  transaction,  which  was 
seen  by  plaintiff's  book-keeper  and  by  one  of  its  directors,  a  failure  to  give  no- 
tice of  a  want  of  authority  in  the  cashier  within  a  reasonable  time  and  until, 
more  than  six  months  thereaftex.  the  cashier  was  discharged  and  had  subse- 
quently become  a  fugitive  from  justice,  whereby  defendant  was  deprived  of  his 
testimony  and  the  opportunity  by  legal  proceedings  or  moral  suasion  to  pro- 
tect itself,  operated  to  estop  plaintiff  to  deny  such  cashier's  authority  to  have 
the  deposit  so  applied.  Following  opinion  of  Supreme  Court  on  a  former  ap- 
peal,  92  Texas,  436.    Iron  City  Bank  v.  National  Bank,  308. 

2.  A  judgment  can  not  be  invoked  as  an  estoppel  except  as  against  a  party 
or  privy,  but  it  may  be  admissible  as  an  assertion  of  title,  where  it  is  based  on 
the  same  certificate  as  that  under  which  a  party  claims.  Lochridge  v.  Corbett, 
676. 

Evidence. 

Assignment  of  error  not  raising  question  of  sufficiency  of.  See  Assignment 
of  Error,  1. 

To  show  clerical  error  in  a  deed  in  giving  the  number  of  a  town  lot.  See 
Trespass  to  Try  Title,  1, 

Where  engine  which  set  the  fire  by  sparks  is  not  identified.    See  Railroads,  6. 

Mortality  tables  admissible.     See  Personal  Injury,  2^  17. 

Partly  written  and  partly  oral — entire  issue  left  to  jury.  See  Marriage  CSon- 
tract,  1. 

Of  other  acts  of  negligence,  or  of  habitual  negligence.    See  Negligence,  9. 

In  locating  a  boundary  line.     See  Boundaries,  3. 

Circumstantial,  in  case  of  lost  deed.    See  Deed,  3. 

Certified  copy  of  deed  as  an  ancient  instrument.    See  Deed,  11. 

Admission  of,  harmless— trial  by  court  alone.     See  Trial,  2. 

Too  remote  in  time.    See  Public  Roads,  3. 

1.  A  witness  should  not  be  permitted  to  testify  that  the  injured  pierson  waa 
familiar  with  the  yard,  switches,  and  switch  stands,  and  their  proximity  to  the 
track,  that  being  a  conclusion  to  be  drawn  from  the  facts.  Railway  v.  Bearden, 
58. 

2.  Complaint  of  the  admission  of  evidence  over  objection  thereto  is  unavailing 
where  other  evidence  to  the  same  effect  was  admitted  without  objection.  Rail- 
way V.  Collins,  70. 

3.  The  question,  "Is  it  not  a  fact  that  when  the  engineer  who  brought  the  en- 
gine in  has  made  his  report,  and  the  engine  inspector  has  made  his  inspection, 
that  the  engineers  customarily  assume  that  there  are  no  defects  and  the  engine 
is  ready  for  duty?"  calls  for  a  fact,  and  not  a  mere  conclusion.    Id. 

4.  Appellant  could  not  urge  objection  to  the  admission  of  certain  evidence 
where  the  same  testimony  from  other  witnesses  went  unchallenged  to  the  jury. 
Railway  v.  Baumgarten,  253. 

5.  The  refusal  of  the  trial  judge  to  suppress  the  deposition  of  a  witness  for 
failure  to  fully  answer  the  question  as  to  whether  any  one  had  talked  to  her 
concerning  her  testimony,  was  not  an  abuse  of  discretion  where  the  deposition 
showed  no  desire  to  conceal  anything,  but  that  the  failure  to  fully  answer  was 
unintentional,  and  her  testimony  was  corroborated  by  other  witnesses.    Id. 

6.  Where  a  witness  testified  that  he  had  been  the  physician  for  the  injured 
party  and  treated  her  for  her  injuries,  this  was  a  sufficient  predicate  for  the  fur- 
ther statement,  on  cross-examination,  that  her  back  and  spine  had  been  perma- 
nently impaired  by  such  injuries,  which  had  also  produced  internal  female  com- 
plications and  made  her  a  permanent  invalid.    Id. 

7.  Evidence  that  plaintiff,  after  his  injury,  went  from  Houston  to  St.  Louis, 
to  see  officials  of  defendant  railway,  upon  a  pass  furnished  by  the  company,  if 
inadmissible  as  an  admission  of  liability    (it  was  offered  professedly  to  fix  a 
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Evidence — continued. 

date)  was  not  prejudicial  to  defendant,  nor  its  admission  ground  for  reversal. 

Railway  v.  Smith,  332. 

8.  Under  a  general  allegation  of  injury  from  being  struck  on  the  groin  by  the 
fall  of  a  heavy  bolt,  while  lifting  a  hand  car  from  the  track,  expert  medical 
evidence  of  probable  nervous  injury  from  such  a  blow  was  admissible.    Id. 

9.  It  was-  permissible  to  show  by  cross-examination  of  defendant's  witnesses 
that  they  had  attended  in  pursuance  of  directions  of  defendant,  being  in  its 
employ,  and  what  compensation  they  received.    Id. 

10.  Oh  cross-examination,  by  plaintiff,  of  a  witness  whose  negligence,  as  a 
foreman  in  defendant's  employ  was  charged  to  have  caused  the  injury  to  plain- 
tiff, it  was  permissible  to  ask  him  as  to  the  existence  of  a  rule  of  defendant  to 
discharge  employes  guilty  of  negligence.    Id. 

11.  Proof  of  drunkenness  or  habitual  excess  in  the  use  of  intoxicants  on  other 
occasions  by  plaintiff  was  not  admissible  on  the  issue  of  his  drunkenness  on 
the  occasion  of  his  injury.    Browne  v.  Bachman,  430. 

12.  Where  an  objection  to  the  evidence  of  a  witness  as  to  a  fall  in  the  mar- 
ket price  went  to  the  whole  of  such  evidence,  and  at  least  a  part  of  it  was 
admissible,  there  was  no  error  in  overruling  the  objection.    Railway  v.  Hall,  464. 

13.  A  plat  showing  surveys  of  land  is  not  admissible  as  independent  evidence 
of  the  surveys  where  it  is  authenticated  only  by  the  testimony  of  a  witness 
who  was  not  a  surveyor,  had  made  no  survey  of  the  land,  and  did  not  make 
the  plat,  though  he  testified  that  he  was  familiar  with  the  land,  was  with  the 
surveyor  who  made  the  survey,  and  knew  the  plat  was  correct.  Smith  v. 
Bunchy  541. 

14.  Where  the  trial  is  by  the  court  without  a  jury,  the  improper  admission  of 
evidence  is  not  sufficient  ground  for  reversing  the  judgment.    Id. 

15.  There  is  no  rule  of  public  policy  forbidding  an  agreement  that,  in  a  cer- 
tain contingency,  a  party  may  use  hearsay  evidence.    Thompson  v.  Railway,  683, 

16.  Evidence  considered  and  held  sufficient  to  establish  the  execution  of  sev- 
eral instruments  constituting,  together,  a  bond  of  indemnity  to  secure  the  faith- 
ful  discharge  of  duty  by  an  employe  of  a  railway.    Robinson  v.  Surety  Co.,  629. 

17.  While  declarations  of  a  previous  owner  in  favor  of  the  title  are  hearsay, 
self-serving  and  inadmissible,  yet  evidence  of  assertion  of  ownership  is  admis- 
sible in  connection  with  proof  of  possession  and  open  acts  of  dominion  to  show 
the  fact  that  such  a  claim  was  made.    Lochridge  v.  Corbett,  676. 

18.  Orders  and  judgments  in  probate  declaring  certain  property  to  be  part  of 
the  decedent's  estate  are  not  such  judgments  in  rem  as  bind  the  world,  and  a 
declaration  therein  does  not  bind  or  conclude  claimants  who  were  not  parties 
or  privies  to  the  judgment.    Id. 

Exceptions. 
If  none,  auditor's  report  conclusive.    See  Auditor's  Report,  1. 

Ezecntion. 

Failure  to  issue  yearly.    See  Judgment  Lien,  1. 

Execution  Over. 

Against  principal  in  favor  of  indorser.     See  Certiorari. 

Execution  Sale. 
Of  a  decedent's  estate  may  be  enjoined.     See  Independent  Executor,  1. 
Purchaser  at,  without  notice — burden  upon.     See  Deed,  5. 

1.  Where  land  is  sold  imder  execution  mere  inadequacy  of  price  will  not 
prevent  the  purchaser  from  recovering  from  the  execution  debtor,  the  judgment, 
the  execution  and  sale  and  the  sheriff's  deed  all  being  regular.  Martin  v.  Bry- 
son,  98. 

2.  In  an  action  to  enjoin  an  execution  sale  and  for  damages,  an  allegation 
that  the  levy  on  plaintiff's  saloon  had  injured  his  trade  and  business  was  suffi- 
cient to  warrant  a  charge  submitting  the  profits  lost  as  the  measure  of  dam- 
ages, in  the  absence  of  any  special  exception  to  the  pleading.  Deleshaw  v. 
Edelen,  416. 

Vol.   31    Civil— 43. 
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Execution  Sale — continued. 

3.  Where  in  such  action  vindictive  damages  were  claimed  for  the  wrongful 
levy,  and  the  proof  showed  that  plaintiff  had  been  compelled  to  employ  two 
firms  of  attorneys  and  to  make  four  trips  from  Sherman  to  Gainesville,  and 
the  item  allowed  by  the  jury  for  such  fees  was  admitted  before  them  to  be 
reasonable  in  amount,  this  warranted  the  allowance  as  against  the  objection 
that  the  proof  did  not  show  that  plaintiff  had  paid  or  would  be  compelled  to 
pay  such  amount  to  his  attorneys.    Id. 

4.  Where  in  such  action  plaintiff's  petition,  in  which  he  claimed  certain  dam- 
ages, alleged  that  the  judgment  on  which  the  execution  issued  had  been  paid 
off  and  satisfied  in  full,  with  prayer  that  the  injunction  be  made  perpetual  and 
for  general  relief,  and  the  verdict  merely  foimd  for  the  damages  claimed,  such 
verdict,  under  a  charge  instructing  that  the  undisputed  facts  showed  that  the 
judgment  had  been  paid  off  and  extinguished,  imported  a  finding  to  that  effect, 
and  warranted  a  decree  perpetually  enjoining  it.    Id. 

Executors. 

Possession  of,  tacked  to  that  of  devisee.    See  Limitations,  8. 

Suing  as  trustee  under  the  will — foreign  probate.    See  Plea  in ''Abatement,  2. 

Exempt  Property. 

1.  Crops  growing  upon  the  homestead  do  not  lose  their  exempt  character  by 
virtue  of  being  severed  from  the  soil  and  gathered  under  a  writ  of -garnishment 
wrongfully  levied  thereon.    Stagg's  Heirs  v.  Piland,  245. 

2.  A  judgment  can  not  be  offset  against  a  claim  tor  the  proceeds  of  exempt 
property  wrongfully  converted,  as  this  would  render  the  exemption  laws  in- 
effective.   Id. 

3.  Where  the  action  is  one  of  tort  for  the  conversion  of  exempt  property, 
it  is  for  unliquidated  damages,  and  a  judgment  can  not,  under  the  statute,  be 
pleaded  as  an  offset  to  plaintiff's  claim.    Rev.  Stats.,  art.  754.    Id. 

Exemplary  Damagest 

Excess  in,  cured  by  remittitur.    See  Remittitur,  I. 
Attorney  fee  in  cases  of.    See  Execution  Sale,  3. 

Expert  Evidence. 

Physician  testifying  as  to  probable  duration  of  injuries.  See  Personal  In- 
jury, 16. 

Hypothetical  question  to  physician.    See  Personal  Injuries,  3,  15. 

False  Imprisonment. 
Liability  of  sheriff — ^unauthorized  arrest  by  deputy.    See  Sheriff,  3. 

Fellow  Servant. . 

1.  The  foreman  of  laborers  does  not  assume  the  position  of  their  fellow 
servant  by  engaging  with  them  in  their  labors,  as  by  joining  them  in  lifting  a 
hand  car  from  the  track.    Railway  v.  Smith,  332. 

2.  A  push  car  used  by  a  railroad  in  carrying  rock  down  an  inclined  plane 
to  a  crusher  to  be  there  made  into  ballast  for  the  track,  is  a  car  within  the 
fellow  servants  statute  making  corporations,  etc.,  engaged  in  operating  a  rail- 
road liable  for  damages  sustained  by  any  servant,  while  engaged  in  operating 
their  cars,  locomotives  or  trains,  although  the  injury  may  result  from  the  neg- 
ligence of  a  fellow  servant.    Rev.  Stats.,  art.  4650f.    Railway  v.  Webb,  498. 

3.  Within  the  meaning  of  that  statute  plaintiff  was  "operating"  the  push 
car  where  his  employment  was  for  the  purpose  of  loading  the  car  with  rock, 
then  mounting  it  and  regulating  its  speed  with  brakes  down  to  the  crusher,  un- 
loading it  there  and  returning  with  it  again,  although  he  was  hurt  in  loading 
the  car  while  it  was  standing  still.    Id. 

Fence. 
Of  railroad  right  of  way — private  crossing  through.    See  Railroads,  12. 
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Filing. 

Briefs  filed  too  late,  with  indefinite  excuse.    See  Practice  on  Appeal,  5,  6. 
.   For  record — proof  of.    See  Deed,  15,  16 

See,  also,  Contempt,  2. 

Findings  of  Fact. 

Must  be  complained  of  below.    See  Practice  on  Appeal,  I. 

Fire  Insurance. 

1.  The  insured  owned  283  stock  cars  at  the  time  of  the  insurance  covering 
that  number,  and  that  were  otherwise  described  only  by  their  value, — $125  each. 
The  burned  cars,  with  others  of  like  condition,  were  not  in  actual  use  at  the 
date  of  the  insurance,  or  between  that  time  and  the  fire;  were  standing  upon 
storage  tracks,  and  so  out  of  repair  as  not  to  be  interchangeable  under  the  rules 
of  the  Master  Car  Builders*  Association,  but  were  worth  ^0  each.  The  policy 
provided  that  in  the  event  of  loss  the  value  of  the  destroyed  property  should 
be  settled  in  accordance  with  the  rules  of  said  association.  Held,  that  this  did 
not  conclusively  establish  that  the  cars  were  not  insured,  it  clearly  appearing 
that  they  were  not  so  out  of  repair  as  to  lose  their  identity.  Philadelphia 
Underwriters  v.  Railway,  104. 

2.  Where  an  insurance  policy  provided  that,  in  the  event  of  fire  caused  by 
the  act  or  negligence  of  another,  the  insurer,  on  payment  of  the  loss,  should  be 
subrogated,  to  the  extent  of  such  payment,  to  all  right  of  recovery  of  the  in- 
sured, in  an  action  on  the  contract  of  insurance  by  the  insured,  a  party  whose 
negligence  caused  the  fire,  being  impleaded  by  the  insurer,  was  properly  joined, 
though  the  insurer  had  not  paid  the  loss.    Id. 

3.  In  an  action  on  a  fire  insurance  policy  the  evidence  shown  is  held  sufficient 
to  warrant  a  finding  that  the  fire  was  negligently  set  by  a  third  party,  im- 
pleaded as  a  defendant  in  the  case.    Id. 

4.  A  fire  insurance  policy  covering  a  house  and  certain  personal  property  and 
stipulating  that  *'this  entire  policy  shall  be  void  if  the  subject  of  insurance  or 
any  part  thereof  be  or  become  incumbered  by  mortgage  or  otherwise"  was  made 
void  by  the  existence  of  a  vendor's  lien  on  the  land  on  which  the  house  stood 
antedating  the  construction  of  the  house.  Bills  v.  Insurance  Co.,  87  Texas,  547, 
distinguished.    Curlee  v.  Insurance  Co.,  471. 

5.  The  fact  that  insured  and  the  adjuster  of  insurer  together  prepared  proofs 
of  loss  on  blanks  furnished  by  the  latter  and  negotiated  about  a  settlement  at 
a  reduced  figure  without  reaching  an  agreement,  constituted  no  evidence  to  war- 
rant a  submission  of  the  issue  of  waiver  by  insurer  of  the  clause  avoiding  the 
policy  by  reason  of  the  existence  of  an  incumbrance,  where  such  proofs  of  loss 
stipulated  that  the  furnishing  blanks  therefor  and  making  up  proofs  by  an 
agent  of  insurer  should  not  waive  any  of  his  rights.    Id. 

6.  See  petition  in  an  action  against  an  insurance  company  for  the  value  of 
property  destroyed  by  fire  held  sufficient,  as  against  a  general  demurrer  only, 
to  show  that  plaintiffs  were  the  owners  of  the  property,  although  not  averring 
that  fact  in  so  many  words.    Insurance  Co.  v.  Jameson  Bros.,  651. 

Fires, 

See  Setting  Fires;  Railroads,  1-5. 

Forbearance  to  Sue. 
By  taking  new  notes,  and  as  valuable  consideration.    See  Sureties,  1. 

Foreclosure. 
In  case  of  default  maturing  series  of  notes.    See  Deed  of  Trust,  1. 

Foreign  Corporation. 

Where  a  foreign  corporation  sues  here  upon  a  transaction  constituting  inter- 
state commerce  it  is  not  required  to  allege  and  prove  that  it  has  a  permit  to 
do  business  in  this  State.    Lane  v.  City  Waterworks  Co.,  449. 

Foreign  Shipment. 
As  to  compressing  cotton  in  transit.    See  Carriers  of  Freight,  5. 
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Forfeiture. 
Warranted  by  failure  of  complianoe  of  lessee.    See  Oil  Lease  Contract,  3. 
Of  lease,  by  Commissioner  of  the  General  Land  Office.    See  School  Lands,  10. 

Fraud. 

In  obtaining  judgment.    See  Bes  Adjudicata,  6. 

Husband  claiming  to  owe  wife — proof  by  his  declarations.  See  Deed  of 
Trust,  2. 

Of  husband  towards  wife  as  her  agent — notice  to  wife.  See  Husband  and 
Wife,  1. 

In  announcement  of  vote  in  Baptist  church.    See  Religious  Societies. 

1.  It  was  proper  to  refuse  an  instruction  that  a  purchase  of  property  for  less 
than  its  value  from  one  who  was  insolvent  was  fraudulent  as  to  his  creditors, 
that  being  evidence,  but  not  fraud  in  law.    Edwards  v.  Anderson,  131. 

2.  It  was  proper  to  charge  that  the  burden  of  proving  fraud  was  upon  one 
attacking  a  sale  of  property  on  that  ground.    Id. 

Fraudulent  Conveyance. 

1.  Where  a  second  wife,  claiming  the  land  as  the  homestead  of  her  deceased 
husband  and  as  his  sole  devisee,  brought  suit  therefor  against  the  heirs  of  the 
first  wife,  is  was  incompetent  for  her  to  impeach  a  deed  of  the  land  made  by 
the  husband  to  the  former  wife  and  reciting  a  valuable  consideration, '  upon  the 
ground  that  such  deed  was  in  fraud  of  creditors.    Hunter  v.  Magee,  304. 

2.  Where  the  husband  conveyed  homestead  land  to  his  wife  for  a  considera- 
tion received  by  him  from  her  separate  estate  his  possession  of  the  premises 
thereafter  was  not  adverse  to  her.    Id. 

Fraudulent  Representations. 

As  to  title,  not  vitiating  compromise.    See  Judgment^  6. 
As  to  quantity  of  the  land.    See  Sale  of  Land,  11. 

Gambling  Device. 

Sale  of  illegal.     See  Contract,  1. 

Garnishment. 
Of  crops  growing  on  homestead.     See  Exempt  Property,  1. 

1.  Where  plaintiff,  a  judgment  creditor  of  S.,  garnished  a  bank  and  it  made 
the  statutory  answer,  denying  any  indebtedness,  etc.,  to  S.,  and  plaintiff  filed 
an  affidavit  controverting  such  answer  and  alleging  that  S.  had  $200  on  deposit 
in  the  bank  in  his  wife's  name,  but  in  reality  his  own  property,  and  at  the 
trial  the  garnishee  bank,  in  order  to  obtain  the  right  to  open  and  conclude  the 
argument,  filed  the  statutory  admission  that  plaintiff  had  a  good  cause  of  ac- 
tion as  set  out  in  its  pleadings  except  as  it  might  be  defeated  by  the  facts  of 
the  answer  as  established  on  the  trial,  but  made  no  further  pleading  in  the 
case,  plaintiff  was  entitled  to  judgment,  and  there  was  no  issue  upon  which  the 
garnishee  could  open  or  conclude  argument.    Dry  Goods  Co,  v.  Bank,  238. 

2.  Had  there  been  no  such  admission  it  would  have  been  competent  for  plain- 
tiff, in  proving  its  case,  to  have  shown  by  the  debtor's  wife  the  purpose  for  which 
the  money  was  drawn  out  of  the  bank  the  day  after  service  of  the  garnish- 
ment and  what  became  of  it.    Id. 

3.  Where  plaintiff^  pending  his  action  in  a  State  court  by  garnishment,  in- 
stituted a  proceeding  in  baxucruptcy  in  the  Federal  district  court  against  the 
debtor  to  have  him  declared  a  bankrupt,  in  which  such  adjudication  was  re- 
fused, a  judgment  rendered  by  the  State  court  after  ten  days  from  such  decree 
in  bankruptcy  and  before  an  appeal  therefrom  was  taken,  was  not  premature, 
although  thereafter  an  appeal  was  taken  upon  the  order  of  the  Federal  judge 
allowing  ninety  days  to  perfect  the  appeal, — such  appeal  having  been  after- 
wards dismissed.     Sullivan  v.  King,  432. 

4.  A  garnishment  lien  acquired  within  four  months  before  the  filing  of  a  pe- 
tition in  bankruptcy  against  the  debtor  is  not  dissolved  where  the  bankruptcy 
court  refuses  to  adjudicate  the  debtor  a  bankrupt.  Bankrupt  Act  of  1898,  sec. 
67c.    Id. 
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6.  Where  an  action  by  garnishment  was  begun  against  a  debtor  within  four 
months  before  the  filing  •!  a  petition  in  banlSiiptcy  against  him,  the  garnish- 
ment was  not  dissolved  by  the  mere  filing  of  such  petition  in  bankruptcy,  and 
where  the  court  refused  to  adjudicate  the  debtor  a  bankrupt,  the  garnishment 
remained  in  force.    Id. 

6.  Although  the  garnishment  creditor  filed  a  plea  in  the  bankruptcy  proceed- 
ings waiving  and  relinquishing  for  the  benefit  of  all  creditors  all  lien  and  pre- 
ference acquired  by  virtue  of  the  garnishment,  yet  as  the  Federal  court  finally 
refuse  to  adjudge  the  debtor  a  bankrupt,  such  waiver  was  not  an  abandonment 
of  the  garnishment,  as  it  contemplated  the  prosecution  of  the  suit,  but  ad- 
mitted the  creditors  to  share  without  preference  to  plaintiff.    Id. 

7.  Where  the  action  was  in  the  justice  court  against  a  nonresident,  with  an 
ancillary  garnishment,  and  judgment  by  default  was  rendered  against  the  de- 
fendant in  the  main  suit,  and  also  against  the  garnishee,  upon  imperfect  and 
incomplete  service  by  publication  upon  the  nonresident,  the  garnishee,  against 
whom  no  judgment  could  have  been  taken  until  judgment  against  the  main 
defendant,  was  not  wanting  in  diligence  in  failing  to  anticipate  that  a  voidable 
judgment  would  be  rendered  in  the  main  suit,  and  it  appearing  that  the  judg- 
ment against  him  was  unjust,  he  was  entitled  to  a  certiorari  and  a  trial  do 
novo  in  the  county  court.    Heath  v.  Jordt,  535. 

8.  A  proceeding  to  obtain  garnishment  after  judgment  is  ancillary  to  the 
main  suit,  and,  as  the  court  takes  judicial  notice  of  the  proceedings  therein,  it 
is  unnecessary  to  show  in  the  application  that  judgment  was  rendered  against 
the  defendant  against  whom  garnishment  is  sought.    Jeffries  v.  Smith,  582. 

General  Denial. 

As  putting  partnership  in  issue.    See  Burden  of  Proof,  1. 

General  Land  Office. 
Record  of  surveys  in,  as  notice  to  later  locators.    See  Notice,  1. 

General  Reputation. 

For  truth  and  veracity— evidence  of,  not  admissible  to  mitigate  damages. 
See  Marriage  Contract,  2. 

Gift. 

By  husband  and  wife — money  from  an  endowment  insurance.  See  Married 
Woman,  1. 

Good  Faith. 
Evidence  admissible  to  show.    See  Sale  of  Land,  9. 

Greer  Coonty. 

State  taking  back  school  lands  granted  to.    See  School  Ltands,  3. 

Guardian  and  Ward. 

1.  Where  a  guardian's  bond  is  made  in  double  the  amount  of  the  value  of 
the  ward's  estate  as  shown  by  the  inventory  and  estimate  of  the  court,  it  is 
sufficient,  although  it  is  not  in  double  the  amount  of  the  estimated  value  of 
such  estate  as  set  out  in  the  application  for  letters  of  guardianship,  since  such 
latter  estimate  is  not  binding  on  the  court.  Rev.  Stats.,  art.  2600.  Greer  y. 
Ford,  389. 

2.  A  sale  of  land  made  by  a  guardian  under  order  of  the  court  can  not  be 
avoided  on  the  ground  that  the  oath  of  the  guardian  describes  him  as  "guar- 
dian," without  luso  reciting  "of  the  person  and  estate,"  where  the  application, 
the  appointment  and  the  lK>nd  of  the  guardian  all  show  that  he  is  guardian  of 
the  person  and  estate  of  the  ward,  and  the  oath  is  on  the  same  paper  with  the 
bond,  and  is  otherwise  sufficient.    Id. 

3.  Where  an  order  for  a  guardian's  sale  of  lands  of  the  ward  did  not  men- 
tion the  time  and  place  of  the  sale,  as  required  by  law  for  a  public  sale,  but 
was  treated  by  both  the  guardian  and  the  court  as  an  order  for  a  private  sale, 
such  irregularity  did  not  render  the  sale  void  and  subject  to  collateral  attack.  Id. 
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4.  The  making  of  the  order  of  confirmation  of  a  guardian's  sale  before  the 
expiration  of  the  five  days  which  the  statute  provides  shall  intervene  between 
the  filing  of  the  report  of  sale  and  action  thereon,  is  an  irregularity  such  as 
does  not  render  the  sale  void.    Id. 

5.  Although  the  probate  court  is  without  jurisdiction  to  partition  lands  be- 
longing to  the  estate  of  minors,  yet  where,  on  the  application  of  a  guardian, 
it  made  a  partition  of  such  lands  between  the  ward  and  others  by  which  a 
tract  of  land  was  set  aside  to  the  ward  more  than  equal  in  value  to  his  interest 
in  the  entire  property,  and  thereafter  ordered  the  land  sold,  and  confirmed  the 
sale  by  the  guardian,  the  ward's  estate  receiving  the  proceeds  from  the  sale, 
which  was  double  the  value  of  his  interest  in  the  entire  property,  neither  the 
partition  nor  the  sale  could  be  set  aside  by  the  ward  in  an  action  against  inno- 
cent purchasers  for  value,  the  partition  appearing  to  have  been  made  in  good 
faith,  and  to  have  been  acquiesced  in  for  more  than  20  years.    Id. 

6.  Where  there  was  a  judgment  of  a  court  appointing  a  third  party  as  guar- 
dian for  certain  minor  children,  it  must  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  mother  of  the  children  had  notice  of  the  proceedings, 
as  without  such  notice  the  court  would  not  have  had  jurisdiction  to  appoint  the 
guardian.    Beardsley  v.  Thomas,  452. 

7.  Where  a  United  States  court  in  the  Indian  Territory  appointed  a  guar- 
dian for  certain  children,  and  the  guardian,  after  his  removal  to  Texas,  made 
application  for  reappointment  here,  the  original  order  of  appointment  was  con- 
clusive on  the  mother,  who  was  a  party  to  that  proceeding,  as  to  her  own  un- 
fitness, and  as  to  the  fitness  of  the  guardian  so  appointed.    Id. 

Hand  Car. 
'  Injury  in  removing  from  track.     See  Negligence,  10. 

Harmless  Error. 

In  misjoinder  of  defendants.    See  Appeal,  1. 

Where  proof  shows  plaintiff  was  entitled  to  recover  in  any  event.  See  Street 
Railroads,  7. 

Admitting  illegal  evidence — trial  before  court  without  jury.    See  Trial,  2. 

Error  in  charge  harmless  under  the  evidence.    See  Carriers  of  Freight,  7. 

1.  Errors  in  rulings  on  issues  between  plaintiff  and  an  intervener  who  claimed 
title  as  against  both  plaintiff  and  defendant,  became  immaterial  where  defend- 
ant recovered.    Edwards  v.  Anderson,  131. 

2.  Errors  against  defendant  in  rulings  upon  an  element  of  damages  claimed 
by  plaintiff  become  immaterial  where  such  element  of  damages  was  finally  ex- 
cluded from  the  conbideration  of  the  jury  by  the  charge.  Railway  v. « Butler, 
576. 

Hearsay. 

The  deposition  of  one  injured  on  a  railway  being  about  to  be  taken  under  a 
proceeding  to  perpetuate  his  testimony,  the  general  attorney  of  the  railway  com- 
pany, then  negotiating  about  settlement,  agreed,  that,  if  he  would  not  then  give 
his  deposition,  in  case  of  his  death  the  wife  might  testify  as  to  the  account  he 
had  given  her  as  to  the  cause,  character  and  extent  of  his  injuries.  Held,  that 
she  should  have  been  allowed  to  so  testify  in  a  suit  for  injuries  resulting  from 
his  death.    Thompson  v.  Railway,  583. 

Heirs. 

None  until  death.    See  Parties,  1. 

Sale  of  heir's  interest  in  land — administrator  can  not  prevent.  See  Injunc- 
tion, 4. 

Heirship. 

Where  plaintiff  seeks  to  establish  title  to  land  against  a  purchaser  under  con- 
veyances from  the  original  grantee  in  the  certificate,  on  the  ground  of  a  bona 
fide  purchaser  from  the  heirs  of  such  grantee,  the  burden  is  on  him  to  show  that 
they  were  the  heirs.    Lochridge  v,  Corbett,  676. 
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Highway. 

S«e  Public  Roads. 

Making  excavation  in — city  ordinance  forbidding — evidence  of  negligen<ie  per 
se.    See  Negligence,.  11. 

Homestead. 

Crops  grown  on,  not  subject  to  garnishment.    See  Exempt  Property,  1, 
Husband's  possession  of,  not  adverse  to  wife.    See  Fraudulent  Conveyance,  2. 
As  having  a  peculiar  Value  to  the  owner.    See  Eminent  Domain,  2. 

1.  An  unmarried  woman,  residing  in  her  home  and  there  maintaining  and 
caring  for  a  nephew  of  unsound  mind,  but  of  legal  age,  and  several  youthful 
nieces,  children  of  an  insane  sister,  was  the  head  of  a  family  and  entitled,  as 
such,  to  the  homestead  exemption.    Bank  v.  Cruger,  17. 

2.  The  right  of  an  unmarried  woman,  caring  for  nephews  and  nieces  living 
with  her,  to  the  homestead  exemption,  is  not  dependent  solely  on  moral  obli- 
gation to  support  them.  If  dependent  for  moral  training  as  well  as  partial  sup- 
port, they  might  constitute  her  the  head  of  a  family,  though  they  were  owners 
of  a  farm  worth  over  $5000,  the  proceeds  of  which  contributed  to  their  material 
support.    Id. 

3.  The  homestead  right  may  inure  to  the  benefit  of  one  who  has  conveyed 
away  the  property  sought  to  be  levied  on,  but  remains  upon  it  as  a  tenant  at^ 
sufferance.    Id. 

4.  Property  rightfully  and  peaceably  held  in  possession  and  occupied  as  the 
home  of  the  family,  should  be  held  exempt  from  forced  sale,  though  that  pos- 
session be  merely  permissive.    Birdwell  v.  Burleson,  31. 

5.  A  husband  occupying,  with  his  minor  children,  a  homestead  on  property 
of  his  deceased  wife,  and  having  inherited  from  one  of  the  children,  on  its  death, 
a  small,  undivided  interest  in  the  land,  temporarily  removed  therefrom  to  edu- 
cate the  children;  afterwards  the* land  was  partitioned,  the  residence  tract  being 
set  aside  to  one  of  the  children;  they  having  no  guardian,  he  rented  out  the  land 
and  used  the  proceeds  for  the  support  of  himself  and  family,  intending  to  return 
with  them  and  live  in  the  home;  afterwards  he  inherited  half  the  tract  of  an- 
other child,  who  died.  Held,  that  his  interest  in  this  and  in  the  tract  partitioned 
to  him  were  protected  from  levy  and  sale  on  execution  against  him.    Id. 

6.  The  interest  of  one  claiming  the  homestead  exemption  need  not  be  such 
as  is  capable  of  assignment.    Id. 

7.  A  mortgage  or  trust  deed  lien  on  the  homestead  property,  executed  while 
it  was  being  used  as  a  -homestead,  is  utterly  void,  and  is  incapable  of  being 
given  any  force  by  a  subsequent  abandonment  of  the  premises  as  a  homestead. 
Const.,  art.  16,  sec.  50.    Letzerich  v.  lidiak,  120. 

8.  The  maker  of  a  deed  of  trust  on  homestead  property  was  not  estopped  by 
his  representations  as  to  the  character  of  the  property,  made  to  the  lender  when 
the  loan  was  ieipplied  for,  from  asserting  his  homestead  rights  therein,  where  the 
lender  referred  him  to  his  attorney,  and  the  latter  advis^  the  loan  on  his  own 
knowledge  of  the  circumstances  then  attending  the  use  of  the  premises.    Id. 

9.  The  right  for  an  indefinite  period,  to  take  and  use  the  waiters  of  a  spring 
and  to  erect  a  pump  and  lay  pipes  in  the  soil  for  that  purpose  was  such  use 
and  appropriation  of  a  part  of  the  homestead  of  the  family  as  could  not  be 
granted  by  the  husband  alone.    Railway  v.  Cluck,  211. 

10.  While  the  use  of  Jand  and  water  might  be  assumed,  as  matter  of  common 
knowledge,  to  be  of  some  value,  there  must  be  evidence  of  its  value  to  sup- 
port a  recover^  of  damages  in  the  sum  of  $50.    Id. 

11.  Where  the  owner  of  a  business  homestead  conveyed  it  to  another  and 
also  his  stock  of  goods  to  a  third  party  and  entirely  ceased  to  do  business,  there 
was  an  abandonment  of  the  homestead  right  in  the  property.  Bell  v.  Riddle, 
411. 

Hnsband  and  Wife. 

Deed  of  husband  to  wife — ^recitals  as  to  separate  property  not  necessary.  See 
Deed,  4. 

Homestead  lands  conveyed  by  husband  to  wife — his  possession  not  adverse. 
See  Fraudulent  Conveyance,  2. 
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Though  the  husband  is  given  by  law  the  control  of  the  wife's  separate  estate, 
he  is  not,  in  the  absence  of  special  authority  from  her,  such  an  agent  aa  to 
tax  her  with  notice  of  his  own  fraud  in  securing  his  indebtedness  to  her  by  » 
deed  of  trust.    Cooper  v.  Sawyer,  620. 

Hypothetical  Question. 
To  physician.    See  Personal  Injuries,  3. 

Identity. 
Of  grantor  ip  old  headright  certificate.    See  Trespass  to  Try  Titk,  2. 

Impeachment. 
Of  witness.    See  Witness,  1. 

Improvements  in  Good  Faith.  • 
Proof  not  warranting  recovery  for.    See  Notice,  2. 

Inadequacy  of  Price. 
At  execution  sale.    See  Execution  Sale,  1. 

Incumbrance. 

Avoiding  insurance  policy^    See  Fire  Insurance,  4. 

Independent  Contractor. 

To  remove  dead  animals  from  railroad  track;  company  not  relieved  of  lia- 
bility.   See  Nuisance,  1. 

Independent  Executor. 

An  independent  executor  holds  the  estate  for  the  benefit  of  all  the  creditors 
entitled  to  payment  therefrom,  and,  where  the  estate  is  insolvent,  a  creditor, 
by  obtaining  judgment  against  the  executor  and  filing  abstract,  obtains  no  lien 
or  preference  over  the  others,  and  may  be  enjoined  from  making  a  sale  under 
execution  which  would  leave  the  estate  insufficient  to  satisfy  tihem.  Bank  ▼. 
Bell,  124. 

Indemnity. 
Bond  of — extent  of  recovery  on— attorney  fees.    See  Life  Insurance,  3. 

Indorser. 

Estoppel  to  deny  validity  of  the  debt,  when.    See  Counterclaim,  2. 

1.  The  statute  requiring  suit  against  an  indorser  to  be  brought  at  the  next 
term  of  court  after  the  right  of  action  has  accrued,  has  no  application  where 
the  maker  of  the  note  is  notoriously  insolvent  at  the  time  of  its  execution  and 
continuously  thereafter.    Norton  v.  Wochler,  522. 

2.'  Where  the  payee  of  a  note  sold  and  indorsed  the  same,  and  afterwards 
recovered  a  judgment  against  the  buyer  for  the  price,  the  latter,  in  an  action 
to  recover  on  the  indorsement,  was  entitled,  on  showing  the  insolvency  of  the 
indorser  and  the  maker,  to  have  his  claim  set  off  against  the  judgment  against 
him,  and  to  an  injunction  restraining  its  execution  pending  hisrsuit.    Id. 

Initials. 
In  official  designation  in  certificate  of  proof  for  record.    See  Deed,  13. 

Injunction. 

Suit  by,  can  not  be  substituted  for  appeal  or  certiorari.    See  Certiorari,  3. 

To  enjoin  execution  sale  where  estate  is  insolvent.  See  Independent  Ex- 
ecutor, 1. 

To  restrain  execution  and  effect  a  set-off.     See  Indorser,  2. 

To  prevent  a  party  from  making  a  sewer  connection.    See  Counties,  6. 

To  restrain  the  maintenance  of  a  dam.    See  Abatement,  1. 
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Injunction— <»ntinued. 
To  restrain  construction  of  a  levee.    See  Water  Courses,  1,  2. 

1.  Injunction  to  restrain  a  barber  from  keeping  his  shop  open  on  Sunday  in 
violation  of  article  196  of  the  Penal  Code,  will  not  lie  at  the  suit  of  another 
barber  upon  the  ground  that  such  action  by  the  defendant  gives  him  an  unfair 
advantage  in  business  over  the  complainant,  since  this  does  not  involve  invasion 
of  any  property  right.    York  v.  Ysaguairre,  26. 

2.  A  defendant's  disobedience  of  an  fnjunction  previously  served  on  him  in 
the  case  does  not  deprive  him  of  the  right  to  testify  as  a  witness  in  the  case, 
nor  does  his  obedience  to  such  writ  entitle  him  to  a  verdict  against  the  plain- 
tiif,  and  it  is  error  for  the  court  to  so  charge.    Lake  v.  Copeland,  358. 

3.  Injunction  will  not  lie  to  restrain  the  sale  of  land  when  there  is  an  ade- 
quate legal  remedy  to  protect  the  title.    Hahn  v.  Willis,  643. 

4.  An  administrator  is  not  entitled  to  enjoin  the  sale  under  execution  of  an 
heir's  interest  in  lands  of  the  estate  on  the  ground  that  it  would  cast  &  cloud 
on  the  title  of  the  land  and  prevent  its  selling  for  its  value  at  administrator's 
sale,  since  the  purchaser  at  the  execution  sale  would  take  title  subject  to  the 
administration  for  payment  of  debts,  and  trespass  to  try  title  would  afford  full 
and  adequate  legal  remedy  to  a  purchaser  from  the  administrator.    Id. 

Innocent  Purchaser. 
Of  property  subject  to  landlord's  lien.    See  Landlord's  Lien,  1. 
Of  land  located  without  notice  of  conflict  of  surveys.    See  Notice,  1. 
Under  deed  absolute,  but  in  fact  a  mortgage.    See  Mortgage,  I. 
At  execution  sale — ^burden  upon.    See  Deed,  5. 

1.  A  creditor  without  notice  who  purchases  through  foreclosure  proceedings 
of  his  own,  merely  crediting  the  purchase  price  on  his  debt,  is  not  a  purchaser 
for  value  entitled  to  the  protections  of  the  courts  of  equity  or  of  the  registra- 
tion statutes  as  a  purchaser  for  value.    Long  v.  Fields,  241. 

2.  As  against  the  State,  there  can  be  no  such  thing  as  an  innocent  purchaser 
of  land  where  the  officer  who  attempts  to  issue  title  acts  without  authority  of 
and  contrary  to  law,  as  where  the  Commissioner  of  the  General  Land  Office 
issues  a  duplicate  certificate,  where  no  original  certificate  ever  existed,  and 
patents  the  land  located  thereby.    Kempner  v.  State,  363. 

3.  A  claimant  whose  application  for  land  was  rejected  by  the  investigating 
board  of  the  Republic  in  1841,  brought  suit  in  the  district  court  to  establish  it, 
and  obtained  judgment,  which  was  set  aside  on  motion  for  new.  trial.  He  had 
taken  out  a  certificate  showing  his  recovery,  before  the  motion  was  filed,  and 
the  Republic  enjoined  the  Land  Commissioner  from  issuing  a  land  certificate 
thereon,  and  obtained  judgment  against  plaintiff's  claim  on  final  hearing,  which 
was  affirmed  on  appeal  (Dallam,  588).  In  1874  the  Commissioner  of  the  Gen- 
eral Land  Office  issued  a  duplicate  certificate  to  the  heirs  of  claimant,  based  on 
proof  of  loss  of  the  supposed  original,  and  patent  issued  thereon  the  following 
year.  Held,  that  the  State  could  recover  the  land  from  a  remote  grantee  of  the 
patentees,  who  relied  on  the  patent  and  was  ignorant,  in  fact,  of  the  invalidity 
of  the  certificate.    Id. 

4.  The  claimant  under  a  junior  deed  has  the  burden  of  proof  that  he  was  a 
purchaser  for  value  without  notice,  and  the  recitals  in  his  deed  are  not  sufficient 
for  that  purpose.    Moody  v.  Ogden,  396. 

Insolvency. 

Purchase  frcJm  insolvent;  low  price  as  badge  of  fraud.    See  Fraud,  1. 

Of  corporation — plea  in  abatement  setting  up,  to  be  sworn  to.    See  Appeal,  2. 

Of  bank  not  making  a  collection  a  trust  fund.    See  Banks,  2. 

Of  corporation — contract  by,  in  licjuidation.    See  Corporation,  7. 

Of  maker  of  note — suit  against  mdorser  to  next  term  not  necessary.  See 
Indorser,  1. 

Inspection. 

Of  railroad  track  for  structures  dangerously  near — switchman  injured.  See 
Master  and  Servant,  I. 
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Insurance. 

See  Accident  Insurance;  Benefit  Insurance;  Fire  Insurance;  Life  Insurance. 

Contract  of  company  with  its  agient — enlargement  not  a  new  contract.  See 
Set-off,  1. 

Interest. 

Recoverable  for  delay  in  transportation  of  cattle.    See  Carriers  of  Freight,  15. 

Not  recoverable  in  partition  of  community  property,  when.  See  Res  Adjudi- 
cata,  4. 

Allowed  in  partnership  accounting  where  there  was  fraud.    See  Partnership,  5. 

Interstate  Commerce. 
Foreign  corporation — permit  not  necessary.    See  Foreign  Corporation,  I. 

Interstate  Shipment. 
Texas  statutes  not  applicable  to.    See  Connecting  Carriers,  I. 

Intervener. 

Without  leave — depositions  taken  by.     See  Parties,  3. 

Intoxicating  Liquors. 

See  Liquor  Dealer's  Bond. 

Invitation. 

Not  implied  from  permissive  use  of  foot  path.    See  Railroads,  27. 

Irrigation. 

A  riparian  proprietor  has  no  rights,  as  such,  against  a  similar  proprietor  at 
a  higher  point  on  the  stream,  to  the  use  of  the  unimpaired  flow  of  the  water 
for  the  purposes  of  irrigation.    Comick  v.  McArthur,  579. 

Issues. 

Defensive;  should  be  request  for  charge  submitting.    See  Charge,  2. 

Issue  is  for  jury  where  any  conflict  in  the  evidence.  See  Carriers  of  Freight,  10. 

Joint  Contract. 

See  Carriers  of  Freight,  9. 

Joint  Defendants. 

Contribution  as  between.    See  Judgment,  7. 

Joint  Stock  Company. 

1.  A  joint  stock  company  or  voluntary,  unincorporated  association,  composed 
of  a  great  number  of  persons  whose  interests  are  evidenced  by  certificates  of 
stock,  and  which  transacts  its  business  through  trustees,  with  prescribed  powers, 
is  a  partnership,  subject  to  be  sued  as  such,  governed  by  the  laws  fixing  part- 
nership liabilities,  as  to  third  parties,  and  is  distinguishable  from  an  ordinary 
partnership  only  in  the  respect  that  the  death  or  withdrawal  of  one  or  more 
members  does  not  affect  a  dissolution,  and  that  the  stock  can  be  bought  and  sold 
without  affecting  the  integrity  of  the  association.  Lumber  Co.  v.  Association, 
375. 

2.  Such  voluntary  association  may  contract  with  another  so  as  to  exempt  the 
members  or  partners  from  personal  liability,  and  to  require  such  other  party 
to  look  alone  to  the  common  holdings  of  the  association,  since  such  contract  is 
not  in  violation  of  any  rule  of  law  or  public  policy,  and  the  common  law  right 
to  so  contract  is  not  affected  by  the  statutory  provisions  prescribing  how  a 
limited  partnership  may  be  formed.    Rev.  Stats.,  arts.  3583-3605.    Id. 

3.  WTiere  there  is  a  contract  entered  into  by  such  voluntary  associations 
which  requires  the  latter  to  look  alone  to  the  common  property  for  indemnity 
and  releases  the  members  from  personal  liability,  this  does  not  necessarily  create 
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Joint  Stock  Company — continued. 

a  lien  upon  the  property  of  the  concern.  If  the  contract  evinces  a  purpose  that 
a  lien  should  exist,  but  falls  short  of  its  creation,  the  courts  will  carry  out 
such  purpose  and  declare  the  lien,  if  it  appears  mat  a  lien  was  intended  or  prom- 
ised upon  some  specific  property.  See  facts  held  not  to  authorize  the  conclu- 
sion either  that  a  lien  was  intended  by  the  parties,  or  that  equity  would  imply 
one  from  the  facts.    Id. 

Judgment. 

Against  executor,  as  giving  no  lien  or  preference  over  other  creditors.  See 
Independent  Executor,  1. 

Of  justice  court — ^ftnal  from  what  date.    See  Certiorari,  1. 

Awarding  execution  over.    See  Certiorari,  2. 

In  bankruptcy;  appeal  from  after  ten  days  not  affecting  garnishment  in  State 
court.  .  See  Garnishment,  3. 

In  justice  court  against  nonresident.    See  Garnishment,  7. 

Setting  aside  for  fraud.    See  Res  Adjudicata,  6. 

By  copsent — conclusiveness.    See  Res  Adjudicata,  9. 

Against  dissolved  corporation.    See  Corporations,  4,  5. 

Offsetting  claim  for  unliquidated  damages  against.    See  Exempt  Property,  2. 

Offsetting  debt  of  insolvent  against.     See  Indorser,  fi. 

Estops  only  parties  and  privies.    See  Estoppel,  2. 

1.  Where  plaintiff  sued  to  recover  land  bought  by  him  at  execution  sale  under 
the  judgment  of  a  justice  court  which  recited  that  the  defendants  had  been  duly 
and  le^lly  cited  in  that  court,  such  judgment  was  not  subject  to  collateral  at- 
tack in  the  land  suit  by  showing  that  it  was  rendered  upon  service  had  on  a 
legal  holiday,  since  by  the  Constitution  of  Texas  justice  courts  are  courts  of  gen- 
eral jurisdiction  within  the  province  assigned  to  them.    Bums  v.  Barker,  82. 

2:  |t  seems  that  service  of  citation  on  a  legal  holiday  is  an  irregularity  such 
as  must  be  taken  advantage  of  in  limine,  and  not  such  as  will  render  the  judg- 
ment void.    Id. 

3.  To  set  aside  judgment  by  default,  where  process  and  service  were  suffi- 
cient, defendant  must  show  not  only  that  he  had  a  good  defense,  but  a  suffi- 
cient excuse  for  not  presenting  it.    Railway  v.  Driskill,  200. 

4.  A  motion  to  set  aside  a  judgment  dismissing  from  the  suit  the  complain- 
ing company,  which  had  answered  and  was  represented  by  attorney,  and  taking 
judgment  by  default  against  another  defendant  corporation  which  had  been  con- 
solidated with  it,  and  which  had  been  cited  but  had  not  answered,  was  ad- 
dressed to  the  discretion  of  the  court,  where  filed  after  more  than  two  days,  and 
no  error  was  committed  in  striking  it  out.    Id. 

5.  The  setting  aside  of  a  judgment  by  default  is  a  matter  resting  largely,  if 
not  entirely,  in  the  discretion  of  the  trial  court,  and  is  rarely  reviewed  by  the 
appellate  courts.    Watts  v.  Bruce,  347. 

6.  Where  the  judgment  was  rendered  on  a  compromise,  it  will  not  be  set 
aside  as  obtained  by  the  fraud  and  misrepresentations  of  the  defendant  as  to 
his  title,  where  the  only  representations  made  were  those  contained  in  the 
pleadings,  as  to  the  truth  or  falsity  of  which  plaintiff  should  have  known.    Id. 

7.  Where  a  judgment  against  three  joint  makers  of  a  note  is  paid  off  in  full 
by  one  of  them,  who  takes  an  assignment  thereof  to  himself,  the  judgment  is 
thereby  extinguished,  whatever  may  have  been  the  intention  of  the  parties  ad 
to  keeping  it  alive  by  such  assignment,  and  it  will  not  support  an  execution 
issued  in  favor  of  such  purchaser  to  enforce  contribution  against  his  co-obligors. 
Deleshaw  v.  Edelen,  416. 

8.  It  is  immaterial  that  the  trial  court  gives  an  unsound  reason  for  its  judg- 
ment, where  the  judgment  can  be  sustained  upon  the  facts  found  by  the  court. 
Denny  v.  Stokes,  425. 

9.  By  agreement  between  plaintiff  and  defendant  the  case,  as  against  a  co- 
defendant  not  served,  was  continued,  and  prosecuted  to  trial  and  judgment 
against  the  defendant  served;  this  was  not  a  final  judgment  from  which  the 
latter  could  appeal.    Stewart  v.  Lenoir,  470. 

Judgment  Lien. 

1.    Under  the  Act  of  November  6,  1866   (2  Pasch.  Dig.  Laws,  art.  7005),  re- 
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Judgment  Lien— continued. 

quiring  that  in  order  to  preserve  the  lien  of  a  judgment  on  real  estate  of  the 
debtor,  execution  shall  be  issued  each  year  on  the  judgment,  the  insolvency  of 
the  judgment  debtor  does  not  excuse  a  failure  to  have  executions  so  issued. 
Johnson  v.  Weatherford,  180. 

2.  A  money  judgment  was  rendered  in  H.  County  in  favor  of  a  bank  against 
E.  and  H.  upon  a  note,  and  in  favor  of  certain  other  defendants  upon  their 
pleas  to  the  jurisdiction,  and  ten  days  afterwards  an  abstract  of  the  judgment 
was  duly  filed  in  T.  County  so  as  to  fix  a  lien.  Thereafter  the  plaintiff  bank 
appealed  from  the  judgment,  the  only  error  it  assigned  being  as  to  the  action 
of  the  court  in  sustaining  the  pleas  to  the  jurisdiction.  The  judgment  was 
affirmed,  the  court  holding  incidentally  that  there  was  no  appeaj  from  the  judg- 
ment against  E.  and  H.^  and  execution  was  issued  to  H.  County  within  a  year 
from  the  affirmance  and  receipt  of  the  mandate,  but  more  than  three  years 
after  the  date  of  the  original  judgment.  Alias  execution  to  T.  County  did  not 
issue  until  more  than  a  year  after  the  date  of  such  first  execution.  Held,  thai 
the  lien  created  on  land  in  T.  County  by  the  record  of  the  judgment  there  waa 
lost  by  reason  of  failure  to  use  diligence,  as  required  by  the  statute,  in  having 
executions  issued  on  the  judgment.  Rev.  Stats.,  arts.  3289,  3290.  Bank  ▼• 
Adams,  413. 

Judicial  Discretion. 

In  setting  aside  dismissal  of  case.    See  Judgment,  4. 

In  suppressing  deposition  for  failure  to  answer  fully.    See  Evidence,  5. 

In  setting  aside  judgment  by  default.    See  Judgment,  5. 

In  refusing  new  trial.    See  New  Trial,  3. 

Judicial  Notice. 
Taken,  in  garnishment,  of  proceedings  in  the  main  suit.    See  Garnishment,  8. 

Jurat. 

To  oath  of  officer.    See  Officer,  4. 

Jurisdiction. 

See  Appeal,  6;  Pleading,  2;  Probate  Court,  1;  Venue,  2. 

Where  the  amount  of  damages  for  which  defendant  to  a  distraint  for  rent 
sought  judgment  by  cross-action  was  limited  to  an  aggregate  of  less  than  one 
thousand  dollars,  his  claim  was  within  the  jurisdiction  of  the  county  court, 
though  the  statement  of  the  items  claimed  might  be  construed  as  alleging  dif- 
ferent items  which,  added,  would  make  more  than  that  sum.  Riggs  v.  Gray» 
268. 

Jury. 

Where,  when  a  case  was  called  for  trial,  a  jury  was  out,  and  from  the  re- 
mainder of  the  regular  jury,  more  than  twelve  in  number,  only  six  jurors  were 
obtained  for  the  second  jury,  and  the  court  ordered  talesmen  summoned,  inter- 
rogated, qualified,  and  plaintiff  made  his  challenges  as  to  them  and  returned  the 
list  to  the  clerk,  when  the  other  jury  returned  their  verdict  and  took  seats  in  the 
courtroom,  it  was  in  the  discretion  of  the  court  to  then  complete  the  second 
jury  from  the  list  of  the  talesmen,  or  from  the  jury  just  discharged.  Railway 
V.  Wright,  249. 

Justice  Court. 
Judgment  of,  not  subject  to  collateral  attack.    See  Judgment,  1. 
See,  also,  Certiorari,  1. 

Killing  Live  Stock. 

Where  plaintiff's  jack  was  found  dead  near  the  railroad  track  without  any 
mark  or  bruise  on  him,  proof  that  there  was  nothing  else  about  that  could  have 
killed  him  would  not  sustain  a  verdict  against  the  railway  company,  as  he 
might  have  died  of  disease  or  old  age.    Railway  v.  Blau,  644. 
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Laborer's  Lien. 

1.  Although  the  statute  provides  that  the  laborer's  lien  it  gives  for  work 
done  in  the  construction  of  any  railroad  shall  cease  to  be  operative  in  twelve 
months  after  the  creation  of  the  lien,  if  no  steps  be  taken  to  sooner  enforce  it, 
yet  limitations  will  not  begin  to  run  until  the  suit  can  be  brought,  and  if  the 
wages  are  payable  in  the  future,  not  until  the  time  specified  has  come.  Rev. 
Stats.,  arts.  3312-3315,  construed.    Railway  v.  Berry,  408. 

2.  A  civil  engineer  is  not  entitled  to  a  lien  for  wages  earned  in  the  construc- 
tion of  a  railroad  under  the  statute  giving  a  lien  to  "all  mechanics,  laborers  and 
operatives  who  may  have  performed  labor  or  worked  with  tools,  teams  or  other- 
wise in  the  construction"  of  the  road.    Rev.  Stats.,  art.  3212.    Id. 

Land  Certificate. 

Duplicate  issued  where  no  original  ever  existed.    See  Innocent  Purchaser,  2. 

Identity  of  grantee  in.    See  Trespass  to  Try  Title,  2. 

As  having  l^en  proved  below — presumptions  on  appeal.  See  Trespass  to  Try 
Title,  5. 

1.  Land  scrip,  when  located  and  the  land  surveyed,  becomes  merged  in  the 
land,  though  no  patent  is  issued,  and  a  deed  to  the  land  passes  the  title.  Watts 
V.  Bruce,  347. 

2.  An  unlocated  land  oerticate  is  a  chattel,  and  the  title  thereto  may  pass 
by  verbal  sale  and  delivery;  and  while  mere  possession  of  the  certificate  is  not 
sufficient  evidence  of  ownership,  yet  long  possession  under  a  claim  of  right  at- 
tended with  acts  of  dominion  may,  in  the  absence  of  opposing  proof,  in  a  con- 
test arising  after  the  witnesses  to  a  supposed  sale  of  the  certificate  are  dead, 
be  sufficient  to  support  a  presumption  of  sale.    Lochridge  v.  Corbett,  676. 

Landlord's  Lien. 

One  who  purchases  cotton  grbwn  by  a  tenant  upon  rented  premises  within 
thirty  days  from  its  removal  therefrom  is  not  entitled  to  protection  as  an  inno- 
cent purchaser  against  the  statutory  landlord's  lien,  although  without  notice  in 
fact  of  the  existence  of  such  lien.  Rev.  Stats.,  arts.  3235-3237.  Cotton  Co.  v. 
PhiUips,  79. 

Landlord  and  Tenant. 
See  Distress  Warrant,  1. 

1.  Damages  for  depriving  a  tenant  of  the  use  of  water  or  of  the  use  of  a 
building,  to  which  he  claimed  a  right  under  his  lease,  and  which  the  landlord 
had  denied  him,  could  not  be  left  to  the  jury  in  the  absence  of  evidence  as  to 
the  value  of  their  use.    Riggs  v.  Gray,  268. 

2.  The  landlord  is  not  liable  to  the  tenant  for  the  cost  of  repairs  upon  a 
building  for  his  subtenant  in  the  absence  of  an  agreement  to  compensate  him 
therefor,  though  made  necessary  by  the  landlord's  breach  of  contract  to  permit 
his  subtenant  to  occupy  another  building  than  the  one  repaired.    Id. 

3.  The  seizure  under  a  distress  warrant  of  a  tenant's  personal  property 
operates  as  a  satisfaction  of  the  landlord's  claim  to  the  extent  of  the  value  of 
the  property  so  seized.    Id. 

4.  The  landlord  is  liable  for  property  seized  under  a  distress  warrant,  though 
converted  by  others,  if  it  was  done  with  his  consent.    Id. 

5.  Where  the  lessor  was  not  a  party  to  a  foreclosure  suit,  a  foreclosure  sale 
of  the  land  therein  did  not,  as  between  him  and  the  lessee,  terminate  the  lease, 
nor  justify  the  lessee  in  attorning  to  the  *  purchaser  at  such  sale.  Alford  v. 
Carver,  607. 

6.  Where  plaintiff  purchased  land  at  a  foreclosure  sale,  and  after  leasing  it 
to  a  tenant,  again  purchased  it  at  a  sheriff's  sale  for  taxes  claimed  against  a 
third  party,  a  deed  subsequently  made  by  him,  and  conveying  only  such  title 
as  he  acquired  by  the  first  sale  did  not  pass  his  title  acquired  at  the  second  sale, 
and  the  tenant  could  not  question  such  title,  or  attorn  to  another.    Id. 

Law  of  Another  State. 
Applied  where  contract  to  be  performed  there.    See  Contract,  4. 
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Lease. 

See  Oi]  Lease  Contract;  School  Lands,  8. 

Failure  to  record  as  working  forfeiture.    See  School  Lands,  10.  ' 

1.  Where  a  lease  contains  no  provision  permitting  it,  an  assignment  thereof  is 
subject  to  the  statutory  prohibition  against  subletting  without  the  consent  of  the 
lessor  (Rev.  Stats.,  art.  3250) ;  but  where  two  assignments  of  a  lease  were  made, 
and  the  lessor  made  no  objection  until  twenty  years  after  the  first  and  fifteen 
years  after  the  second,  his  right  of  objection  was  waived.  VVildey  Lodge  v. 
City  of  Paris,  632. 

2.  Wliere  the  only  consideration  of  a  lease  was  the  continued  maintenance  on 
the  premises  of  a  school  for  the  white  youths  of  the  county  and  country,  and 
a  city,  as  assignee  of  the  lease,  maintained  a  school  there  for  the  white  youths 
of  the  city,  to  the  character  of  which  no  objection  was  made  for  fifteen  years, 
the  lessor  will  be  held  to  have  received  from  the  city  the  consideration  con- 
tracted to  be  rendered.     Id. 

3.  Where  a  lessor  sued  to  recover  leased  property,  an  allegation  that  the  lessee 
had  assigned  the  lease  to  an  unincorporated  educational  association  incapable 
of  receiving  or  Jiolding  the  property,  but  without  alleging  any  ground  of  incom- 
petency, such  allegation  was  not  sufiicient  to  show  the  invalidity  of  the  assign- 
ment.   Id. 

4.  Where  an  assignee  of  a  lease  repudiates  the  lease,  denies  the  title  of  the 
lessor  and  asserts  title  in  himself,  his  possession  ceases  to  be  rightful,  and  the 
lessor  is  entitled  to  recover  the  premises.    Id. 

Legal  Holiday. 

Service  of  citation  on,  is  mere  irregularity.    See  Judgment,  2. 

LibeL 

Publishing  notice  that  plaintiff  was  swindling.    See  Contract,  2. 
Evidence  neld  to  show  express  malice.     See  Malice,  1. 

1.  A  statement  warning  the  public  that  plaintiff,  who  was  soliciting  advertise- 
ments to  be  published  with  the  folders  of  a  railway,  had  no  connection  with 
the  company,  and  that  it  did  not  propose  to  issue  such  folders,  was  not  held  to 
have  been  proven  true,  where  plaintiff,  whose  account  was  accepted  by  the  jury, 

-  had  testified  that  he  had  a  contract  with  the  company  to  place  within  and  cir- 
culate with  its  folders  certain  printed  matter  descriptive  of  towns  within  it« 
territory.     Railway  v.  McArthur,  205. 

2.  A  communication  warning  the  public  that  plaintiff  had  no  connection  with 
defendant,  was  not  absolutely,  but  only  conditionally  privileged.  A  requested 
charge  that  it  was  privileged,  ignoring  the  question  of  good  faith  in  its  publica- 
tion, was  properly  refused,  and  was  insufficient  to  make  the  failure  to  submit 
the  issue  as  to  its  qualified  privilege  error.    Id. 

3.  A  requested  instruction  that  defendant  was  not  guilty  of  libel  if  the  charge 
published  was  true,  was  properly  refused  where  the  general  charge  authorized 
recovery  only  in  case  of  its  falsity.    Id. 

4.  A  corporation  is  liable  in  exemplary  damages  for  a  malicious  libel  by  a 
superior  officer  representing  it  in  its  corporate  capacity;  and  the  general  pas- 
senger and  ticket  agent  of  a  railway  is  such  an  officer.    Id. 

Licensee. 
Child  of  six  years,  trespassing  on  railroad  track,  need  not  be.    See  Railroads,  29. 

Liens. 

Priority  in.     See  Appeal,  3. 

Held  not  created  by  a  contract;  intention  looked  to.  See  Joint  Stock  Com- 
pany, 3. 

Not  dissolved  by  bankruptcy  proceedings,  when.    See  Garnishment,  4,  5. 

Of  attachment,  given  priority  over  older  unrecorded  deed.    See  Registration,  1. 

See,  also.  Judgment  Lien;  laborer's  Lien;  Landlord's  Lien;  Mortgage. 

A  purchaser  of  property  under  foreclosure  of  a  lien  takes  title  as  against 
a  purchaser  under  a  junior  lien,  though  he  bought  pending  the  latter's  suit  for 
foreclosure.     Edwards  v.  Anderson,  131. 
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Life  Inrarance. 
See  Accident  Insurance;  Benefit  Insurance. 

1.  The  creditor  of  a  deceased  husband  for  a  community  debt,  has  no  personal 
claim  on  the  surviving  wife  nor  insurable  interest  as  such  creditor  in  her  life. 
Cameron  v.  Barcus,  46. 

2.  An  insurer  refusing  payment  of  the  policy  to  the  personal  representative 
of  insured  is  liable  for  12  per  cent  penalty  and  attorney's  fees,  though  it  made 
payment  instead  to  a  beneficiary  named  in  the  policy,  insured  as  a  creditor, 
where  it  had  notice  that  such  beneficiary  had  no  insurable  interest,  before  mak- 
ing such  payment.     Id. 

3.  An  indemnity  bond,  given  by  one  made  beneficiary  in  an  insurance  policy 
as  creditor  of  insured,  to  secure  insurer,  in  paying  to  him  the  amount  of  the 
policy,  against  "any  and  all  damages,  costs,  charges,  or  expenses"  incurred  by 
such  insurer  in  resisting  the  claim  of  the  legal  representatives  of  deceased,  en- 
titles the  insurer,  on  recovery  against  it  by  such  legal  representatives  of  the 
amount  of  the  policy  with  12  per  cent  damages,  interest,  and  attorney's  fees,  to 
recover  against  the  indemnitor  the  full  amount  so  adjudged  and  also  the  in- 
surer's reasonable  attorney's  fees  for  defending  the  suit.    Id. 

Limitations. 

Against  claim  for  attorney  fees.    See  Attorney  Fees,  1,  3. 
Under  the  three,  five  and  ten  years  statute.    See  Deed,  6,  7,  8. 
Where  the  wages  are  payable  in  the  future.    See  Laborer's  Lien,  1. 

1.  Limitations  do  not  run  against  the  State.    Zapeda  v.  Hoffman,  312. 

2.  Where  the  boundaries  in  a  deed  conflict  with  an  older  or  superior  survey, 
there  must  be  actual  possession  under  the  junior  title  of  the  part  so  in  con- 
flict in  order  for  limitation  to  run  in  favor  of  the  possession.    Id. 

3.  Possession^  in  order  to  give  title  under  the  ten  years  statute  of  limitation, 
must  be  by  acts  done  upon  the  land  such  as  give  unequivocal  notice  to  all  persons 
of  a  claim  to  it  adverse  to  the  claims  of  all  others,  whether  the  land  be  in- 
closed or  not.    Id. 

4.  See  evidence  of  possession  held  not  sufficient  to  support  title  under  the  ten 
years  statute  of  limitation.    Id. 

5.  Under  the  statute  providing  that  adverse  possession  of  land  for  five  years 
under  a  recorded  deed  shall  give  title  by  limitation,  such  possession  may  be 
based  upon  a  recorded  deed  to  a  predecessor  in  title  in  privity  with  whom  the 
possessor  holds.      McLavy  v.  Jones,  354. 

6.  Under  the  five  years  statute  the  possession  may  be  tacked  and  the  title  by 
limitation  deraigned  through  several  parties  in  the  completion  of  the  necessary 
five  years,  provided  every  muniment  of  the  record  title  be  duly  registered.    Id. 

7.  Where  the  adverse  possession  is  under  a  recorded  deed  to  one  who  devised 
the  land  to  the  possessor,  it  is  not  necessary  that  there  should  be  a  record  of 
the  will.    Id. 

8.  Where  a  testator,  claiming  the  land  under  a  duly  recorded  deed,  devised 
his  property  in  accordance  with  the  statute  of  descent  and  distribution,  the  heir 
and  devisee  was  entitled  to  prescribe  under  the  deed  without  record  of  the  order 
of  the  probate  court  setting  apart  the  land  to  him  in  the  partition  of  the  estate, 
and  also,  in  making  the  five  years  possession,  to  tack  the  possession  and  pay- 
ment of  taxes  by  the  independent  executor  pending  the  settlement  of  the  estate, 
where  the  possession  and  payment  of  taxes  were  continuous.    Id. 

9.  Where  defendant  had  acquired  title  to  the  land  by  virtue  of  possession  for 
ten  years,  plaintiff,  who  formerly  held  the  legal  title,  could  not  upon  his  sub- 
sequent entry  and  possession  claim  under  the  three  and  five  years  statutes  of 
limitations, — nothing  short  of  ten  years  possession  being  sufficient  to  reinvest 
him  with  the  title.      Smith  v.  Bunch,  541. 

LiqnoT  Dealer's  Bond. 

1.  In  an  action  on  a  liquor  dealer's  bond  executed  by  a  firm  with  surety,  a  dis- 
missal as  to  one  of  the  partners  individually  because  of  his  insolvency  and  non- 
residence  did  not  deprive  the  court  of  jurisdiction  to  render  judgment  against 
the  partnership,  the  other  partner  and  the  surety.  Following  Scalfi  v.  State, 
ante,  p.  671.    Scalfi  v.  Graves,  667. 

2.  Where  the  introductory  part  of  a  liquor  dealer's  bond  recited  that  G.  S.  and 
M.  S.  under  the  firm  name  of  G.  S.  &  Co.  desire  to  engage  in  the  sale  of  spirit- 
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Liquoi  Dealer's  Bond — continued. 

UOU8  liquors,  but  the  bond  itself  bound  "G.  8.  and  M.  S.  as  principal,"  and  was 
conditioned  that  G.  S.  and  M.  S.,  as  principals,  shall  keep  an  orderly  house,  etc., 
and  was  not  signed  in  the  partnership  name,  but  individually,  it  bound  the 
principals  as  individuals,  and  not  as  a  partnership.     Id. 

3.  A  proper  judgment  having  been  rendered  on  such  bond  as  against  the  prin- 
cipals individually,  the  surety  could  not  complain  that  a  judgment  was  also 
illegally  rendered  against  them  as  partners.     Id. 

4.  Where  a  partnership  had  executed  a  liquor  dealer's  bond,  and  suit  was 
brought  thereon  against  the  partnership,  the  individual  members  thereof  and 
the  surety,  a  dismissal  as  to  one  of  the  partners  not  served  was  not  prejudicial 
where  the  evidence  on  the  trial  of  the  cause  showed  that  he  was  notoriously 
insolvent  and  a  nonresident  of  the  State.    Scalfi  &  Co.  v.  State,  671. 

5.  In  an  action  on  a  liquor  dealer's  bond,  where  the  evidence  showed  without 
doubt  that  the  sales  complained  of  were  made  by  parties  for  whose  acts  the 
defendants  were  liable,  it  was  not  necessary  that  the  charge  should  define  the 
terms  "agency"  and  "employe."    Id. 

6.  In  such  action  against  A  partnership  and  a  surety  on  its  bond,  it  was  proper 
to  dismiss  as  to  one  of  the  partners  in  his  individual  capacity,  he  being  insolv- 
ent and  a  nonresident,  and  to  render  judgment  against  the  firm  and  the  surety. 
Rev.  Stats.^  arts.  1204,  1224,  1256,  1257,  1259,  1347,  construed.    Id. 

7.  It  was  not  prejudicial  error  to  refuse  to  continue  the  case  in  order  to  ob- 
tain service  on  the  insolvent  partner.    Id. 

Live  Stock  Shipments. 
See  Carriers  of  Freight,  1-3,  6-10,  11-13. 

Loan. 
Transaction  held  not  to  be.     See  Partnership,  4. 

Location  of  Land. 

Conflicting— notice  from  Land  Office  records.     See  Notice,  1. 

Lunatic. 

A  suit  in  behalf  of  a  lunatic  may  be  maintained  by  next  friend.  Hughey 
V.  Mosby,  76. 

Malice. 

Conduct  considered  and  held  to  furnish  some  evidence  of  express  malice  in 
the  publication  of  a  libel  by  an  officer  of  a  corporation.  Railway  v.  McArthur^ 
205. 

Mandamus. 
Held  not  the  proper  remedy.    See  Contempt,  3. 

Mandate. 
When  Act  of  April  10,  1901,  relating  to,  took  effect.    See  Appeal,  6. 

Market  Value. 
Damages  to  homestead,  confined  to.    See  Eminent  Domain,  2. 
Objection  to  testimony  of,  not  broad  enough.    See  Evidence,  12. 

Marriage  Contract. 

1.  Where  plaintiff  in  an  action  for  breach  of  promise  of  marriage  sought  to 
flhow  such  a  promise  made  through  written  correspondence,  some  of  the  letters 
not  being  produced,  but  oral  testimony  as  to  their  contents  being  admitted,  the 
charge  of  the  court  propely  left  to  the  jury  the  construction  of  the  letters  re- 
lied on.    Barber  v.  Geer,  176.. 

2.  Evidence  of  plaintiff's  reputation  for  truth  and  veracity  is  not  admissible 
in  an  action  for  breach  of  promise  of  marriage  for  the  purpose  of  mitigating 
the  damages  claimed  to  have  resulted  from  wounded  feelings  and  injured  repu- 
tation.    Id. 
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Harried  Woman. 

See  Husband  and  Wife;  Deed,  4;  Separate  Estate. 

Where  the  husband,  who  had  insured  his  life,  on  the  endowment  plan,  in 
the  wife's  favor,  received  a  sum  of  money  in  settlement  of  the  policy  which  he 
delivered  to  the  wife,  and  afterwads  his  firm  borrowed  the  money  from  her, 
executing  to  her  a  note  therefor,  which  was  paid  in  part  by  a  conveyance  of 
land  to  her  during  the  marriage,  he  and  the  firm  being  solvent  up  to  that  time, 
there  was  a  gift  of  money  to  the  wife,  and  the  land  so  conveyed  to  her  waa 
her  separate  estate,  and  not  liable  for  the  husband's  debts.    Hall  .v.  Levy,  360. 

Master  and  Servant. 

1.  Where  a  railroad  switchman  is  unfamiliar  with  the  locality  where  he  is  a£ 
work,  he  owes  no  duty  of  inspection  of  the  premises,  and  it  is  the  company's 
duty  to  exercise  ordinary  care  to  see  that  the  premises  are  safe,  and  to  give 
him  notice  of  the  proximity  of  dangerous  structures  where  he  has  no  experience 
or  acquaintance  with  'the  premises.  See  charge  held  correct.  Railway  v.  Mort- 
son^  142. 

2.  Where  plaintiff,  a  railroad  switchman,  at  the  time  he  was  struck  by  a  pro- 
jecting warehouse  shed,  was  standing  on  a  ladder  on  the  side  of  a  car  looking 
in  an  opposite  direction  for  signals  from  the  conductor,  which  it  was  his  duty 
to  repeat  to  the  engineer,  and  the  work  he  was  then  doing  was  the  first  in 
which  he  had  been  engaged  at  that  place,  and  his  position  was  the  proper  one 
for  the  performance  of  such  duties,  he  was  not  guilty  of  contributDry  negli- 
gence.   Id. 

Measure  of  Damages. 
In  case  of  grass,  etc.,  burned.    See  Railroads,  3,  4. 
For  injury  to  wife.    See  Personal  Injury,  5. 
For  land  taken  for  right  of  way.    See  Railroads,  24« 

For  injury  to  live  stock — connecting  lines.    See  Carriers  of  Freight,  6,  18. 
Where  railroad  appropriates  part  of  a  public  road.    See  Public  Roads,  2. 

Medical  Expenses. 
Must  be  shown  reasonable.    See  Personal  Injury,  14. 

Mental  Anguish. 

Recovery  for,  allowed — ^mother  and  sick  child.    See  Telegraph  Company,  3,  11. 

Mental  Incapacity. 
Presumption  of  law  is  against.    See  Contract,  6. 

Merger. 
Of  certificate  into  land,  though  patent  not  issued.    See  Land  Certificate,  1. 

Minor. 

1.  An  instruction  in  a  suit  by  a  minor  for  personal  injuries  which  permits  re- 
covery by  him  for  diminished  capacity  to  earn  money  during  minority,  presents 
reversible  error.    Railway  v.  Jackson,  342. 

2.  In  order  that  the  fact  that  recovery  by  a  minor  of  damages  for  diminished 
earning  capacity  during  minority  by  reason  of  injury  to  the  person,  had  in  a 
suit  by  the  father  as  his  next  friend,  can  be  held  a  relinquishment  of  the  par- 
ent's right  rendering  such  recovery  by  the  minor  no  ground  for  reversal,  it  must 
appear  that  such  damages  were  claimed  for  the  son  by  the  father  in  his  peti- 
tion; it  is  not  sufficient  that,  as  next  friend,  he  is  endeavoring  to  sustain  the 
son's  recovery  on  appeal.    Id. 

Misapplication. 
Of  deposit  in  bank.     See  Estoppel,  1. 

Misjoinder. 

Harmless  to  defendant  not  injured  thereby.    See  Appeal,  1. 
Of  wife  in  action  for  community  damages.    See  Parties,  1. 
Vol.  31  Civil— 47. 
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Money. 

Deposited  by  husband  in  wife's  name— ownership  of.    See  Garnishment,  2. 

HorUUty  Tables. 
Admissible,  when  injury  permanent.    See  Personal  Injury,  2,  17. 

Mortgage. 
On  homestead;  not  given  effect  by  abandonment.    See  Homestead,  7. 
See,  also.  Chattel  Mortgage. 

1.  A  purchaser  for  value  from  one  holding  under  a  deed  absolute  on  its  faoe» 
and  who  is  without  notice  that  it  was  intended  as  a  mortgage,  takes  the  legal 
title  free  of  the  equity,  and  his  grantee,  irrespective  of  notice  to  himself,  will 
take  clear  of  such  equity,  being  entitled  to  protection  for  his  grantor's  sake. 
Long  V.  Fields,  241. 

2.  Where  the  evidence  was  conflicting  upon  the  issue  whether  plaintiff's  iii»- 
mediate  vendor,  T.,  was  a  purchaser  without  notice  that  a  prior  deed  from  Lb, 
the  common  source,  to  C.  was  in  fact  a  mortgage,  it  was  admissible  for  C.  to 
testify  that  T.,  his  vendee,  so  far  as  witness  knew,  had  no  knowledge  that  L. 
was  claiming  any  interest  in  the  land,  or  that  the  deed  from  L.  to  G.  was  only 
a  mortgage,  as  this  was  not  a  conclusion,  and  such  testimony  was  important  to 
rebut  file  adverse  inference  which  would  arise  from  the  failure  of  the  witness 
to  testify  on  this  point.    Id. 

3.  A  creditor  can  not  avail  himself  of  the  provisions  of  the  registry  statutes 
declaring  mortgages  and  other  conveyances  void  as  to  all  creditors  and  subse- 
quent purchasers  for  value  without  notice  unless  filed  for  record  where  the 
debtor  has  executed  a  deed  of  the  property  absolute  on  its  face,  but  intended 
as  a  mortgage,  and  the  instrument  has  been  duly  filed  as  a  deed.  Rev.  Stats.* 
art.  4640.    Id. 

4.  While  the  parol  trust  created  by  such  a  mortgage  is  not  a  resulting  trust, 
it  is  nevertheless,  it  seems,  so  far  in  analogy  thereto  as  to  be  unaffected  by 
the  denouncement  of  the  registration  law.    Id. 

Motion. 
To  set  aside  judgment — ^judicial  discretion.    See  Judgment,  4. 

Name. 

See  Corporation,  I;  Sale  of  Land,  2. 

Negligence. 

Side  rod  of  engine  cracked — ^no  inspection  test  by  hydraulic  pressure.  See 
Railroads,  6-8. 

In  assisting  lady  passenger  to  alight.    See  Carriers  of  Passengers,  1. 

In  failing  to  furnish  passenger  a  seat.    See  Carriers  of  Passengers,  4. 

Per  se;  failure  to  have  ticket  office  open.    See  Carriers  of  Passengers,  12. 

Running  switch  engine  rapidly  over  crossing.    See  Railroads,  16. 

Allowing  sidebrake  rod  to  project  over  platform.    See  Railroads,  20. 

Per  se;  failing  to  whistle  for  crossing.    See  Railroads,  34. 

Specific  ground  of,  must  be  pleaded.    See  Pleadings,  3,  4. 

In  failing  to  see  child  on  track.    See  Street  Railroads,  3. 

In  derailment  of  train — pleading.    See  Action  for  Death,  1. 

In  failing  to  find  a  colored  woman.    See  Telegraph  Company,  8. 

At  point  where  sidings  were  jointly  used.    See  Railroad  Crossing,  1. 

Coupling  apparatus  not  working  perfectly.    See  Proximate  Cause,  2. 

1.  Where  plaintiff,  struck  by  a  street  car  while  crossing  the  track,  alleged  in 
his  petition  to  recover  for  the  injury  that  defendant  negligently  ran  its  car  at 
an  unlawful  rate  of  speed,  and  also  that  it  negligently  omitted  to  stop  its  car 
or  give  warning,  and  that  "by  reason  of  said  negligence  of  the  defendant"  he 
was  injured,  he  was  entitled  to  recover  upon  proof  of  either  of  the  grounds  of 
negligence.    Traction  Co.  v.  Upson,  50. 

2.  That  the  pleading  characterized  both  acts  of  negligence  as  gross  did  not 
preclude  plaintiff  from  recovering  upon  proof  of  ordinary  negligence.     Id. 

3.  The  city  ordinance  regulating  the  rate  of  speed  of  street  cars  was  compe- 
tent evidence  to  show  that  the  car  was  going  at  an  unlawful  rate  of  speed.    Id. 


Indbsx.  739 

Negligence— continued. 

4.    Testimony  by  plaintiff  that  his  buggy  was  badly  smashed  by  the  collision 
with  the  street  car,  and  that  his  bill  for  its  repairing  was  $25,  there  being  no 
cross-examination  on  this  point,  warranted  a  charge  pemitting  the  jury  to  con- 
sider, in  estimating  the  damage,  the  amount,  if  any,  expended  by  plaintiff  for* 
repairing  the  buggy.    Id. 

'5.  In  a  suit  for  negligently  causing  death  of  a  car  inspe*  .or,  struck  by  a 
switch  stand  while  clinging  on  the  side  of  a  moving  car,  evidence  that  inspectors 
were  accustomed  so  to  do  when,  as  in  this  case,  the  train  was  moved  before 
completing  its  inspection,  was  admissible.    Railway  v.  Bearden,  58. 

6.  On  the  issue  of  negligence  in  maintaining  a  switch  stand  unlighted  and  dan- 
gerously close  to  the  tracks  it  was  permissible  to  prove  the  kind  and  location  of 
other  switches  in  the  yards,  and  the  intention  of  the  yard  master  to  replace 
the  one  in  question  with  such  other  kind.    Id. 

7.  See  instrufctions  held  proper,  and  requested  instructions  properly  refused  be- 
cause given,  in  substance,  in  the  court's  charge.      Id. 

8.  A  charge  that  it  is  the  duty  of  fv  railway  company  to  use  ordinary  care  to 
see  that  its  track's  and  sidings  are  not  in  such  close  proximity  to  other  stuc- 
tures  as  to  unnecessarily  endanger  its  employes,  engaged  in  the  discharge  of 
their  duties  on  trains  passing  by,  was  not  objectionable  as  inferentially  telling 
the  jury  that  such  proximity  of  structures  would  be  negligence.  Railway  v. 
Mortson,  142. 

9.  When  the  question  is  whether  or  not  a  person  has  been  negligent  in  doing 
or  failing  to  do  a  particular  act,  evidence  is  not  admissible  to  show  that  he  had 
been  guilty  of  a  similar  act  of  negligence,  or  even  habitually  negligent  upon 
similar  occasions.    Railway  v.  Ives,  272. 

10.  Pleading  and  evidence  considered  and  held  to  support  a  recovery  in  favor 
of  a  member  of  a  bridge  gang  injured  in  removing  a  hand  car  from  track  by 
negligence  of  foreman  in  having  too  many  to  take  hold  on  one  side  of  the  car 
and  lift  it  suddenly,  throwing  the  weight  upon  plaintiff  and  one  companion  lift- 
ing on  the  opposite  side.    Railway  v.  Smith,  332. 

11.  A  city  ordinance  imposing  a  penalty  upon  one  making  an  excavation  in 
the  hiffhway  and  leaving  it  unfenced  was  admissible  against  a  defendant  other 
than  the  city,  in  a  suit  by  one  injured  by  falling  therein,  its  effect  being  to 
make  such  act  negligence  in  law.    Browne  v.  Bachman,  430. 

12.  Such  ordinance  did  not  make  the  act  of  the  city  itself  negligence  in  law, 
but  was  admissible  against  the  city  on  the  issue  of  its  negligence,  upon  the 
same  principle  as  are  the  rules  of  railway  companies  for  the  government  of 
their  employes.    Id. 

13.  Where  in  an  action  for  personal  injuries  the  court's  charge  properly  de- 
fined ordinary  care,  but  in  applying  the  law  to  the  facts  instructed  that  the 
want  of  such  care,  if  shown  by  the  facts  in  evidence,  would  ordinarily  consti- 
tute negligence,  the  charge  was  confusing  and  misleading,  since  a  failure  to 
exercise  ordinary  care  will  invariably  constitute  negligence.  Palfrey  v.  Railway, 
652. 

14.  Where  the  charge  several  times  unnecessarily  called  the  attention  of  the 
jury  to  the  defense  of  contributory  negligence,  too  much  prominence  was  given 
it  thereby.    Id. 

New  Cause  of  Action. 
See  Appeal  to  County  Court,  1. 

New  Trial. 

1.  Due  diligence  must  have  been  exercised  to  ascertain  and  procure  evidence, 
in  order  to  make  its  discovery  after  trial  ground  for  a  new  trial.  Edwards  v. 
Anderson,  131. 

2.  Where  a  new  trial  is  applied  for  on  the  grounds  of  newly  discovered  evi- 
dence, it  must  be  shown  that  such  evidence  was  discovered  since  the  former 
trial,  and  without  any  lack  of  diligence;  that  it  is  material,  and  such  as  would 
probably  change  the  result  upon  another  trial;  and  that  it  is  not  merely  cumu- 
lative.   Railway  v.  Moore,  371. 

3.  A  motion  for  new  trial  upon  the  ground  of  newly  discovered  evidence  is 
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addressed  to  the  discretion  of  the  trial  court,  and  unless  an  abuse  of  such  dis- 
cretion is  shown,  its  action  thereon  is  not  subject  to  review  on  appeal.    Id. 

4.  Where  the  verdict  is  manifestly  against  the  great  weight  and  preponder- 
ance of  the  evidence,  it  is  reversible  error  for  the  trial  court  to  refuse  to  grant 
a  new  trial.  See  case  where  aflSrmative  evidence  by  plaintiff  showing  the  price 
of  goods  shipped  to  plaintiff  had  not  been  paid,  entitled  him  to  judgment  as 
against  merely  negative  evidence  by  the  defendant  tending  to  show  that  he 
may  have  paid  for  the  goods  at  the  time  they  were  received.  Preston  v.  Bar- 
ber, 383. 

5.  Where  the  newly  discovered  evidence  on  account  of  which  a  new  trial  was 
asked  was  probably  not  true  in  the  light  of  the  other  testimony,  and  at  moat 
could  only  have  tended  to  reduce  the  amount  of  the  recovery,  it  was  not  error 
to  refuse  a  new  trial.    Railway  v.  Gist,  662. 

Kezt  Friend. 

See  Lunatic;  Minor. 

Kotes. 

Collection  through  probate  court.    See  Attorney  Fees,  1. 

Default  maturing  series — exercise  of  option.     See  Deed  of  Trust,  1. 

Notice. 
Evidence  to  show  want  of — conclusion  of  witness.    See  Mortgage,  2. 
As  to  how  offer  of  reward  was  to  apply.    See  Rewards,  2. 
Attachment  prevailing    over  unrecorded  deed.    See  Registration,  1. 
Presumed,  in  prior  probate  proceedings.    See  Guardian  and  Ward,  6. 
Of  want  of  authority  in  agent  to  sell.    See  Sale  by  Agent,  1. 
Principal  diarged  through  contract  made  by  agent.    See  Oil  Lease  Contract,  2. 
To  wife — ^husband,  as  agent,  acting  fraudulently.    See  Husband  and  Wife,  I. 

1.  Where  defendant  purchased  a  survey  of  patented  land  in  conflict  with  an 
older  railroad  survey,  described  in  the  elder  patent  as  lying  In  L.  County,  al- 
though it  lay  partly  in  0.  County  also,  and  an  examination  of  the  maps  and 
other  data  of  record  in  the  General  Land  Office  at  the  time  of  the  junior  loca- 
tion would  have  disclosed  the  conflict,  it  was  error  for  the  court  to  instruct 
that  defendant  was  entitled  to  recover  on  the  ground  that  his  vendors  were 
innocent  locators  of  the  land,  without  actual  or  constructive  notice  of  the  prior 
location.    Railway  v.  Barber,  84. 

2.  Defendant  having  purchased  under  a  void  title,  shown  to  be  such  by  evi- 
dence then  in  the  General  Land  Office  and  the  county  surveyor's  records,  and 
having  accepted  the  title  without  examination  or  inquiry,  and  having  been 
notified  by  letter  that  he  had  no  title  before  he  made  improvements  on  the 
land,  was  not  entitled  to  recover  the  value  of  snch  improvements,  as  having 
been  made  by  him  in  good  faith,  the  proof  of  which  rested  on  his  bare  statement 
that  he  thought  he  was  getting  a  good  title  and  evidence  of  the  fact  that  the 
land  had  been  patented  to  his  vendor.    Id. 

Ilnisance. 

Where  cattle  were  killed  in  a  railway  accident,  and  the  railway  company 
contracted  with  a  third  person  to  remove  their  carcasses,  he  agreeing  to  take 
them  to  where  they  would  not  bother  anyone,  and  he  deposited  them  in  such 
proximity  to  plaintiff's  premises  as  to  create  a  nuisance,  the  railway  company 
was  liable  therefor,  despite  the  fact  that  such  third  person  occupied  the  atti- 
tude of  an  independent  contractor.    Railway  v.  Chenault,  558. 

Oath  of  Guardian. 

See  Guardian  and  Ward,  2. 

Objections  to  Evidence. 

To  certified  copy  because  original  deed  not  accounted  for — to  be  made  below. 
See  Deed,  10. 

As  going  to  the  whole  evidence,  a  part  of  which  is  admissible.    See  Evidence,  12. 

Objection  that  a  question  "is  not  a  proper  one,"  is  bad.    See  Personal  Injury,  7. 
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Officer. 

See  Sheriff. 

Can  not  claim  reward,  when.    See  Reward,  3. 

Use  of  initials  in  giving  official  designation.    See  Deed,  13. 

1.  Where  a  policeman  is  discharged  without  cause,  under  an  order  from  the 
mayor  made  without  authority,  he  is  entitled  to  recover  of  the  city  the  amount 
of  his  salary  for  the  balance  of  his  term  of  two  years.  Gawthon  v.  City  of 
Houston,  1. 

2.  Since  the  city  charter  required  an  appeal  to  the  city  council  only  from  the 
action  of  the  police,  fire  and  health  board,  it  was  not  necessary  that  the  police- 
man, as  a  prerequisite  to  the  recovery  of  his  salary  for'  the  remainder  of  his 
term,  should  have  appealed  to  the  council  from  the  action  of  the  city  marshal 
in  discharging  him  on  the  order  of  the  mayor.    Id. 

3.  Where  the  salary  of  the  policeman  was  $75  or  $85  per  month,  according  to 
the  detail  of  the  work,  he  could  recover,  for  the  unexpired  part  of  his  term, 
upon  being  illegally  discharged,  only  at  the  rate  of  $75  per  month.    Id. 

4.  Judgment  by  default  upon  process  issued  by. one  who  has  acted  for  some 
time  as  a  deputy  clerk  will  be  sustained,  though  no  jurat  appears  to  his  oath 
of  office  on  file.    Railway  v.  Driskill,  200. 

Official  Bond. 

Where  a  constable,  in  executing  a  warrant  of  arrest,  wrongfully  and  negli- 
gently kills  the  party  named  in  the  warrant,  rendering  him  liable  in  an  action 
of  damages  under  the  statute  for  wrongful  death,  the  sureties  on  such  officer's 
bond  are  also  liable  for  the  damages  caused  by  the  death.  Rev.  Stats.,  arts. 
3017,  3024.    Moore  v.  Lindsay,  13. 

Offset. 

See  Counterclaim. 

Unliquidated  damages  can  not  be  set  off  against  judgment.  See  Exempt  Prop- 
erty. 

Oil  Lease  Contract. 

1.  An  oil  lease  contract,  although  containing  apt  words  of  conveyance  and 
reciting  a  small  valuable  consideration,  which  was  actually  paid,  can  not  be 
held  an  absolute  conveyance  of  the  minerals  underlying  the  land,  and  title  to 
such  minerals  does  not  vest  in  the  grantee  by  the  mere  execution  of  the  instru- 
ment, where  it  is  apparent,  when  the  instrument  is  considered  as  a  whole,  that 
its  real  consideration  was  the  prospecting  and  developing,  with  due  diligentie, 
of  the  land  for  oil  and  other  minerals,  and  that  this  was  the  primary  purpose 
of  the  grantors  in  the  execution  of  the  contract,  which  expressly  provides  that 
it  shall  remain  in  force  and  effect  only  so  long  as  the  grantees  faithfully  com- 
ply with  the  covenants  and  agreements  undertaken  to  be  performed.  Such  con- 
tract merely  gives  the  grantee  an  option,  and  compliance  with  its  provisions  is 
necessary  to  secure  a  vested  interest.    Emery  v.  League,  474. 

2.  Where  the  contract  was  made  by  a  duly  authorized  agent,  the  principal  was 
charged  by  law  with  notice  of  the  agreement,  and  bound  to  the  same  diligence 
in  its  performance  as  if  the  contract  had  been  executed  by  himself.    Id. 

3.  Where  the  grantee  in  such  oil  lease  contract  agreed  as  a  part  of  his  un- 
dertaking to  secure  a  partition  of  the  land  mentioned  therein,  it  was  necessary, 
in  order  for  him  to  retain  his  rights  thereunder,  to  take  steps  for  securing  such 
partition  within  a  reasonable  time,  and  his  failure,  without  excuse,  to  institute 
proceedings  fpr  partition  for  six  months,  during  which  two  terms  of  the  dis- 
trict court  intervened,  authorized  a  forfeiture  of  the  contract  on  the  ground 
that  performance  had  not  begun  within  a  reasonable  time.    Id. 

Opening  and  Conclusion. 

Admission  which,  in  absence  of  pleadings  by  defendant,  left  nothing  for  the 
opening.    See  Garnishment,  1. 

"Operating  Car." 
Term  defined.    See  Fellow  Servants,  3. 
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OpinioBL 
On  MnitT;  nonexpert  wiincM.     See  Contract,  7. 

OptUML 

See  CH]  Leaae  Contnct,  L 

Ab  to  notes  being  mAtared  by  default  in  payment  of  one.    See  Dwd  of  Trust,  L 

Ordinary  Care. 

Failure  to  ezercifle  oonatitatea  negligenoe  inyariaUy— ^laige  eonfnmng.  See 
Negligence,  13. 

Required  as  to  discovering  children  about  the  ears.    See  Railroads,  30. 

Charge  as  to,  held  hypothetical    See  Railroads,  37. 

Ownership. 

Of  money  deposited  by  husband  in  wife's  name.    See  Garnishment,  2. 
Pleading  as  to,  held  sufficient.    See  Fire  Insurance,  6. 

Parliamentary  Rules. 

See  Religicms  Societies,  3. 

Parol  ETidence. 

To  show  apparent  lapses  and  defects  in  title  contracted  to  be  "good.*  See 
Sale  of  Land,  1. 

To  show  purchase  money  note  has  been  paid  and  lien  thereby  disdiaiged. 
See  Sale  of  Land,  3. 

Parties. 

One  whose  negligence  caused  the  fire  joined  in  a  suit  on  the  policy  of  in- 
surance.    See  Fire  Insurance,  2. 

L  In  an  action  of  trespass  to  try  title  against  H.,  who  is  still  living,  it  is 
not  necessary  to  try  to  make  his  heirs  parties,  as  he  has  no  heirs  until  his 
death.    Hughey  v.  Mosby,  76. 

2.  While  the  wife  is  not  a  necessary  or  proper  party  to  an  action  by  the  hus- 
band for  damages  resulting  from  personal  injuries  to  her,  such  damages  being 
community  property,  yet  where  no  objection  was  made  at  the  trial  because  of 
her  joinder  as  plaintiff,  and  no  prejudice  resulted  therefrom  to  the  defendant, 
the  question  of  such  misjoinder  can  not  be  raised  on  appeaL  RaUway  v.  Baum- 
garten,  253. 

3.  Where  in  trespass  to  try  title  one  who  was  not  made  a  party  defendant 
filed  an  answer  without  leave  of  the  court  and  took  depositions,  the  court 
properly  treated  him  as  an  intervener  without  leave,  and  struck  the  pleadings 
and  depositions  from  the  record  on  motion.    Riviere  v.  Wilkens,  464. 

Partnership. 

See  Joint  Stock  Association. 

Burden  as  to  proving.     See  Burden  of  Proof,  L 

Agreement  as  to  part  of  profits,  in  lieu  of  wages,  not  constituting.  See  Car- 
riers of  Freight,  14. 

Corporation  can  not  form,  but  held  to  a  partnerehip  accounting.  See  Cor- 
porations, 6. 

Bond  held  not  to  bind  the  principals  as  a  partnership.  See  Liquor  Dealer's 
Bond,  1-3,  6. 

L  Where  in  an  action  on  a  note  signed  by  one  defendant,  seeking  to  charge 
all  three  defendants  as  partners,  plaintiff  was  asked  why  he  did  not  get  the 
other  two  to  sign  the  notes,  and  he  would  have  answered  that  it  was  because 
the  signer  of  the  note  told  him  that  it  was  not  necessary  for  the  other  defend- 
ants to  sign,  as  they  had  a^ed  to  pay  the  debt,  such  answer,  in  the  absence 
of  ai\y  allegation  in  the  petition  that  the  other  two  defendants  had  agreed  to 
pay  the  debt,  was  not  admissible.    Moore  v.  Williams,  287. 

2.  Where  there  was  some  evidence  tending  to  prove  a  partnership,  but  the 
great  preponderance  of  the  evidence  was  to  Uie  contrary,  tne  admission  of  one 
of  the  parties,  made  in  the  absence  and  without  the  knowledge  or  authority  of 
the  others,  was  not  admissible  to  prove  a  partnership.    Id. 
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3.  Where  in  an  action  on  a  note  signed  by  one  defendant,  seeking  to  charge 
all  three  defendants  as  partners,  the  petition  alleged  that  Uiey  were  partners, 
or,  if  they  were  not,  then  the  signer  of  the  note  was  the  agent  of  the  other 
two,  this  did  not  raise  the  issue  as  to  whether  the  other  two  had  agreed  to 
pay  for  the  -work  for  which  the  note  had  been  given  in  consideration  of  ten  per 
cent  interest  on  a  loan  therefor  and  two-thirds  of  the  profits  realized  from  the 
construction.    Id. 

4.  Where  parties  made  a  loan  to  a  contractor  erecting  waterworks,  to  be  paid 
for  in  bonds,  and  became  the  custodian  of  the  bonds,  the  proceeds  to  be  used 
to  pay  the  debt,  and  the  remainder  of  the  bonds,  if  any,  to  be.  divided  between 
them,  this  did  not  make  such  parties  and  the  contractor  partners  in  the  contract 
for  the  erection  of  the  waterworks.    Id. 

6.  While,  as  a  general  rule,  no  interest  is  allowed  on  partnership  accounts 
prior  to  the  time  when  the  accounting  is  had,  yet  where  the  accounting  is  de- 
layed through  misconduct  or  fraud,  the  partner  guilty  thereof  will  be  charged 
with  interest  for  the  time  the  accounting  has  b^n  so  delayed.  Corralitos  Go. 
V.  Mackay,  316. 

Partition. 

Of  ward's  estate  not  legally  made,  but  acquiesced  in.  See  Guardian  and 
Ward,  5. 

Of  community  estate.    See  Res  Adjudicata,  1. 

Part  Perfoimance. 
Acts  held  not  to  be.    See  Contract,  5. 

Party  Wall. 

1.  Where  the  action  was  to  recover  one-half  of  the  cost  of  rebuilding  a  party 
wall,  evidence  that  defendant,  on  being  told  of  plaintififs  intention  to  rebuild, 
said  it  would  be  two  or  three  years  before  he  would  use  it,  and  he  would  not 
assist,  though  he  expected  to  build  sometime,  coupled  with  defendant's  failure 
to  object  to  the  rebuilding,  is  not  sufficient  to  establish  an  a^eement  by  de- 
fendant to  pay  one-half  the  cost,  as  alleged  in  plaintiff's  petition.  Griffin  v. 
Sansom,  560. 

2.  The  mere  fact  that  an  adjoining  owner  makes  use  of  a  party  wall  rebuilt 
and  standing  partly  on  his  land,  but  to  the  rebuilding  of  which  he  has  not 
agreed  to  contribute,  nor  induced  by  countenancing  an  expectation  of  contribu- 
tion, will  not  render  him  liable  for  one-half  the  cost  of  rebuilding  the  wall.   Id. 

Passenger. 

See  Carriers  of  Passengers. 

Payment. 

By  a  joint  defendant — contribution.     See  Judgment,  7. 

Proof  of,  or  of  tender  to  State  Treasurer,  essentially  necessary.  See  School 
Land,  7. 

Default  in,  authorized  a  retaking  of  possession.    See  Conditional  Sale,  2. 

Of  taxes — crediting  private  account  of  tax  collector.     See  Taxes,  1. 

Permit, 

Not  required  of  foreign  corporation  as  to  interstate  business.  See  Foreign 
Corporation,  1. 

To  make  sewer  connection — ^no  consideration  given.     See  Counties,  5. 

Personal  Injnry. 

Testimony  by  physician  as  to  extent  of  injuries — predicate  for  cross-exam- 
ination.   See  Evidence,  6. 

To  wife — suit  by  husband — joinder  of  wife.     See  Parties,  2. 

To  child  of  six  years — contributory  negligence.    See  Railroads,  29. 

Convict  may  recover  for.    See  Convict,  1. 

To  minor — father's  right  up  to  majority.     See  Minor,  1. 

From  setting  spring  gun.    See  Dangerous  Agencies. 
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1  Wliere  plaintiff  testified  that  one  effect  of  his  injuries  was  an  inability  to 
perform  family  duty,  and  a  physician  testified  that  sudi  injuries  as  plaintiff  had 
received  impaired  that  capacity,  there  was  a  legal  basis  for  the  estimation  of 
damages  on  that  grounds    Railway  v.  Collins,  70. 

2.  Life  tables  are  admissible  ip  evidence  in  cases  of  personal  injuries  that  are 
permanent  in  character.     Railway  ▼.  MoKson,  142. 

3.  See  hypothetical  question  to  a  physician  as  to  the  effect  of  certain  personal 
injuries,  held  not  subject  to  objection  as  not  being  sufficiently  specific  and  as 
ai9suming  facts  not  supported  by  the  evidence.    Railway  t.  Baumgarten,  253. 

4.  A  physician  who  bad  examined  plaintiff  was  asked  for  his  opinion  as  to 
what  produced  the  condition  in  which  he  found  plaintiff,  and  answered  that  be 
believed  the  preponderance  of  the  testimony  required  Uie  conclusion  that  the 
ci>ndition  was  the  result  of  physical  injury,  and  that  by  the  preponderance  of 
testimony  he  meant  a  consideration  of  all  the  facts  in  connection  with  the  case 
that  had  come  to  his  knowledge,  outside  of  anything  said  to  him  by  plaintiff  or 
any  other  person.     Held,  that  the  answer  was  admissible.     Id. 

5.  In  an  action  brought  jointly  by  the  husband  and  wife  for  personal  injuries 
to  the  wife  the  measure  of  damages  is  the  mental  and  physical  pain  suffered  by 
her,  and  the  amount  of  the  impairment  of  her  capacity  to  labor  in  the  future.  Id, 

6.  Where  the  petition  in  an  action  for  personal  injuries  consisted  of  positive, 
though  alternative,  allegations,  the  court  properly  overruled  special  demurrers 
urged  upon  the  ground  that  its  allegations  were  inconsistent,  vague  and  indef- 
inite.   City  of  San  Antonio  v.  Potter,  263. 

7.  Where  in  a  pergonal  injury  case  a  physician  was  asked  whether,  from  his 
examination  of  plaintiff,  plaintiff  impressed  him  as  a  iemperate  or  intemperate 
man,  and  objection  was  made  on  the  ground  merely  that  the  question  was  not 
a  proper  one,  such  objection  was  correctly  overruled,  as  no  ground  therefor 
stated.     Id. 

8.  Where  in  an  action  for  personal  injury  the  court  charged  that  plaintiff  ' 
bound  to  use  ordinary  care  to  prevent  accident,,  and  if  he  failed  in  this,  and  if 
such  failure  contributed  to  his  injury,  he  could  not  recover,  such  charge  did  not 
present  reversible  error  for  failure  to  add  ''though  the  jury  should  also  believe 
that  the  defendant  was  negligent."    Id. 

9.  Evidence,  in  a  personal  injury  case  against  a  city  for  permitting  an  approach 
to  a  bridge  to  become  defective,  which  showed  that  nearly  two  months  before 
the  accident  a  heavy  rain  had  damaged  the  approach;  that  the  bridge  had  been 
washed  out  several  times;  that  about  the  time  of  the  accident,  and  before,  sev- 
eral bridges  had  been  washed  out;  that  on  the  evening  of  the  accident  a  heavy 
rain  fell  and  washed  out  the  bridge  and  injured  the  approach ;  and  that  no  notice 
had  ever  been  given  the  city  of  the  defects  in  the  approach, — ^was  not  sufficient 
to  warrant  submitting  the  issue  as  to  whether  the  condition  of  the  approach  was 
caused  by  the  act  of  God.    Id. 

10.  The  defendant  in  an  action  for  personal  injuries  can  not  complain  of  a 
charge  that  the  burden. of  proof  is  on  it  to  show  contributory  n^ligence,  unless 
plaintiff's  testimony  has  made  a  prima  facie  case  of  contributory  negligence.    Id. 

11.  An  expression  in  the  charge,  in  an  action  for  personal  injury,  which  pre- 
cluded plaintiff  from  a  recovery  if  guilty  of  negligence  which  "contributed  to 
his  injury,"  would  be  understood  by  any  jury  to  mean  the  same  as  negligence 
that  "contributed  to  cause  or  produce  the  injui-y."    Railway  v.  Ankerson,  327. 

12.  See  evidence  given  by  plaintiff  and  contradictory  in  character  under  which 
it  is  held  that  the  issue  of  contributory  negligence  on  plaintiff's  part  was  never- 
theless for  the  jury.    Id. 

13.  Since  men,  under  stress  of  circumstances  creating  a  fear  of  death  or  serious 
bodily  injury,  can  not  usually  act  with  calmness  and  composed  judgment,  the 
party  creating  such  circumstances  can  not  be  allowed  to  plead  a  lack  of  judg- 
ment on  the  part  of  the  injured  person  to  excuse  the  negligence  which  creatSi 
the  circumstances,  and  it  is  therefore  no  defense  that  it  may  turn  out  that  if 
the  party  injured  had  done  differently  at  the  time,  or  had  done  nothing,  he 
would  have  escaped  injury.    Id. 

14.  In  order  to  recover  as  items  of  dama^  for  personal  injury  the  erpenses 
necessarily  incurred  for  medical  and  surgical  treatment  it  is  not  essential  to 
prove  that  the  money  was  actually  paid,  but  only  that  such  expenses  were  ac- 
tually incurred  and  were  reasonable.    Railway  v.  Moore,  371. 
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Personal  Injury— continued. 

15.  Where  in  an  action  for  personal  injuries  the  evidence  showed  that  medical 
and  surgical  treatment  was  rendered  necessary,  but  did  not  show  what  were 
the  charges  made  therefor,  and  a  physician,  testifying  as  an  expert,  stated  that 
the  seryioes  such  as  were  rendered  plaintiff  were  reasonably  worth  a  certain 
amount,  but  the  hypothetical  question  to  which  the  statement  was  an  answer 
assumed  a  certain  operation  had  been  performed,  while  the  evidence .  failed  to 
show  such  fact,  it  was  error  to  submit  to  the  jury  as  an  item  of  damage  the 
expense  incurred  for  medical  treatment.    Id. 

16.  Where  the  evidence  showed  that  a  witness  was  a  practicing  physician  and 
surgeon,  and  as  such  had  treated  plaintiff  and  assisted  in  the  operation  per- 
formed on  him  for  his  injuries,  and  was  thoroughly  cognizant  of  their  nature, 
it  was  competent  for  him,  as  an  expert,  to  give  his  opinion  as  to  the  probable 
duration  and  effect  of  such  injuries.    Id. 

17.  Where  the  capacity  of  a  party  injured  to  earn  money  is  partially  though 
permanently  impaired  for  life,  mortality  tables  are  admissible  for  the  purpose 
of  determining  the  amount  of  damages  sustained.    Id. 

Penalty. 
For  failure  to  feed  and  water  live  stock  in  transit.    See  Carriers  of  Freight,  1. 
For  refusal  to  pay  policy  on  death.    See  Life  Insurance,  2. 
For  failure  to  guaranty.    See  Surety  Company,  1. 

put 

See  Evidence,  13. 

Pleading. 

Exceptions  operating  as.    See  Auditor's  Report,  1. 

Supplied  by  averments  of  the  other  party.    See  Carriers  of  Freight,  2. 

Not  necessary  to  plead  common  source.    See  Common  Source,  1. 

Two  grounds  of  negligence  so  pleaded  as  to  authorize  recovery  on  proof  of 
either.    See  Negligence,  1, 

Negligence  of  motorman  in  failing  to  see  child  on  track — ^pleading  as  war- 
ranting charge.    See  Street  Railroads,  4. 

Fraudulent  representations  and  estoppel.    See  Sale  of  Land,  10. 

Invalidity  of  an  assignment  of  lease  not  sufficiently  pleaded.    See  Lease,  3. 

Ownership  not  alleged  directly,  but  sufficiently.    See  Fire  Insurance,  6. 

Item  of  injury  not  pleaded,  not  allowed.    See  Public  Roads,  4. 

Negligence  as  to  passenger  alighting — ^no  stool,  etc. — cliarge  warranted.  See 
Carriers  of  Passengers,  2. 

Statutory  admission  concluding  the  case  in  absence  of  defenses  specially 
pleaded.     See  Garnishment,  1. 

Held  not  inconsistent,  vague  and  indefinite  because  alternative.  See  Personal 
Injuries,  6. 

As  to  amount  in  controversy.    See  Jurisdiction,  1. 

Negligence — derailment  of  train.    See  Action  for  Death,  1. 

Contributory  negligence  not  pleaded — ^no  charge  on.    See  Railroads,  15. 

Sufficiently  alleging  loss  of  profit.    See  Execution  Sale,  2. 

As  warranting  mjimction.     See  Execution  Sale,  4. 

May  be  given  in  evidence.    See  Admissions,  1. 

1.  See  pleading  held  sufficient  as  against  a  general  demurrer  in  an*  action 
against  a  county  upon  an  open  account  for  medicines,  necessaries,  etc.,  fur- 
nished to  parties  while  under  quarantine  restraint  enforced  by  the  county  be- 
cause of  smallpox.    King  County  v.  Mitchell,  171. 

2.  Where  defendants  filed  exceptions  to  the  citation  and  an  answer  to  the 
merits  at  the  same  time,  it  was  error  to  sustain  a  motion  by  plafntiff  to  strike 
out  the  exceptions  on  the  ground  that  they  had  been  waived  by  the  filing  of  the 
answer,  since  the  statute  permits  the  pleading  of  as  many  several  matters  of 
defense  as  may  be  deemed  necessary,  provided  they  are  filed  "at  the  same  time 
and  in  due  order  of  pleading."    Rev.  Stats.,  art.  1262.    Pyron  v.  Graef,  406. 

3.  Where  plaintiff's  petition  alleged  that  defendant's  ticket  office  was  not 
open  until  the  arrival  of  the  train,  and  that  upon  its  arrival  she  hastened  at 
once  to  the  train,  leaving  her  daughter  to  get  the  tickets,  and  began  to  ascend 
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Pleading — continued. 

the  steps  of  the  car,  but  that  before  she  reached  the  platform  and  before  the 
train  had  remained  stopped  a  sufficient  length  of  time,  it  was  suddenly  started 
with  a  jerk,  causing  her  injury,  such  failure  of  the  train  to  stop  long  enough 
was  the  only  issue  of  negligence  presented,  and  it  was  error  for  the  charge  to 
submit,  as  a  distinct  basis  of  liability,  the  failure  to  open  the  ticket  office 
sooner.    Railway  v.  Cannon,  437. 

4.  The  court  having  submitted  an  issue  of  negligence  not  pleaded  as  a  basis 
of  recovery,  the  judgment  should  not  be  affirmed  upon  the  ground  that  the 
defendant  asked  charges  restricting  the  effect  of  evidence,  where  such  requested 
charges  did  not  show  that  such  negligence  not  alleged  was  regarded  as  pre- 
senting a  distinct  basis  of  recovery.     Id. 

5.  Where  the  answer  in  an  action  for  the  price  of  an  engine  allied  that  the 
engine  was  warranted  first  class  in  its  workmanship  and  operation,  but  that 
it  did  not  work  perfectly,  stating  in  what  respect,  and  that  defendant  was 
unable  to  discover  the  defect,  this  was  sufficient  as  showing  such  certainty  as 
the  nature  of  the  case  was  susceptible  of.    Lane  v.  City  Waterworks  Co.,  449. 

Plea  in  Abatement. 

Setting  up  insolvency  of  corporation — ^not  sworn  to.    See  Appeal,  2. 

1.  No  exception  having  been  filed  in  the  trial  court  to  a  plea  in  abatement, 
an  objection  to  a  judgment  sustaining  the  plea,  urged  on  the  ground  that  the 
plea  was  not  filed  in  due  order,  will  not  be  considered  on  appeal.  Hayden  v. 
Kirby,  441. 

2.  Where  in  trespass  to  try  title  the  petition  alleged  that  plaintiffs  were 
executors  of  a  foreign  will,  probated  in  another  State,  and  filed  for  record  in 
the  county  where  the  land  was  situated,  but  also  asserted  title  in  fee  in  them- 
selves as  trustees  under  the  will  and  as  heirs  of  the  testator,  there  being  no 
prayer  for  recovery  in  their  capacity  as  such  executors,  it  was  error  to  abate 
the  suit  on  the  ground  that  they  sought  recovery  as  such  executors, — ^the  refer- 
ences to  them  as  executors  being  treated  as  mere  matter  of  description.    Id. 

3.  Where  defendants  filed  a  general  demurrer  and  also  a  plea  in  abatement, 
and  the  court  sustained  the  plea  and  dismissed  the  Suit  without  acting  on  the 
demurrer,  and  the  appellate  court  finds  error  in  sustaining  the  plea,  it  will 
not  affirm  the  judgment  on  the  ground  that  the  general  demurrer  should  be 
sustained,  as  this  would  deprive  plaintiffs  of  the  right  to  amend.    Id. 

Poison. 

Involuntary  taking  of.     See  Accident  Insurance,  2. 

Policeman. 
Term  of — discharge — action  for  salary.    See  Officer,  1-3. 
Special  railroad — assault  by.     See  Railroads,  31. 

Poathnmons  Child. 
Rights  of,  for  negligence  causing  father's  death.    See  Action  for  Death,  2. 

Postponement. 
Injury  not  shown  to  have  resulted  from.    See  Trial. 

Possesaion. 

By  husband  of  homestead  land  he  had  conveyed  to  wife.  See  Fraudulent 
Conveyance,  2. 

As  evidence  of  ownership.    See  Land  Certificate,  2. 

Of  ten  years— character — ^inclosure  of  land.    See  Limitations,  3,  4. 

In  case  of  conflicting  boundaries.     See  Limitations,  2. 

Tacking — privies — five  years  statute.     See  Limitations,  6. 

Title  lost  by,  and  reacquired  by — ^ten  years  statute.    See  Limitations,  9. 

Amount  claimable  by  bare  possession.     See  Deed,  8. 

Need  not  be  shown — title  thirty  years  old.    See  Deed,  18. 

Under  recorded  deed.    See  Trespass  to  Try  Title,  6. 

May  be  retaken  on  default.    See  Conditional  Sale,  3. 
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Possesdon — continued. 

Of  tenant  repudiating  landlord's  title.    See  Lease,  4. 
See,  also,  Adverse  Possession. 

Power. 
To  sell— presumed  after  thirty  years.    See  Trespass  to  Try  Title,  3. 

Practice  on  AppeaL 

E^  Appeal;  Assignment  of  Error;  Bill  of  Elxoeptions;  Remittitur;  Statement 
of  Facts. 

Order  refusing  to  vacate  receivership — no  exception  below.  See  Corpora- 
tions, 2. 

As  to  plea  not  filed  in  due  order — ^pp  exception  below.  See  Plea  in  Abate- 
ment, 1.  ' 

Reversal,  with  remand  that  party  may  amend.    See  Plea  in  Abatement,  3. 

Errors  in  charge,  harmless  where  plaintiff  shown  entitled  to  recover.  See 
Street  Railroads,  7. 

Presumption  as  to  proof  of  land  certificate  as  made  below.  See  Trespass 
to  Try  Title,  5. 

1.  Complaint  of  the  insuflSciency  of  the  trial  court's  findings  of  fact  can  not 
be  made  for  the  first  time  in  the  appellate  court.    Hughey  v.  Mosby,  76. 

2.  Where  a  case  is  tried  by  the  court  below  without  a  jury,  and  there  is  no 
statement  of  facts  in  the  record,*  the  appellate  court  must  look  for  its  conclu- 
sions of  fact  alone  to  the  findings  of  fact  of  the  trial  court.  Shoe  Co.  v.  Mur- 
ray, 259. 

3.  A  party  who  has  not  appealed  from  the  judgment  is  not  entitled  to  file 
cross-assignments  of  error,  attacking  the  judgment  as  between  himself  and  his 
ooappellees.    Telegraph  Co.  v.  Priest,  345. 

4.  Reversing  a  judgment  for  defendant  in  a  suit  for  conversion  of  personal 
property,  the  appellate  court  will  remand,  and  not  render,  where  the  evidence 
leaves  a  question  as  to  the  value  of  the  property  or  the  damages  for  its  deten- 
tion in  any  doubt.    Low  v.  Moore,  460. 

5.  Where  appellant's  brief  was  filed  in  the  trial  court  after  filing  the  tran- 
script on  appeal  and  only  thirteen  days  before  the  time  for  submission,  since 
appellee  was  thereby  deprived  of  a  substantial  right,  the  appeal  should  be  dis- 
missed.    Harris  v.  Bryson,  514. 

6.  Affidavit  to  excuse  failure  to  file  briefs  in  time  held  too  indefinite  and  un- 
certain.   Id. 

7.  Where  the  evidence  is  such  that  no  other  judgment  could  properly  have 
been  rendered  in  the  case,  this  renders  unnecessary  the  consideration  of  errors 
in  the  submission  of  the  cause.    Railway  v.  Johnson,  532. 

8.  Where  error  is  assigned  to  the  action  of  the  court  in  allowing  plaintiff  to 
dismiss  as  to  one  of  the  defendants  before  proof  was  heard  as  to  his  insolvency 
and  nonresidence,  and  the  evidence  in  the  statement  of  facts  tends  to  show 
such  insolvency  and  nonresidence,  but  the  record  is  silent  as  to  whether  any 
evidence  was  heard  by  the  court  before  such  dismissal  was  allowed,  the  action 
of  the  court  will  not  be  revised.    Scalfi  v.  Graves,  667. 

9.  Where  a  motion  to  dismiss  as  to  one  of  the  defendants  was  granted  by  the 
trial  court,  it  will  be  presumed  on  appeal,  in  the  absence  of  a  bill  of  exceptions, 
that  the  facts  alleged  in  the  motion  were  proven  at  the  hearing  thereof.    Id. 

Practice  in  Trial  Court. 

See  Trial;  New  Trial;  Statement  of  Facts. 

Objection  to  evidence — ground  to  be  stated.    See  Personal  Injury,  7. 

Preponderance  of  Evidence. 
Properly  defined.    See  Charge,  5. 

Presumption. 

That  conditions  existed  authorizing  a  sale  for  widow's  allowance.  See  Pro- 
bate Court,  2. 

Of  notice  to  parent  in  appointment  of  guardian.    See  Guardian  and  Ward,  6. 

Of  sale,  after  long  lapse  of  time.    See  Land  Certificate,  2. 
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Presiiinption — obntinued. 

Of  power  to  sell — ancient  instmmeni.    See  Trespass  to  Try  Title,  3. 

As  to  proof  of  land  certificate  as  made  below.    See  Trespass  to  Try  Title,  5. 

Of  attorney's  power  to  make  compromise.    See  Res  Aajudicata,  10. 

None  that  parliamentary  rules  had  been  adopted.    See  Religious  Societies,  3. 

Principal  and  Agent. 
See  Agent  and  Agency. 

Principal  and  Indoraer. 
See  Certiorari,  2. 

Privity  of  Title. 
Tacking  possession  by  virtue  of..  See  Limitations,  6. 

Probate  Court. 

Partition  of  land  made  by,  and  acquiesced  in.    See  Guardian  and  Ward,  5. 

Order  of,  need  not  be  recorded  to  prescribe  under  five  years  statute.  See  Lim- 
itations, 8. 

1.  Where  an  administration,  under  a  will,  was  had  in  the  probate  court  on 
the  community  estate  of  a  deceased  husband,  the  fact  that  the  probate  claim 
docket  did  not  show  that  any  claims  were  ever  presented  against  the  estate 
did  not  of  itself  suffice  to  show  that  the  court  had  no  jurisdiction  over  the 
estate.    Johnson  v.  Weatherford,  180. 

2.  Since  the  probate  court  has,  under  certain  circumstances,  the  power  to  make 
an  allowance  for  the  widow  and  children  of  the  decedent,  and  to  order  a  sale 
to  raise  the  amount  so  allowed,  it  will,  in  a  collateral  suit,  be  presumed  in  favor 
of  a  purchaser  at  such  sale  tiiat  the  conditions  existed  which  authorized  the 
order  for  such  sale.    Id. 

Proof  of  Record. 

By  subscribing  witness.    See  Deed,  12. 

Proposition. 
Not  supported  by  the  assignment.    See  Assignment  of  Error. 

Proximate  Cause. 

Drunkenness  of  passenger  causing  fall  from  platform  of  car.  See  Carriers  of 
Passengers,  7. 

In  case  of  two  negligent  acts  together  causing  an  injury.  See  Carriers  of 
Passengers,  13. 

1.  Where  the  engineer  of  a  freight  train,  in  violation  of  the  rules  of  the  com- 
pany, failed  to  signal  on  approaching  a  stopping  place,  but  slowed  up  without 
being  signaled  so  to  do  by  the  brakeman,  therebjr  causing  him  to  be  thrown 
off  his  guard  so  that  he  did  not  discover  a  break  in  the  train  until  too  late  to 
check  the  rear  part  in  time  to  avoid  a  collision  of  the  two  parts,  whereby  he 
was  injured,  such  failure  of  the  engineer  to  signal  was  the  proximate  cause  of 
the  injury.    Railway  v.  Ankerson,  327. 

2.  Where  a  switchman  was  killed  by  falling  from  the  top  of  a  moving  coal 
car  just  after  an  attempt  to  uncouple  it  from  the  train,  and  the  only  negli- 
gence shown  was  that  the  coupling  apparatus  did  not  work  perfectly,  but  there 
was  no  evidence  that  its  failure  to  work  caused  the  jerk,  or  that  the  switch- 
man fell  as  the  result  of  a  jerk,  it  can  not  be  held  that  the  failure  of  the 
coupling  to  work  was  the  proximate  cause  of  the  accident.  Railway  v.  John- 
son, 532. 

Public  Policy. 

Sale  of  gambling  device.    See  Contract,  1. 

Agreement  to  admit  hearsay  evidence.    See  Evidence,  16. 

Public  Road. 

1.    Where  a  railway  company  appropriates  part  of  a  public  road  for  its  track 
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Public  Road— continned. 

the  county  may  maintain  a  suit  for  the  damages  thus  occasioned.    Railway  y. 
Grayson  County,  611. 

2.  Where  a  railroad  made  use  of  a  part  of  a  public  road  for  its  tracks,  but  con- 
structed a  new  road  near  to  and  parallel  with  the  part  so  occupied,  the  measure 
of  damages  was  the  amount  required  to  put  such  new  road  in  as  good  condi- 
tion as  was  the  road  before  such  appropriation.    Id. 

3.  Testimony  was  not  admissible  to  show  the  condition  of  the  public  road 
long  before  the  construction  there  of  the  railroad,  nor  the  condition  of  the  new 
road  long  after  its  completion.    Id. 

4.  Where  evidence  was  admitted  showing  that  the  railroad  had  made  excava- 
tions near  the  new  road  since  its  construction,  but  there  was  no  pleading  author- 
izing it,  it  was  error  for  the  court  to  refuse  a  charge  that  no  damage  could  be 
allowed  on  that  account.    Id. 

Public  Schools. 

The  Act  of  February  21,  1900,  providing  for  an  election  to  incorporate  a 
town  included  in  a  public  school  district  for  school  purposes  only  as  an  inde- 
pendent district,  requires,  by  section  10  thereof,  that  trustees  for  the  new  dis- 
trict shall  be  elected  at  the  same  election  at  which  the  question  of  incorpora- 
tion is  voted  on.      Gen.  Laws  1900,  p.  18.    Hillebrandt  v.  Devine,  402. 

Purchaser  Pendente  Lite. 
Takes  title  as  against  purchaser  under  junior  lien.    See  Lien,  1. 

Quarantine. 

1.  Where  plaintiff  was  engaged  in  exterminating  prairie  dogs  and  smallpox 
broke  out  among  the  men  in  his  employ,  and  he  and  they  were  placed  in  quar- 
antine by  the  county  physician,  who  shortly  thereafter  resigned,  and  no  suc- 
cessor was  appointed,  and  plaintiff  was  thereby  compelled  to  furnish  and  did 
furnish  such  men  and  medicines^  medical  attention  and  provisions  at  his  own 
expense  during  the  two  months  they  so  remained  in  quarantine,  he  was  entitled 
to  recover  of  the  county  for  the  expenses  so  incurred.  Rev.  Stats.,  art.  4340. 
King  County  v.  Mitchell,  171. 

2.  Such  expenses  of  plaintiff  were  not  voluntarily  incurred,  inasmuch  as  they 
were  made  necessary  by  the  failure  of  the  county  to  supply  the  needs  of  the 
men.    Id. 

3.  Even  if  such  items  were  not  statutory  charges  against  the  county,  yet  as 
it  had  placed  the  men  in  quarantine  and  had  failed  to  provide  for  their  wants 
and  necessities,  there  was  an  implied  contract  to  pay  therefor.    Id. 

4.  PlaintiiTs  account  against  the  county  was  not  such  an  one  as  may  be  veri- 
fied by  affidavit  within  the  meaning  of  the  statute  so  as  to  require  of  the  de- 
fendant a  denial  under  oath  before  its  correctness  could  be  controverted,  and  it 
was  therefore  error  to  refuse  to  permit  defendant  to  cross-examine  as  to  the 
correctness  and  reasonableness  of  its  items.    Id. 

Question  for  Jury. 

See  Carriers  of  Freight,  10;  Marriage  Contract,  1. 

Railroads. 

See  Carriers  of  Freight;  Carriers  of  Passengers;  Connecting  Carriers;  Fellow 
Servants;  Killing  live  Stock;  Laborer's  Lien;  Proximate  Cause;  Street  Rail- 
roads. 

Dangerous  structures  near  track— duty  of  inspection.  See  Master  and  Serv- 
ant,  1. 

Car  inspector  struck  by  switch  stand  too  near  track*.     See  Assumed  Risk,  I. 

Horse  taking  fright  at  hand  car.    See  Contributory  Negligence,  2. 

Venue  of  suits  against — ^waiver.     See  Venue,  1. 

Failure  to  remove  dead  animals — ^independent  contractor  employed.  See 
Nuisance,  1. 

Condemning  homestead  for  right  of  way.    See  Eminent  Domain. 

Taking  part  of  a  public  road — ^measure  of  damages.    See  Public  Road. 

1.    Where  in  the  petition  in  an  action  against  a  railway  company  for  damages 
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caused  by  fire  set  from  defendant's  engines,  the  negligence  charged  was  in  the 
construction  and  operation  of  the  engine,  overloading  the  train,  use  of  improper 
fuel,  and  leaving  weeds  on  the  right  of  way,  as  well  as  in  not  having  proper 
spark  arresters,  an  instruction  that  "if  the  plaintiff  has  shown  by  a  preponder- 
ance of  the  evidence  that  the  fire  originated  from  sparks  from  one  of  defend- 
ant's locomotives,  then  the  burden  rests  on  the  defendant  to  show  that  the  es- 
cape of  such  sparks  was  not  due  to  negligence  on  its  part/'  was  erroneous,  since 
this  shifted  the  whole  burden  of  proof  on  to  the  defendant,  in  relation  to  all 
the  matters  of  negligence  alleged.     Railway  v.  Chittim,  40. 

2.  Where  grass  was  set  on  fire  by  sparks  from  an  engine,  it  was  not  negligence 
for  the  train  crew  to  fail  to  leave  the  train  and  extinguish  the  fire,  although  the 
diligence  required  of  a  railway  company  under  such  state  of  facts  is  the  same 
as  would  be  required  of  an  ordinarily  prudent  man  under  like  circumstances.  Id- 

3.  For  the  destruction  of  grass  by  fire  the  measure  of  damages  is  its  reason- 
able. market  value  at  the  time  of  its  destruction,  and  if  it  had  no  market  value, 
then  its  value  in  view  of  the  use  to  which  it  was  to  be  put.    Id. 

4.  Where  the  fire  destroyed  plaintiff's  grass  and  fence  and  burned  the  soil,  the 
measure  of  damages  was  the  value  of  the  grass,  the  actual  value  of  the  fence 
(considering  the  cost  of  labor  and  material  necessary  to  construct  one  equal  in 
value  to  that  destroyed),  and  the  difference  in  the  value  of  the  land  immediately 
before  and  after  the  fire.     Id. 

5.  Where  the  evidence  left  it  in  doubt  as  to  which  engine  fired  the  grass,  it 
was  permissible  to  show  that  sparks  and  burning  coals  were  frequently  dropped 
by  engines  passing,  at  or  about  the  time  of  the  fire,  .occasioning  other  fires  of 
the  same  character.    Id. 

6.  Evidence  held  sufficient  to  show  that  a  side  rod  of  an  engine  broke  because 
of  an  old  crack  and  of  crystallization,  which  should  have  been  discovered  by 
proper  inspection.     Railway  v.  Collins,  70. 

7.  Failure  of  an  engineer  to  inspect  his  engine  for  defects  before  starting  on 
a  run  is  not  nogligenoe  where  this  is  the  general  practice  of  engineers  on  that 
road,  and  the  rule  requiring  them  to  make  such  inspection  is  generally  if  not 
universally  disregarded.     Id. 

8.  Where  there  was  evidence  to  the  effect  that  the  side  rod  of  an  engine,  the 
breaking  of  which  caused  the  injury,  had  become  crystallized  from  long  use,  and 
that  such  defect  was  discoverable  by  the  use  of  a  hydraulic  press,  and  that 
no  such  test  had  ever  been  applied  to  this  rod,  it  was  proper  for  the  jury  to  con- 
sider such  evidence  in  determining  a  failure  to  make  a  proper  inspection.    Id. 

9.  Where  plaintiff's  wagon,  as  he  was  driving  over  a  railroad  crossing  in  a 
town,  was  struck  by  a  rapidly  running  train,  it  was  competent  for  him  to  tea- 
tify,  in  connection  with  an  ordinance  prohibiting  trains  from  running  faster 
than  six  miles  an  hour,  and  as  bearing  on  the  question  of  contributory  negU* 
gence,  that  he  was  frequently  in  town  there,  and  was  familiar  with  the  usual 
speed  of  trains  therein.    Carraway  v.  Railway  Co.,  184. 

10.  When  plaintiff  approached  the  railway  track  he  looked  north  along  it  for 
a  mile  to  a  mile  and  a  half,  and  saw  no  ^ain.  He  then  drove  south,  parallel 
with  the  track  150  to  175  yards,  going  at  a  slow  trot,  and  there  turned  to  cross 
the  track,  and  was  struck  by  a  train  from  the  north  running  twenty  to  sixty 
miles  per  hour.  He  knew  that  trains  habitually  complied  with  the  ordinance 
there  which  forbade  a  speed  exceeding  six  miles  per  hour.  Held,  that  a  charge 
assuming  that  it  was  plaintiff's  duty  to  look  and  listen  as  he  turned  to  cross  the 
track  and  giving  prominence  to  his  failure  to  do  so,  presented  reversible  error.  Id. 

11.  It  was  error  for  the  court  to  charge,  in  effect,  that  plaintiff  could  not  re- 
cover if,  as  he  approached  the  crossing,  he  could  have  seen  or  heard  the  train 
in  time  to  have  stopped  and  avoided  the  accident,  although  the  jury  should  be- 
lieve that  he  was  not  guilty  of  contributory  negligence  in  attempting  to  cross 
the  track  under  the  circumstances.     Id. 

12.  Where  a  railway  company  acquired  and  fenced  its  right  of  way  through 
certain  inclosed  lands  in  1887,  prior  to  the  present  statute  relating  thereto,  it 
can  not  be  required  to  make,  at  its  own  expense,  openings  or  crossings  in  its 
fences  for  the  use  of  the  owner  of  the  land.  Rev.  Stats.,  art.  4427.  Owazarzac 
V.  Railway,  229. 

13.  Plaintiff's  allegations  that  the  railway  company  had  constructed  and 
maintained  for  the  use  and  benefit  of  the  owner  of  the  land  an  opening  under  its 
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trestle,  which  opening  had  been  used  by  the  owner  and  his  vendor  with  the 
acquiescence  of  defendant,  did  not  show  an  obligation  assumed  by  the  defend- 
ant to  maintain  a  crossing  there,  or  that  plaintiff  had  acquired  any  right  in 
such  crossing,  and  as  plaintiff  had  no  right  therein,  the  surrender  by  him  of 
the  crossing  furnished  no  consideration  for  a  promise  of  on  the  part  of  the 
company  to  construct  a  new  one.    Id. 

14.  A  charge  that  defendant  was  guilty  of  negligence  if  its  employes  in  charge 
of  the  train  that  struck  plaintiff  at  a  public  road  crossing  failed  to  blow  the 
whistle  at  eighty  rods  from  the  crossing,  was  error,  since  the  statute  requires 
only  that  it  shall  be  blown  at  the  distance  of  at  least  eighty  rods  from  the  cross- 
ing.   Revised  Statutes,  article  4507.    Railway  v.  Ives,  272. 

15.  Where  defendant's  pleadings  did  ^ot  charge  plaintiff  with  contributory 
negligence  in  failing  to  stop  before  attempting  to  cross  the  track,  it  was  not 
error  to  refuse  a  requested  charge  instructing  that  if  plaintiff,  in  approaching 
the  crossing,  failed  to  stop  to  look  or  listen,  and  because  of  such  failure  was  in- 
jured, he  could  not  recover.    Id. 

16.  Where  a  railroad  flagman  whose  station  was  at  a  street  crossing  was 
run  over  by  a  switch  engine  that  was  running  backwards  at  a  speed  in  excess 
of  that  prescribed  by  the  city  ordinances,  and  with  no  switchman  on  the  foot- 
board of  the  engine  tender,  as  required  by  the  rules  of  the  company,  a  finding 
of  negligence  on  the  part  of  the  company  was  justified.    Railway  v.  Goss,  300. 

17.  While  the  flagman  assumed  the  risks  of  injury  incident  to  his  employ- 
ment there,  he  did  not  assume  the  risk  in  this  case,  since  it  was  negligence  on 
the  part  of  the  company  to  run  the  engine  at  a  rate  in  excess  of  that  prescribed 
by  the  city  ordinance,  and  to  have*  no  switchman  on  the  tender  whose  business 
it  would  have  been  to  have  stopped  the  engine  by  the  use  of  the  air-brakes 
provided  for  that  purpose.    Id. 

18.  An  employe  of  a  railway  company  who  loses  his  life  in  the  performance 
of  the  duties  of  his  position  is  Dot  chargeable  with  contributory  negligence.    Id. 

19.  It  being  the  duty  of  the  flagman  to  give  warning  of  approaching  trains 
at  the  street  crossing,  and  such  duty  requiring  him  to  frequently  cross  the  rail- 
road track,  he  was  not  guilty  of  contributory  negligence  where  he  went  upon 
the  track  in  front  of  an  approaching  train  for  the  purpose  of  giving  warning  to 
some  ladies  who  were  crossing  the  track,  and  were  apparently  in  danger  of  be- 
ing run  over,  although  in  order  to  give  them  warning  it  was  necessary  to  turn 
his  back  upon  the  approaching  train,  and  although  he  saw  the  approaching  train 
before  he  went  upon  the  track.    Id. 

20.  See  charge  in  an  action  for  injury  to  one  in  the  service  of  a  railroad 
company  who,  while  rightfully  on  the  company's  platform,  and  attempting  to 
load  goods  on  a  flat  car,  was  struck  by  a  sidebrake  rod  upon  a  moving  car,  and 
projecting  over  the  platform,  which  is  held  to  present  the  law  as  to  the  defend- 
ant company's  liability  as  favorably  as  it  could  require.  Railway  v.  Gonzales, 
231. 

21.  An  enhancement  in  the  value  of  real  estate  caused  by  the  construction  of 
a  railroad,  common  to  property  in  that  vicinity  generally,  can  not  be  consid- 
ered in  offset  against  the  damages  actually  caused  to  a  given  piece  of  prop- 
erty by  the  excavation,  for  the  railroad's  right  of  way,  of  the  street  in  front 
of  such  property.    Pochila  v.  Railway,  398. 

22.  The  burden  of  showing  special  benefits  to  the  property  resulting  from  the 
construction  of  the  railway  is  upon  the  railway  company.    Id. 

23.  The  erection  of  a  depot  in  the  vicinity  of  the  property  can  not  be  re- 
garded as  having  specially  benefited  it,  where  the  benefit  caused  thereby  has 
affected  alike  the  other  property  in  that  neighborhood.    Id. 

24.  The  owner  of  the  property  is  entitled  to  recover  for  special  damage 
thereto  and  depreciation  in  value,  although  the  proof  may  show  that  on  account 
of  the  general  increase  in  values  caused  by  the  construction  of  the  road  his 
property  has  not*  lost  value;  and  the  measure  of  damages  is  the  difference  in 
value  just  before  and  just  after  the  cons tnict ion,  with  the  general  increase  in 
value  added  to  the  value  it  had  just  before  the  construction.    Id. 

25.  The  defendant  railway  company  could  not  show  an  offer  by  it  to  grade 
down  the  street  in  front  of  plaintiff's  property  made  long  after  the  measure  of 
damages  had  been  fixed  and  the  suit  instituted.    Id. 
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26.  If  plaintiff's  possession  extended  into  the  street  occupied  by  the  railroad 
right  of  way,  but  he  had  not  acquired  the  right  thereto,  this  fact  could  be  con- 
sidered in  determining  the  extent  of  the  injury.    Id* 

27.  The  mere  use  by  the  public,  without  objection,  of  a  footpath  across  rail- 
way tracks  is  not  sufficient  to  authorize  the  inference  of  an  invitation,  and 
those  using  such  footway  are  mere  licensees  who  must  accept  the  path  as  they 
find  it,  the  company  being  under  no  more  duty  to  maintain  it  in  a  safe  condi- 
tion than  a  citizen  with  reference  to  a  footpath  across  his  premises.  Railway 
V.  Montgomery,  491. 

28.  A  railroad  company  had  dedicated  to  public  use  a  crossing,  consisting  of 
a  driveway  and  footpaths  on  each  side  thereof,  but  the  city  authorities  had  never 
established  a  crossing  there.  Between  the  driveway  and  the  footpaths  there 
was  a  space  across  the  ends  of  which  the  company  had  placed  a  chain,  but 
pedestrians  had  without  objection  for  a  long  time  been  in  the  habit  of  crossing 
these  spaces  diagonally.  Held,  that  no  duty  was  imposed  on  the  company  to 
keep  the  spaces  in  a  safe  condition  at  the  place  where  crossed  by  pedestrians, 
and  one  using  the  path  made  by  them  and  injured  by  an  obstruction  resulting 
from  such  use  was  not  entitled  to  recover.    Id. 

29.  A  child  of  six  years  is  too  young  to  be  chargeable  with  contributory  n^- 
ligence  in  going  upon  cars  in  a  railroad  yard  habitually  used  by  the  children  of 
the  neighlx>rh^  as  a  playground,  nor  is  it  necessary,  in  order  to  charge  the 
railway  company  with  negligence,  that  the  child  should  be  on  the  premises  as 
a  licensee.    OUis  v.  Railway,  601. 

30.  Where  children  habitually  played  in  and  about  a  switch  yard  and  the 
cars  therein,  with  the  knowledge  and  acquiescence  of  the  railway  company  and 
its  employes,  it  was  the  duty  of  such  employes  in  the  movement  of  the  cars, 
to  use  ordinary  care  to  discover  the  presence  of  a  child  there  and  to  avoid  in- 
juring him.    Id. 

31.  Evidence  held  sufficient  to  show  that  plaintiff,  while  lawfully  at  a  passen- 
ger depot,  was  wrongfully  assaulted  by  a  railroad  policeman  acting  as  agent  of 
the  company  and  not  in  his  capacity  as  an  officer.    Railway  v.  Taylor,  617. 

32.  An  agreement  of  counsel  that  the  person  who  made  the  assault  had  been 
appointed  a  policeman  at  the  request  of  the  railway  company,  to  be  stationed 
at  the  depot  and  paid  by  the  railway  company,  and  that  he  was  ''acting  under 
said  appointment"  at  the  time,  was  not  an  agreement  that,  in  making  the  as- 
sault, be  was  acting  in  the  capacity  of  policeman,  that  being  the  principal  issue 
of  the  case.    Id. 

33.  The  fact  that  a  railroad  employe,  acting  in  the  discharge  of  his  duties, 
for  any  reason  loses  his  temper  and  uses  an  unreasonable  amount  of  force,  con-  ' 
stituting  wrongful  assault,  will  not  acquit  the  employer  of  responsibility.    Id. 

34.  Where  plaintiff  was  injured  by  reason  of  the  failure  of  defendant's  en- 
gineer to  give  the  required  signals  as  the  train  approached  a  public  crossing  it 
was  not  error  for  the  court  to  charge  that  such  failure  was  negligence  as  matter 
of  law,  since  the  statute  makes  such  failure  a  penal  offense.  Rev.  Stats.,  art. 
4607.    Railway  v.  Taff,  637. 

35.  Since  the  statute  makes  the  railway  company  'liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of  such  neglect"  to  give  signals 
as  the  train  approaches  a  public  crossing,  it  was  immaterial  that  plaintiff  was 
not  using  or  about  to  use  the  crossing;  he  being  on  a  hand  car  several  hundred 
feet  therefrom,  but  near  enough  to  have  had  the  benefit  of  the  signals  in  his 
protection,  had  they  been  given.    Id. 

36.  That  the  train  made  sufficient  noise  to  have  warned  plaintiff  of  the  dan- 
ger will  not  excuse  the  failure  to  give  the  required  signals  unless  it  is  shown 
that  plaintiff  actually  heard  the  noise  in  time  to  avoid  the  injury.    Id. 

37.  A  requested  charge  which  did  not  purport  to  submit  to  the  jury  whether 
plaintiff  did  or  did  not  fail  to  use  ordinary  care  in  any  respect  whatever,  but 
only  whether  or  not,  by  the  use  of  such  care,  he  could  have  heard  the  roar  of 
the  train,  was  merely  hypothetical,  and  wholly  immaterial  in  view  of  the  jury's 
finding  that  plaintiff  did  not  fail  to  use  ordinary  care.    Id. 

38.  A  verdict  for  $6000  in  favor  of  a  railroad  section  hand  for  personal  in- 
juries is  not  excessive  where  the  injuries  included  a  broken  leg  and  were  of  a 
serious,  painful  and  permanent  character.    Id. 
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Railroad  Commissioii. 
Ck>inpre8sing  cotton  in  transit — foreign  .shipment.    See  Carriers  of  Freight,  5. 

Railroad  Crosaing. 

Where  defendant  railway  company  and  another  such  company  maintained  a 
joint  depot,  yards  and  sidings,  with  a  joint  agent  in  charge,  at  a  point  where 
their  lines  crossed,  and  plaintiff  was  injured  by  reason  of  his  horse  being  fright- 
ened by  a  car  left  standing  in  the  street  by  the  servants  of  the  other  company, 
defendant  was  not  liable,  although  it  owned  the  ground  on  which  the  car  stood. 
Although  the  statute  in  reference  to  sidings,  etc.,  at  points  where  railroads 
cross  does  not  expressly  authorize  joint  sidings,  or  the  lease  of  sidings  for  joint 
use,  there  is  nothing  illegal  in  such  joint  arrangements.  Rev.  Stats.,  art.  4440. 
Railway  v.  Jolly,  512. 

Ratification. 

Of  compromise  agreement  in  liquidation.    See  Ck)rporation,  8. 

Of  agreement  by  committee  of  the  commissioners  court.    See  Counties,  4. 

Receipt. 
Of  tax  collector,  issued  in  settlement  of  personal  account.    See  Taxes,  1. 

Receivership. 

See  Corporations,  2,  3. 

Reccrrding. 

See  Registration. 

Records. 
Of  General  Land  Office  as  charging  notice  of  conflicting  surveys.    See  Notice,  1. 

Reformation. 

Not  asked  for.    See  Deed,  1. 

Registration. 

Of  deed  absolute,  in  fact  a  mortgage.     See  Mortgage,  3. 

Parol  trust  as  exception  to  registry  law.    See  Mortgage,  4. 

In  wrong  county— certified  copy — enabling  act.    See  Deed,  2,  3,  9. 

Proof  for  record  by  witness.    See  Deed,  12,  17. 

Failure  to  record  lease — forfeiture.    See  School  LAnd,  10. 

Registration  "forthwith.**    See  Chattel  Mortgage,  2. 

Where  a  purchaser  of  land  failed  to  record  his  deed  for  three  days,  and  until 
after  a  writ  of  attachment  in  a  creditor's  suit  against  his  grantor  had  been 
levied  on  the  property,  the  lien  thereby  acquired  was  the  superior  right.  Rev. 
Stats.,  art.  4640.     Bell  Hardware  Co.  v.  Riddle,  411; 

Release. 
Of  indorse r  of  note.    See  Counterclaim,  2. 

Religious  Societies. 

1.  Where  an  independent  religious  society  has  a  congregational  form  of  gov- 
ernment and  owes  no  fealty  or  obligation  to  a  higher  authority,  the  will  of  the 
numerical/ majority  of  the  members  will  control  as  to  all  matters  of  church  gov- 
ernment and  the  use  of  the  church  property.    Gipson  v.  Morris,  645. 

2.  Where  a  division  occurs  at  a  regular  meeting  of  such  church  which  leads 
to  separation  into  two  distinct  bodies,  their  rights  must  depend  on  which  had 
a  majority  at  the  time  of  the  division,  unless  by  the  rules  governing  the  church 
the  majority  failed  to  assert  its  right  to  control  the  meeting  in  the  proper  man- 
ner or  at  the  proper  time.    Id. 

3.  It  will  not  be  presumed  as  a  matter  of  law  that  such  a  church  or  society 
is  governed  in  its  deliberations  by  the  commonl}'  accepted  parliamentary  rules, 
though  there  is  no  showing  that  it  has  adopted  any  other  rules.    Id. 

Vol.  31  Civil  —48. 
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4.  The  rule  that  the  announoement  by  the  presiding  officer  of  the  result  of  a 
viva  voce  vote  is  conclusive,  unless  a  division  or  a  call  of  the  vote  is  demanded* 
does  not  apply  in  favor  of  a  false  and  fraudulent  announcement,  clearly  con- 
trary to  the  actual  result.    Id. 

5.  Where  the  fellowship  of  such  a  church  has  been  withdrawn  from  a  mem- 
ber at  a  regular  meeting,  he  is  no  longer  a  member,  and  is  not  entitled  to 
vote.    Id. 

Remand  of  Cause. 

In  order  to  give  opportunity  to  amend.    See  Practice  on  Appeal,  3. 

Remittitur. 

1.  A  remittitur  of  the  amount  recovered  as  exemplary  damages  cures  any 
error  in  the  charge  as  to  such  damages.     White  v.  Glover,  8. 

2.  Where  the  remittitur  is  filed  below  in  vacation  on  the  same  day  the  appeal 
bond  is  filed  and  after  the  statement  of  facts  has  been  prepared  and  notice  of 
appeal  given,  the  costs  of  the  appeal  will  be  adjudged  against  the  appellee,  not- 
withstanding an  affirmance  of  the  judgment  because-  of  the  remittitur.    Id. 

Rents. 

In  partition  of  community  property.    See  Res  Adjudicata,  5. 

Repairs. 

See  Landlord  and  Tenant,  2.  • 

Repudiation. 

Of  lessor's  title  by  tenant.    See  Lease,  4. 

Res  Adjudicata. 

1.  Where  there  was  a  suit  for  partition  of  the  community  estate  between  the 
husband  and  wife  after  their  divorce,  and  the  judgment  of  partition  therein  gave 
to  each  party  an  undivided  half  of  the  estate,  and  determined  for  what  sum 
the  community  was  liable,  such  judgment  was  conclusive  as  to  any  claim  of  the 
husband  against  the  community  existing  and  known  to  exist  at  the  time  the 
judgment  was  rendered,  and  whether  or  not  it  was  adjudicated  in  the  partition 
suit.    Moore  v.  Moore,  137. 

2.  WTiere  the  husband  voluntarily  expended  money  for  the  maintenance  and 
education  of  a  minor  daughter  after  the  decree  of  divorce,  he  could  not  charge 
the  expenditure  against  the  wife's  half  of  the  community  estate,  and  a  subse- 
quent decree  of  partition  of  the  community  estate  was  res  judicata  of  his  right 
to  reimbursement  for  such  expenses  out  of  the  wife's  half.     Id. 

3.  Wher^  such  partition  judgment  decreed  that  each  party  should  recover  of 
the  other  one-half  of  the  community  property;  that  the  taxes  for  a  certain  year 
were  a  community  debt  for  which  the  estate  was  liable,  that  the  half  interest 
allotted  to  each  party  should  be  liable  for  one-half  of  the  debt;  and  that  eadi 
party  should  have  a  lien  on  the  other's  interest  for  reimbursement  of  any  pay- 
ment in  excess  of  such  charge,  such  judgment  was  res  judicata  of  the  husband's 
rights,  on  paying  the  taxes,  to  charge  them  against  the  wife's  interest.    Id. 

4.  The  huHband  was  not  entitled  to  charge  interest  on  community  debts  and 
taxes  paid  by  him  against  the  wife's  half  of  the  estate,  where  the  evidence 
showed  that  she  had  paid  the  half  of  the  community  debts  charged  to  her,  and 
he  had  not  paid  his  half.    Id. 

5.  The  decree  of  partition  having  adjudged  that  all  rents  of  the  community 
estate  collected  by  either  party  after  its  date  and  before  final  partition  should 
be  a  part  of  the  community,  such  amount  was  involved  in  the  partition,  and  the 
final  decree  having  charged  a  certain  sum  received  by  the  husband  for  rents 
after  the  order  for  partition  and  before  the  final  judgment,  the  judgment  was 
res  adjudicata  as  to  such  rents.    Id. 

6.  Where  in  an  action  to  set  aside  a  judgment  for  fraud  and  to  restrain  a 
levy  thereunder,  plaintiff's  petition  sets  up  the  same  facts  relied  on  by  him  in 
the  action  in  which  the  judgment  was  obtained,  the  defense  of  res  adjudicata 
was  properly  sustained.     Fricke  v.  Wood,  167. 
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7.  Where  the  defense  of  res  adjudicata  appears  on  the  face  of  the  pleadings, 
it  is  properly  raised  by  demurrer.    Id. 

8.  After  a  loss  by  fire  plaintiff,  as  attorney  for  H.,  the  insured,  pledged  cer- 
tain policies  to  O.  as  collateral  for  the  benefit  of  all  of  H.'s  creditors,  in<;ludixig 
K.,  and  thereafter  H.  transferred  the  policies  to  plaintiff  as  trustee  to  secure 
her  entire  indebtedness,  including  that  due  to  K.  Plaintiff  sued  on  the  policies 
in  the  name  of  O.,  the  pledgee,  agreeing  to  indemnify  him  from  all  liability  for 
costs,  etc.,  and  employed  the  attorneys  and  conducted  the  suit  for  his  benefit 
as  trustee,  as  well  as  for  the  benefit  of  K.,  and  after  answer  to  the  merits 
therein  the  suit  was  settled  and  judgment  rendered  that  the  plaintiff  take  noth- 
ing, etc.  Held  in  this  action,  subsequently  brought  on  the  policies  by  plaintiff, 
as  trustee,  that  the  real  parties  at  interest  and  uie  subject  matter  in  both  suits 
were  identical,  and  the  plea  of  res  adjudicata  a  complete  defense  herein.  In- 
surance Co.  V.  King,  636. 

9.  A  final  judgment  on  the  merits  is  as  conclusive  if  entered  by  consent  as 
if  rendered  after  contest.    Id. 

10.  Where  judgment  in  a  pending  action  was  rendered  upon  a  compromise,  it 
will  be  presumed,  as  against  a  collateral  attack  thereon,  that  plaintiff's  attor-> 
ney  had  authority  to  make  the  oompromiae.    Id. 

Return. 

Presumed  made  in  due  time.    8ee  Citation,  2. 
Not  subject  to  collateral  attack.    See  Judgment,  1. 

Rewards. 

1.  Under  the  penal  statute  making  it  an  offense  to  willfully  obstruct  or  inter- 
fere with  the  transmission  of  messages  along  a  telegraph  or  telephone  line,  tiiere 
must  be,  to  constitute  an  offense,  a  breaking,  cutting,  etc.,  of  some  wire,  post, 
machinery,  or  other  necessary  appliances,  so  as  to  interfere  with  the  transmis- 
sion of  messages.    Penal  Code,  art.  784.    Telegraph  Co.  v.  Priest,  345. 

2.  Where  a  telephone  company  offered  a  reward  for  the  conviction  of  any 
person  guilty  of  cutting,  pulling,  tearing  down,  or  misplacing  its  wires,  posts, 
etc.,  or  unlawfully  obstructing  the  transmission  of  messages  in  violation  of  art. 
784,  Penal  Code,  the  company  had  the  right,  in  an  action  against  it  to  recover 
the  reward  because  of  the  conviction  of  one  for  cutting  a  wire,  to  plead  as  a 
special  defense  the  fact  that  the  wire  cut  was  a  dead  one,  and  did  not  come 
within  the  offer,  and  that  plaintiff  had  personal  notice  that  the  reward  did  not 
apply  to  such  wires.    Id. 

3.  Where  a  private  corporation  offers  a  reward  for  the  arrest  and  conviction 
of  any  one  violating  a  criminal  statute,  an  ofiicer  making  the  arrest  in  the  dis- 
charge of  his  duties  is  not  entitled  to  recover  any  part  of  such  reward.    Id. 

Riparian  Rights. 

See  Irrigation;  Water  Courses. 

Rules  of  Employer. 

Abrogated  by  customary  violation.    See  Carriers  of  Passengers,  5. 

Salary. 
Of  policeman  discharged.    See  Officer,  1-3. 

Sale. 
See  Conditional  Sale;  Sale  by  Agent;  Sale  by  Broker;  Sale  of  Land. 
For  widow's  allowance — presumptions.    See  Probate  Court,  2. 
Irregularities  and  confirmation.    See  Guardian  and  Ward,  2-4. 
Restraining  execution  sale.    See  Injunction,  3. 

Sale  by  Agent. 

One  who  has  intrusted  personal  property  to  an  agent  with  power  to  sell  may 
recover  it,  or  damages  for  its  conversion,  from  one  who  bought  of  the  agent  with- 
out notice  of  the  principal's  rights,  where  the  only  consideration  of  such  sale  was 
a  previous  indebtedness  of  the  agent  to  the  purchaser.    Low  v.  Moore,  460. 
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Sale  by  Broker. 

Where  a  broker,  having  only  authority  to  make  sales  subject  to  confirmation 
by  plaintiffs,  took  an  order  for  goods  from  defendants  at  a  certain  price,  but 
reported  the  sale  to  plaintiffs  at  a  different  price,  and  it  was  confirmed  and 
the  goods  shipped,  there  was  no  sale,  as  there  was  no  meeting  of  the  minds  of 
the  parties  on  a  sale  at  the  price  given  by  the  broker,  and  plaintiff  was  entitled 
to  recover  the  goods  from  the  defendant,  or  their  value.     Fry  v.  Keller,  165. 

Sale  of  Land. 

1.  Where  a  contract  for  the  sale  of  land  requires  that  the  title  be  "good,?  this 
does  not  in  all  cases  require  that  the  record  title  be  absolutely  perfect,  but  parol 
evidence  is  sometimes  admissible  to  explain  apparent  lapses  and  defects  in  the 
title.     Hollifield  v.  Landrum,  187. 

2. '  Where  a  patent  issued  to  Levi  H.,  and  the  land  was  subsequently  conveyed 
by  O.  L.  H.,  parol  evidence  was  admissible  to  show  identity  of  name.     Id. 

3.  So  parol  evidence  is  admissible  to  show  that  a  purchase  money  note  which 
by  the  abstract  was  apparently  outstanding  has  been  paid.     Id. 

4.  Under  a  contract  which  provided  that  if  the  title  was  good  the  earnest 
money  was  to  be  forfeited  unless  the  vendee  took  the  property  within  two  days 
after  the  deliver}'  of  the  abstract,  but  if  the  title  was  defective  two  days  were 
allowed  the  vendor  to  perfect  the  same,  the  vendor  was  entitled  to  two  days  in 
which  to  cure  designated  defects  after  objections  to  the  title  were  filed  by  the 
vendee.     Id. 

6.  A  charge  defining  an  abstract  of  title  as  a  statement  in  substance  of  what 
appears  on  the  public  records  affecting  the  title,  and  also  a  statement  in  sub- 
stance of  such  facts  as  do  not  appear  upon  the  public  records  which  are  neces- 
sary to  perfect  the  title,  is  substantially  correct.     Id. 

6.  For  the  purpose  of  showing  that  the  title  offered  him  was  not  a  jgood  and 
marketable  one,  defendant  had  the  right  to  show  a  prior  adverse  grant  by  the 
government  of  Goahuila  and  Texas,  although  such  grant  was  apparently  void, 
since  it  would  be  valid  if  it  could  be  shown  that  it  had  received  the  approbation 
of  the  supreme  executive;  and  the  probability  of  an  adverse  claim  growing  out 
of  such  grant  was  proper  to  be  considered  in  view  of  the  lapse  of  time  since  it 
was  made,  the  absence  of  claim  under  it,  and  adverse  possession  under  plain- 
tiff's claim.    Id. 

7.  Where  the  certified  copy  of  such  grant  in  the  Spanish  language  was  also  a 
correct  translation  thereof,  it  was  admissible  in  evidence.     Id. 

.  8.  Where  the  action  is  by  the  vendor  to  enforce  a  forfeiture  of  the  earnest 
money,  the  burden  is  on  the  defendant  to  show  that  his  objections  to  the  title 
not  arising  on  the  record,  but  resting  in  extraneous  facts,  are  of  such  a  nature 
as  to  threaten  and  diminish  the  market  value  of  the  property.     Id. 

9.  Where  the  contract  provided  that  the  title  might  be  made  good  by  the  ven- 
dor upon  objection  to  it  by  the  vendee,  the  latter  could  not  refuse  compliance 
with  the  contract  upon  the  ground  merely  that  the  vendor -had  no  title  at  the 
time  the  contract  was  made,  unless  it  was  not  made  in  good  faith,  and  evidence 
of  a  prior  oral  gift  of  the  land  to  the  vendor  by  his  father  was  admissible  to 
show  good  faith  on  his  part.     Id. 

10.  Where  the  defendant*  pleaded  fraudulent  representations  of  the  vendor 
and  the  latter  did  not  plead  waiver  or  estoppel,  defendant  can  not  be  held  to 
have  waived  such  defense  by  having  taken  other  steps  in  the  matter  after  learn- 
ing of  the  fraud.     Id. 

11.  Fraudulent  representations  as  to  the  character  and  quantity  of  the  land 
could  be  urged  by  the  defendant  to  defeat  the  contract,  though  they  were 
made  prior  thereto,  and  were  not  embodied  therein.    Id. 

Sanity. 
Presumption  in  favor  of — burden  of  proof.     See  Contract^  6. 

School  Land. 

Large 'pasture  of,  including  strip  of  vacant  public  land.    See  Trespass,  1. 

1.  Where  a  purchaser  of  State  school  lands  has  completed  the  three  years  oc- 
cupancy of  his  home  section,  it  and  the  additional  sections  are  then,  under  the 
terms  of  the  statute,  ready  for  patenting  upon  payment  in  full  being  made  to 
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the  State,  and  the  additional  lands,  though  still  not  paid  out  and  patented,  are 
liable  to  sale  under  execution  against  the  purchaser,  and  the  vendee  need  not 
reside  thereon.    2  Sayles'  Civ.  Stats.,  art.  421 8f.    Martin  v.  Bryson,  98. 

2.  Where  plaintiff  had  acquired  his  home  section  of  school  land  as  a  vendee 
of  the  original  purcha^r  from  the  State,  and  had  settled  on  the  land,  continuing 
his  occupancy  for  three  years  and  making  proof  thereof,  his  right  to  purchase 
additional  land  was  not  affected  by  the  failure  of  his  vendor  to  comply  with  the 
law  as  to  actual  settlement  on  the  home  section.    Coody  v.  Harris,  169. 

3.  The  State  of  Texas,  after  surrendering  to  the  United  States  jurisdiction 
over  the  territory  known  as  Greer  County,  in  deference  to  the  judgment  holding 
it  to  be  a  part  of  the  territory  of  the  United  States,  and  not  of  Texas,  could 
maintain  suit  to  cancel  the  patents  for  and  recover  land  granted  as  school  land 
to  that  county  while  recognized  as  a  part  of  the  State,  and  still  held  by  iiX 
The  grant  being  in  trust  for  the  support  of  public  schools  of  Texas  in  such 
county,  became  incapable  of  execution  when  the  land  passed  beyond  the  juris- 
diction of  Texas.    Greer  County  v.  State,  223. 

4.  The  decision  in  Cameron's  Heirs  v.  State,  95  Texas,  545,  is  distinguishable 
from  the  present  by  the  fact  that  the  land  there  involved  was  lawfully  sold  by 
Greer  County  while  it  was  still  recognized  by  the  State  as  a  county  of  Texas.  Id. 

6.  In  an  action  where  the  all-important  question  for  the  jury  was  whether 
defendant  had  in  good  faith  settled  upon  the  school  land  in  controversy  for 
the  purpose  of  making  it  his  home,  it  was  error,  as  being  on  the  weight  of 
evidence  for  the  court  to  charge  that  "an  actual  settler  on  school  land  is  one 
who  has  in  good  faith  established  his  residence  thereon  for  the  purpose  of 
making  his  home  thereon."  It  is  not  necessary  for  him  to  have  his  wife  or 
family  on  the  land  at  the  very  time  he  makes  such  settlement,  if  in  fact  he 
has  himself,  in  good  faith,  established  his  residence  upon  the  land  with  the  bona 
fide  intention  of  making  his  home  there.    Allen  v.  Frost,  232. 

6.  Where  an  application  to  purchase  school  land  as  an  actual  settler  thereon 
was  sworn  to  and  mailed  to  the  Commissioner  while  the  applicant  was  on  his 
way  to  the  land,  this  was  sufficient,  he  having  reached  and  made  settlement  on 
the  land  on  the  same  day,  and  being  a  settler  on  it  when  his  application  was 
received  and  took  effect  by  being  filed  in  the  Land  Office,  and  no  rights  of  third 
parties  having  intervened.    Id. 

7.  Where  the  action  involved  conflicting  rights  of  applicants  to  purchase  a 
tract  of  State  school  land,  and  the  case  was  submitted  to  the  jury  on  special 
issues,  it  was  error  for  the  court  to  refuse  to  submit  to  the  jury,  upon  request 
so  to  do,  the  issue  of  whether  defendant  made  a  tender  to  the  State  Treasurer 
of  the  first  payment  due  under  his  application,  and  this  even  though  defend- 
ant's evidence  on  that  point  had  been  uncontradicted,  since  it  was  necessary  for 
the  jury  to  find  on  that  issue  before  the  court  could  properly  render  its  judg- 
ment.    Id. 

8.  The  Act  of  April  15,  1901,  amending  section  6  of  the  Act  of  February  23, 
1900,  and  providing  for  the  purchase  and  sale  of  unsurveyed  public  lands  set 
apart  to  the  school  fund  did  not  have  the  effec^  to  abrogate  valid  existing 
leases  of  such  lands  made  by  the  State.    Adair  v.  Hays,  446. 

9.  Where  plaintiff  had  a  valid  lease  of  such  unsurveyed  public  lands  and  de- 
fendant made  application  to  have  the  same  surveyed,  with  the  intention  of 
purchasing  them,  and  caused  them  to  be  surveyed  and  the  field  notes  sent  to 
the  General  Land  Office,  he  acquired  no  right  of  entry  until  the  Commissioner 
had  approved  the  field  notes,  appraised  the  lands  and  placed  them  on  the  mar- 
ket, and  his  action  in  grazing  cattle  upon  the  lands  prior  to  this  being  done, 
they  being  in  plaintiff's  inclosure,  constituted  a  trespass  for  which  recovery 
could  be  had.    Id. 

10.  Under  the  Act  of  1897  (Gen.  Laws,  25th  Leg.,  p.  186;  Rev.  Stats.,  arb 
4218s)  as  to  leases  of  school  land  previously  made,  but  not  recorded,  which,  it 
seems,  was  a  condition  precedent  to  their  taking  effect  under  the  law  of  1895 
(Rev.  Stats.,  art.  4218r),  that  condition  was  waived,  and  a  failure  to  file  the 
lease  for  record  authorized  the  Land  Commissioner  to  disregard  or  forfeit  it  and 
lease  to  another  only  when  such  latter  person  presented,  with  his  application,  as 
required  by  such  Act  of  1897,  a  certificate  from  the  clerk  of  the  proper  county 
that  no  lease  of  said  land  was  on  record  in  his  office.    Irwin  v.  Mayes,  517. 
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11.  A  certificate  of  the  county  clerk  that  there  was  no  lease  of  certain  school 
lands,  then  in  force,  of  record  in  his  county,  was  not  equivalent  to  a  certificate 
that  there  was  no  lease  to  such  lands  there  of  record,  and  did  not,  under  the 
law  of  1897  (I^ev.  Stats.,  art.  42188)  authorize  the  lAud  Commissioner  to  for- 
feit a  lease  and  to  lease  to  another.    Id. 

12.  An  adverse  claimant  can  not  assail  the  title  of  a  purchaser  of  school  lands 
on  the  ground  that  in  making  his  purchase  from  the  State  he  acted  in  collusion 
with  some  other,  as  the  State  alone  can  raise  that  question.  Following  Logan 
V.  Curry,  95  Texas,  664.    Hamilton  v.  Votaw,  684. 

13.  Where  an  application  to  purchase  school  land  and  the  purchaser's  obliga- 
tion for  balance  of  the  purchase  money  were  written  on  the  same  paper  and 
filed  together,  the  application  properly  describing  the  land,  and  the  obligation 
stating  the  same  county,  section  number  and  certificate  number,  but  giving  a 
wrong  name  for  the  grantee  of  the  certificate,  there  was  no  material  variance. 
Id. 

14.  Where  a  section  of  school  land  was  sold  as  "detached  land,"  and  at  the 
time  all  adjoining  State  lands  had  been  sold  except  one  survey,  for  which  there 
was  a  valid  application  then  pending,  on  which  an  award  to  the  applicant  was 
afterwards  made,  such  section  was  "detached  land"  at  that  time,  and  subject  to 
sale  as  such.    Id. 

Seal. 
Officer  omitting  to  use.    See  Deed,  14. 

Separate  Property. 
See  Married  Woman,  1. 

Service  of  Citation. 
See  Judgment,  1,  2. 

Set-off. 

See  Counterclaim. 

Of  debt  paid  by  indorser  against  judgment.     See  Indorser. 

1.  Where  an  insurance  company  sued  its  agents  for  moneys  collected  by  them 
on  policies  under  a  contract  of  agency,  defendants  were  entitled  to  plead  in  set- 
ofi*  a  specific  sum  of  money  paid  by  them  to  plaintiff  in  consideration  of  its 
further  contract,  made  subsequent  to  the  original,  but  during  its  existence,  to 
enlarge  its  line  of  business  so  as  to  include  additional  kinds  of  property,  which 
contract  plaintiff  had  wholly  failed  to  perform, — such  new  contract  being  merely 
an  enlargement  of  the  original,  and  the  two  transactions  being  so  related  as 
to  authorize  even  the  set-oflF  of  an  unliquidated  demand.  Speara  v.  Insurance 
Co.,  667. 

2.  Under  defendants'  allegations  of  the  nonresidence  of  plaintiff  and  of  a  total 
lack  of  remedy  in  case  the  set-off  be  not  allowed,  it  seems  that  it  should  have 
been  allowed,  even  if  the  contracts  were  entirely  separate  and  distinct.    Id. 

Setting  Fires. 

See  Railroads,  1-5. 

Setting  Spring  Gun. 

See  Dangerous  Agencies. 

Sewers. 
Gratuitous  permission  to  connect  with.     See  Counties. 

Severance. 

The  matter  of  a  severance  in  the  trial  is  one  within  the  discretion  of  the 
court,  and  imless  an  abuse  of  its  discretion  is  ^hown,  operating  to  the  injury  of 
the  complainant,  its  action  in  refusing  a  severance  will  not  be  reviewed  on  ap- 
peal.    Smith  V.  Bunch,  641. 
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Signals. 

Failure  to  give  at  public  crossings.     See  Railroads,  34,  36. 

Sheriff. 

1.  Since  the  statute  makes  a  sheriff  liable  only  for  the  "official"  acts  of  his 
deputies,  he  is  not  responsible  for  acts  done  colore  officii,  or  for  mere  usurpa- 
tions  of  authority  on  their  part.  Rev.  Stats.,  art.  4897.  Maddox  v.  Hud- 
geons,  291. 

2.  Where  a  deputy  sheriff  simimoned  assistance  when  there  was  no  resistance, 
or  ground  to  expect  it,  he  was  not  acting  in  the  performance  of  an  official  act 
or  duty,  since,  the  statute  authorizes  the  summoning  of  assistance  only  in  case 
of  resistance.     Rev.  Stats.,  art.  4906;  Code  Crim.  Proc,  art.  46.    Id. 

3.  Where  in  the  sheriff's  absence  and  without  his  authority  his  deputy  noti- 
fied a  constable  of  a  reported  burglary  and  told  him  the  sheriff  wanted  him  to 
assist  in  arresting  the  guilty  parties,  and  the  constable  arrested  plaintiff  on 
suspicion,  without  warrant,  and  put  him  in  jail  on  directions  of  the  deputy, 
without  any  commitment  and  without  the  jailer's  knowledge,  and  he  was  later 
released  on  order  of  such  deputy,  the  sheriff  having  no  knowledge  of  the  matter 
until  after  plaintiff's  release,  was  not  responsible  in  an  action  by  him  for  false 
imprisonment,  none  of  the  acts  constituting  it  being  official  acts.    Id. 

Stale  Demand. 

The  plea  of  stale  demand  is  available  against  one  having  only  a  contract  for 
the  execution  of  title,  but  where  a  party  has  already  acquired  a  title,  whether  it 
be  legal  or  equitable,  no  lapse  of  time,  unaccompanied  by  adverse  possession,  will 
defeat  his  right  to  recover.    Lochridge  v.  Corbett,  676. 

State. 

As  against,  there  is  no  innocent  purchaser.     See  Innocent  Purchaser,  2,  3. 

Statement  of  Facts. 

1.  Where  the  term  of  court  at  which  the  case  was  tried  expired  April  2d,  a 
statement  of  facts  filed  June  19th  can  not.  be  considered,  and  is  not  aided  by 
an  order  of  court  authorizing  it  to  be  filed  in  vacation  within  ten  days  after 
adjournment.  The  requirement  of  the  law  as  to  filing  is  mandatory,  and  the 
appellate  court  is  without  discretion  in  the  matter.    Wilcox  v.  League,  109, 

2.  Where  the  trial  judge  was  misled  by  the  misrepresentations  of  appellant's 
attorney  into  signing  a  statement  of  facts  not  agreed  to  by  the  parties,  nor 
made  out  by  the  judge,  and  which  did  not  give  a  true  statement  of  the  facts 
adduced  at  the  trial,  it  wks  proper  for  the  trial  court  to  strike  out  such  state- 
ment upon  motion  with  due  notice  thereof  to  appellant.  Corralitos  Co.  v.  Mac- 
kay,  316. 

Statute  of  Frauds. 

As  applicable  to  foreign  contract.     See  Contract,  4. 

Street  Railroads. 
See  Negligence,  1-3. 

1.  The  grant  to  a  street  car  company  of  a  franchise  right  or  privilege  to  use 
the  street  does  not  infringe  the  right  of  the  general  public  to  its  use  upon  terms 
of  public  equality  with  the  company.    Traction  Co.  v.  Upson,  60. 

2.  A  person  crossing  a  street  in  front  and  in  view  of  an  approaching  street 
car  may  assume  that  the  car  will  not  be  run  at  an  excessive  speed,  and  that,  if 
necessary  to  avoid  a  collision,  and  it  can  be  done,  the  car  will  be  stopped;  and 
if,  under  all  the  circumstances,  it  is  consistent  with  ordinary  prudence  for  him 
to  attempt  to  cross,  an  error  in  judgment  as  to  his  having  time  to  cross  in 
safety  will  not  amount  to  contributory  negligence  as  a  matter  of  law.    Id. 

3.  Evidence  held  sufficient  to  warrant  a  finding  that  a  street  car  motorman 
was  negligent  in  failing  to  see  a  child  that  ran  upon  and  obliquely  along  the 
track  twelve  feet  in  front  of  his  car  while  it  was  moving  slowly,  or  that  he 
was  negligent  in  failing  to  stop  the  car.    Traction  Co.  v.  Court,  146. 

4.  A  charge  that  if  the  motorman  failed  to  use  ordinary  care  to  discover  the 
child  on  the  track,  or  was  negligent  in  failing  to  stop  the  car  in  time  to  avoid 
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street  Railroads— continued. 

the  injury  after  having  discovered  her  on  the  track,  plainiiff  was  entitled  to 
recover,  was  warranted  by  pleadings  which  alleged  that  the  motorman  did  not 
Took  in  the  direction  that  the  car  was  going,  but  looked  in  an  opposite  direc- 
tion, and  that  he  well  knew  that  the  child  was  on  the  track  in  front  of  the  car, 
and  her  dangerous  and  hazardous  position.     Id. 

5.  Plaintiff's  petition  alleged  that  an  injury  resulting  from  the  child  being 
struck  by  the  street  car  occurred  at  the  crossing  of  a  particular  street,  and  the 
evidence  showed  that  the  child  was  injured  at  a  point  perhaps  forty  feet  from 
such  street.  There  was  no  objection  interposed  to  the  evidence,  and  defendant 
made  no  claim  of  surprise.    Held,  that  there  was  no  material  variance.    Id. 

6.  Evidence  held  to  warrant  a  finding  that  a  passenger  was  injured  through 
the  negligence  of  a  street  car  company  in  operating  ka  electric  car  at  a  high  and 
dangerous  rate  of  speed.    Railway  v.  Elvis,  280. 

7.  Where  the  undisputed  facts  show  that  the  plaintiff  in  an  action  for  injuries 
to  him  as  a  passenger  on  a  street  car,  was  entitled  to  recover  in  any  event,  the 
judgment  will  not  be  reversed  for  error  in  the  submission  of  the  cause.    Id. 

Subrogation. 
Of  insurer  in  case  of  loss.    Sec  Fire  Insurance,  2. 

Subscribing  Witness. 

Proof  for  record  by.    See  Deed,  12. 

Sunday  Laws. 

Restraining  penal  violation  of.     See  Injunction,  1. 

Supplemental  Petition. 
Copy  of  not  served.    See  Citation,  1. 

Sureties. 

See  Liquor  Dealer's  Bond;  Official  Bond. 

Where  the  notes  of  a  principal  With  sureties  thereon  were  renewed  by  new 
notes,  signed  by  all  the  parties,  due  niiiety  days  from  date,  nothing  being  said 
by  the  payee  as  to  forbearing  suit  until  they  should  become  due,  but  they  were 
not  sued  on  until  after  their  maturity,  defense  by  the  sureties  that  there  was 
no  consideration,  as  to  them,  for  the  new  notes,  was  unavailing,  since  the  payee, 
by  taking  the  renewal  notes,  became  legally  bound  not  to  sue  until  they  became 
due,  and  the  fact  that  under  extraordinary  circumstances  he  might  have  sued  by 
attachment  prior  to  their  maturity  did  not  alter  the  case.    Hannay  v.  Moody,  88. 

Surety  Company. 

An  action  under  the  statute  (Acts  of  1897,  chap.  165,  sec.  10,  p.  246)  to  re- 
cover the  penalty  imposed  thereby  upon  a  surety  company  for  failing  to  fur- 
nish a  statement  of  reasons  for  its  refusal  to  again  guaranty  the  fidelity  of  a 
person  for  whom  it  has  once  acted  as  surety  can  not  be  maintained  where  the 
proof  shows  that  it  did  make  such  contract  of  guaranty,  but  afterwards 
withdrew  from  it,  the  refusal  to  guaranty  and  withdrawal  from  a  guaranty 
given  being  distinguished  in  the  statute.    Robinson  v.  Surety  Co.,  629. 

Surveys. 
Conflict  of,  shown  by  Land  Office  records.    See  Notice,  1. 

Suspension. 
Of  member.    See  Benefit  Insurance,  I. 

Tacking  Possession. 
See  Limitations,  6. 

Taxes. 
On  community  property.     See  Res  Adjudicata,  1. 
A  city  collector  issued  to  a  taxpayer  a  receipt  for  his  taxes  in  settlement 
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of  the  collector's  personal  debt  to  him,  and  reported  same  in  the  list  of  taxes 
collected  and  for  which  he  made  settlement  for  that  month.  In  a  suit  to  re- 
cover the  tax  so  receipted  for  from  the  taxpayer,  the  collector  having  proved 
a  defaulter,  it  is  held  that  the  city  could  rebut  defendant's  showing  of  payment 
by  circumstantial  evidence,  and,  as  bearing  on  the  question  whether  the  collector 
had  used,  in  such  settlement,  his  own  funds,  or  other  money  belonging  to  the 
city,  could  show,  that  he  was  notoriously  insolvent,  and  since  indicted  for  em- 
bezzling city  funds;  that  he  reported,  for  that  month,  over  $300  collected  for 
which  he  executed  tax  receipts  in  settlement  of  his  private  debts;  that  he  col- 
lected over  $500  taxes  in  cash  that  month  which  he  did  not  report.  Cit^  of 
Georgetown  v.  Jones,  623. 

Tax  Sale. 

Where  lands  are  sold  for  taxes  and  the  owner  tenders  to  the  tax  purchaser 
in  redemption  thereof,  and  within  the  two  years,  double  the  amount  paid  at 
the  sale,  as  prescribed  by  the  statute  (Rev.  Stats.,  art.  5232n)  such  tender  is 
valid  although  made  through  a  bank  as  agent  and  the  tax  purchaser  did  not 
know  who  the  agent  represented  and  declined  it  for  that  reason.  Long's  Heirs 
V.  Logan,  295. 

Telegraph  Companies. 
See  Rewards,  1. 

1.  A  charge  on  the  care  necessary  to  deliver  a  telegram  to  the  addressee  is 
erroneous,  which  relieves  defndant  from  liability  if  it  "searched  for  plaintiff 
and  failing  to  find  him"  took  ordinary  precautions  to  inform  him  of  said  tele- 
gram, since  it  excuses  defendant  from  delivery,  if  search  of  any  character  or  in 
any  place  was  made,  though  it  fell  short  of  ordinary  care.  Reed  v.  Telegraph 
jCo.,  116. 

2.  When  plaintiff  relied  on  defendant's  lack  of  care  to  make  prompt  delivery, 
both  of  a  message  to  him  and  of  others  sent  by  him  after  its  delayed  delivery, 
it  was  error,  in  charging  separately  on  each  issue,  to  direct  a  verdict  for  de- 
fendant, if  due  care  was  used  to  deliver  the  message  involved  in  it.    Id. 

3.  Evidence  held  to  warrant  a  verdict  for  $1000  against  a  telegraph  company 
for  negligence  in  failing  to  promptly  forward  a  message  calling  a  mother  to  the 
bedside  of  a  sick  child  that  died  before  her  delayed  arrival.  Telegraph  Co.  v. 
Seffel,  134. 

4.  Where  a  telegraph  company  received  a  message  in  time  to  have  forwarded 
it  before  closing  hours  that  evening,  an  agreement  by  the  sender  that  it  should 
be  sent  next  morning,  induced  by  the  false  statement  of  the  agent  that  it  could 
not  be  sent  that  evening  as  the  office  at  the  point  of  destination  was  already 
closed,  would  no  estop  the  sender  from  recovering  damages  for  the  failure  to 
forward  it  before  the  next  morning.    Id. 

5.  Correspondence  by  mail  and  telegram  held  to  show  a  contract  in  which 
prompt  acceptance  was  necessary  to  a  completed  safe;  and  a  message,  "Offer  on 
cattle  accepted.  Come  on  quick.  Letter  delayed,"  sufficiently  informed  the  tele- 
graph company,  or  put  it  on  inquiry,  to  make  it  liable  for  loss  of  profits  of  the 
purchase  through  its  negligent  delay  in  delivery.     Telegraph  Co.  v.  Snow,  275. 

6.  A  finding  of  negligence  in  delaying  delivery  of  a  telegram  and  the  loss  of  a 
contract  as  a  proximate  result,  held  warranted  by  the  facts  shown  by  the  find- 
ings and  supported  by  evidence.    Id. 

7.  A  finding  that  the  addressee  of  a  telegram  was  not  guilty  of  negligence  in 
failing  to  send  a  message  before  starting  to  accept  the  delivery  of  cattle  offered 
him  by  wire,  was  supported,  where  he  did  not  discover,  till  reaching  his  destina- 
tion, when  he  found  the  cattle  sold  to  another,  that  the  message  received  by 
him  was  so  delayed  in  delivery  as  to  call  for  such  action  on  his  part.    Id. 

8.  Evidence  held  to  sustain  a  finding  of  negligence  in  the  nondelivery  of  a 
telegram  to  a  colored  woman  living  in  a  town  of  2000  people,  although  the  com- 
pany's agent  and  its  messenger  boy  each  made  inquiry  for  her  of  a  number  of 
people.    Telegraph  Co.  v.  James,  503. 

9.  On  the  issue  of  negligence  as  to  delivery  evidence  was  admissible  to  show 
that  the  addressee  was  or  was  not  well  known  in  town,  and  that  she  lived  near 
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the  telegraph  office,  but  it  was  not  admissible  for  witnesaes  to  testify  merely 

that  they  did  not  know  her.    Id. 

10.  A  pleading  alleging  contributory  negligence  in  that  the  message  was  not 
sent  in  care  of  the  person  for  whom  the  addressee  worked  will  not  sustain  a 
finding  of  such  negligence  in  failing  to  give  the  information  that  she  lived  near 
a  certain  churdch.     Id. 

11.  Where,  through  negligent  failure  to  deliver  a  telegram,  a  colored  woman 
was  not  informed  of  the  sickness  of  her  child  until  after  its  death  and  burial, 
a  verdict  for  $1995.25  is  held  not  excessive.    Id. 

Telephone  Message.   • 

1.  Where  the  issue  was  whether  the  defendant  telephone  company  knew  that 
the  object  of  a  call  for  plaintiff,  put  in  by  his  brother  at  another  point,  was  to 
inform  him  of  the  death  of  his  mother,  it  was  inadmissible  for  the  brother  to 
testify  that  he  heard  the  central  office  relating  the  fact  of  her  death,  where  it 
appeared  that  he  was  at  the  time  talking  over  the  phone  to  other  parties,  and 
did  not  know  in  fact  that  the  conversation  he  overheard  was  in  the  central 
office.    Merrill  v.  Telephone  Co.,  614. 

2.  Knowledge  of  the  agent  charges  the  principal  with  the  consequences  of 
notice  only  where  it  is  acquired  in  the  transaction  of  the  principal's- business.  Id. 

Tenant. 

See  Landlord  and  Tenant. 

At  sufferance.     See  Homestead,  3. 

Repudiating  landlord's  title.    See  Lease,  i. 

Tender. 
See  Tax  Sale,  1. 

Ticket. 

See  Connecting  Carriers,  3. 

Ticket  Office. 

Failure  to  keep  open.     See  Carrier  of  Passengers,  12. 

Time. 
Of  essence  of  contract.     See  Telegraph  C<)mpany,  5;  Oil  Lease  Contract,  3. 

Title. 

See  Burden  of  Proof,  1;  Conditional  Sale,  1;  Evidence,  17;  Landlord  and 
Tenant,  1;  Sale  of  Land,  1;  Stale  Demand,  1.       . 

Tort. 
Damages  for  in  set-off.     See  Exempt  Property,  3. 

Trespass. 

See  School  Lands,  9. 

Plaintiff  sued  for  trespass  in  entering  his  pasture  and  turning  live  stock 
therein,  and  defendant  justified  on  the  ground  that  he  had  settled  in  good  faith 
upon  an  unsold  and  unleaded  school  section  in  the  pasture,  making  application 
to  purchase  the  same  from  the  State,  and  had  also  purchased  a  lease  upon  an- 
other section  therein.  Plaintiff  proved  possession  and  a  valid  subsisting  lease 
from  the  State  of  the  section  on  which  defendant  had  settled.  The  court  diarged 
that  if  defendant  did  not  have  in  the  pasture  more  stock  than  allowed  by  law 
(one  head  for  every  10  acres)  the  verdict  should  be  in  his  favor.  Held  error, 
as  assuming  defendant's  ownership  of  the  section  on  which  he  had  settled,  and 
therefore  in  violation  of  the  statute  forbidding  a  charge  on  the  weight  of  the 
evidence.    Rev.  Stats.,  art.  1317.    Lake  v.  Copeland,  358. 

Trespasser. 

See  Dangerous  Agencies,  1,  3. 
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Trespass  to  Try  Title. 

See  Common  Source,  1;  Easement,  2. 

By  foreign  executors  as  trustees.    See  Plea  in  Abatement,  2. 

1.  Where  the  petition  and  the  judgment  correctly  described  a  lot  sued  for  as 
lot  2,  block  62,  and  a  witness  testified  that  plaintiffs'  ancestress  was  in  posses- 
sion of,  owned,  and  claimed  that  lot,  but  the  deed  to  such  ancestress  described 
it  as  lot  2,  block  2,  it  will  be  presumed  that  such  misdescription  was  a  clerical 
error,  and  the  judgment  will  be  upheld.    Hughey  v.  Mosby,  76. 

2.  Where  a  headright  issued  in  1839  to  the  heirs  of  J.  A.  recited  proof  by. 
his  administrators  that  he  came  to  Texas  prior  to  1835,  was  married  and  the 
head  of  a  family,  and  patent  issued  therein  in  1848  to  his  heirs,  under  whom 
plaintiffs  claim,  this  was  sufficient  to  support  if  not  compel  a  finding  that  this 
was  not  the  J.  A.  who  was  the  ancestor  of  defendants,  in  whose  name  no  claim 
to  the  land  or  the  certificate  was  made  until  1900,  who  did  not  die  until  1857, 
and  as  to  the  date  of  whose  coming  to  Texas  the  evidence  is  uncertain.  Lynch 
V.  Pittman,  553. 

3.  Where  a  bond  for  title  executed  in  1840  recited  that  the  makers  purported 
to  act  in  an  administrative  capacity,  their  power  to  so  act  will  be  presumed 
after  so  great  a  lapse  of  time.     Id. 

4.  Where  a  deed  recited  that  the  grantor,  who  is  shown  to  have  had  title  to 
a  J.  A.  league  survey  in  B.  County,  thereby  conveyed  an  interest  in  the  J.  A. 
one-fourth  league  survey  in  B.  County,  there  being  no  such  one-fourth  league 
survey  there,  this  will  be  held  a  misrecital,  the  subsequent  conveyances  purport- 
ing to  convey  the  land  as  part  of- the  J.  A.  league  survey.    Id- 

5.  It  will  be  presumed  on  appeal  in  support  of  the  judgment  in  plaintiffs'  favor 
that  the  land  in  controversy,  the  J.  A.  league  survey,  was  located  and  patented 
under  a  certificate  making  recital  of  proof  by  the  administrators  of  J.  A. 
where  the  record  shows  that  plaintiffs  introduced  such  certificate  in  evidence 
without  objection,  and  introduced  no  other  certificate,  and  their  brief  recites 
that  they  introduced  in  evidence  the  original  certificate  on  which  the  patent 
issued.    Id. 

6.  Where  plaintiffs  sued  to  remove  cloud  from  title,  and  defendants  presented 
a  cross-plea,  in  effect  an  action  of  trespass  to  try  title,  alleging  ownership  and 
ouster,  the  action  became  in  effect  one  of  trespass  to  try  title  wherein  plain- 
tiffs' long  possession  under  recorded  deed,  with  payment  of  taxes,  entitled  them 
to  judgment  for  the  land  imless  defendants  proved  a  better  title.    Id. 

TriaL 

See  Severance,  1. 

1.  Where  on  formal  motion  before  trial  a  deposition  had  been  suppressed,  and 
the  order  to  that  effect  had  never  been  set  aside,  it  was  error  to  admit  the 
deposition  in  evidencs  on  the  trial.     Long  v.  Fields,  241. 

2.  Where  the  trial  was  before  the  court  without  a  jury,  the  admission  of  hear- 
say testimony  was  harmless  error  where  the  court  certified  in  the  bill  of  excep- 
tion relative  thereto  that  the  evidence  was  not  considered  by  him  in  reaching  a 
conclusion.     Hornberger  v.  Giddings,  233. 

3.  Where  witnesses  have  been  placed  under  the  rule,  there  was  no  abuse  of 
the  court's  discretion  in  refusing  to  permit  a  me<lical  expert  witness  for  defend- 
ant to  be  exempted  from  it  on  the  ground  that  his  assistance  was  needed  by 
defendant's  counsel  in  conducting 'the  examination. 

4.  Where  the  action  of  the  court  in  excluding  certain  evidence  could  not  have 
operated  to  the  injury  of  appellant,  the  error,  if  any,  is  harmless.  Taylor  Co. 
V.  Grocery  Co.,  385. 

5.  Complaint  of  the  action  of  the  court  below  in  granting  a  postponement  of 
the  trial  is  unavailing  where  it  is  not  shown  that  any  injury  resulted  there- 
from.    Smith  V.  Bunch,  541. 

6.  The  action  of  a  court  in  dismissing  a  case  for  want  of  prosecution  and  re- 
fusing a  motion  to  reinstate  it  will  be  sustained  in  the  absence  of  a  showing 
that  the  court  abused  its  discretion.     Hall  v.  City  of  Austin,  626. 

7.  Facts  attending  the  dismissal  of  a  case,  shown  in  motion  for  reinstatement, 
considered  and  held  not  to  show  error,  the  call  for  trial  occurring  while  plain- 
tiff was  temporarily  called  from  the  room  to  attend  to  her  child  and  her  coun- 
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eel,  detained  by  important  business  on  the  way,  arrived  in  court  fifteen  minutes 
after  dismissal.     Id. 

8.  There  is  no  law  or  rule  making  it  necessary  to  have  parties  or  counsel,  ab- 
sent when  a  case  is  reached  for  trial,  called  at  the  courthouse  door  before  dis- 
missing for  want  of  prosecution.     Id. 

9.  The  improper  admission  of  evidence  held  not  to  present  reversible  error 
where  the  charge  in  effect  excluded  it  from  the  consideration  of  the  jury.  Rail- 
way V.  Buie,  6M. 

Trust 

See  Banks,  2;   Mortgage,  4;   Plea  in  Abatement,  2;  School  Lands,  3. 

Variance. 
In  name  of  railroad  company.    See  Corporations,  1. 

Verdict. 

For  mental  anguish  held  not  excessive.    See  Telegraph  (Company,  10. 

For  injury  to  section  hand,  not  excessive.    See  Railroads,  38. 

The  assessment  of  damages  by  the  jury  must  stand,  on  appeal,  where  there 
is  evidence  warranting  the  recovery  of  a  less  and  also  of  a  greater  amount. 
Cooper  V.  Sawyer,  620. 

Venue. 
See  Corporation,  3. 

1.  The  legislative  act  fixing  the  venue  of  suits  against  railroad  corporations 
(Gen.  Laws  1901,  p.  31)  is  one  "of  personal  privilege,  and  may  be  waived  by  the 
defendants  voluntarily  appearing.    Railway  v.   Baumgarten,  263. 

2.  Where  the  defendant  railway  company,  before  the  Act  of  1901  took  effect, 
filed  a  general  demurrer  and  general  denial  in  an  action  brought  in  a  county 
other  than  that  in  which  the  plaintiff  resided  or  the  injury  occurred,  it  thereby 
waived  all  questions  of  venue,  and  conferred  jurisdiction  upon  the  court  which 
was  not  affected  by  the  passage  of  the  act.    Id. 

3.  The  president  of  a  corporation  having  the  power  and  authority  usually 
incident  to  that  position,  who  had  no  office  other  than  in  the  county  of  his 
residence,  and  who  performed  all  his  official  acts  there,  was  its  "representa- 
tive" in  the  sense  in  which  that  term  is  used  in  the  statute  regulating  the 
venue  of  suits  against  corporations,  and  a  suit  against  the  corporation  could  be 
brought  in  such  county,  though  the  domicile  of  the  corporation  was  in  another 
county.    Rev.  Stats.,  art.  1194,  sec.  23.     Sharp  v.  Oil  Co.,  562. 

4.  The. president's  representative  capacity  was  not  affected  by  the  fact  that 
he  was  called  on  to  perform  but  few  official  acts,  nor  by  a  private  understand- 
ing that  the  other  officers  were  to  do  all  the  work,  where  he  was  held  out  by 
its  prospectus  and  stationery  as  its  president.    Id. 

Use. 
As  not  rendering  liable.    See  Party  Wall,  2. 

Value. 

See  Market  Value;  Conversion,  1;  Homestead,  10. 

Variance. 
In  name  of  railroad  company.    See  Corporations,  1. 
As  to  exact  place  of  injury  immaterial.    See  Street  Railroad,  5. 
Between  application  to  purchase  and  obligation.    See  School  Lands,  13. 
See,  also,  Telegraph  Company,  10. 

Waiver. 

By  corporation  of  privilege  to  be  sued  in  county  of  its  domicile.  See  Cor- 
porations, 3. 

Of  claim  by  failure  to  present  to  executor.    See  Attorney  Fees,  2. 

Where  not  pleaded  against  fraudulent  representations.    See  Sale  of  Land,  10. 

Of  misjoinder  of  wife.     See  Parties,  2. 

By  voluntary  appearance  of  railroad  company.    See  Venue,  1. 
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Plea  to  jurisdiction  not  waived  by  answer,  when.    See  Pleadings,  2. 

By  filing  claim  in  bankruptcy  court.    See  Garnishment,  6. 

Of  proofs  of  loss.    See  Fire  Insurance,  5. 

Of  reservation  of  title  by  delivery.    See  Conditional  Sale,  1. 

Of  objection  to  assignment  of  lease,    ^e  Lease,  1. 

Warranty. 

See  Pleadings,  5. 

Water  Courses. 

1.  Where  a  creek  forming  the  boundary  between  two  landowners  frequently 
overflows,  inimdating  portions  of  the  land  on  both  sides,  the  land  of  one  of  such 
owners  being  more  subject  to  overflow,  an  injunction  will  lie  in  equity  to  re- 
strain the  latter  from  filling  in  the  low  places  along  the  creek  bank  on  his  side 
and  constructing  a  levee  there  such  as  will  cause  the  stream  to  unnaturally 
overflow  the  land  of  the  other  owner.    Sullivan  v.  Dooley,  689. 

2.  In  an  action  to  restrain  such  owner  by  injunction  it  is  not  necessary  for 
plaintiff  to  allege  that  the  defendant  is  insolvent,  since  our  statute  in  relation 
to  injunctions  is  construed  as  authorizing  the  grant  of  the  writ  where  it  ap- 
pears that  the  party  ^  applying  therefor  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  requires  the  restraint  of  some  act  prejudicial 
to  the  applicant,  and  this  although  there  may  be  an  adequate  remedy  at  law.  Id. 

Widow's  Allowance. 
Sale  to  provide.    See  Probate  Court,  2. 

Wife. 

Deserted — claiming  against  attaching  creditor.    See  Attachment,   2. 

Separated — claiming  damages  for  husband's  death.  See  Carriers  of  Passen- 
gers, 6. 

Will. 
Record  of,  not  necessary  when.    See  Limitations,  7. 

Witness. 

Proof  for  record  by.    See  Deed,  12. 

Under  the  rule,  except  medical  expert.    See  Trial,  2. 

1.  One  who  resided  in  the  county,  but  not  in  the  town,  of  a  wiluess  whose 
character  for  truth  had  been  attacked,  who  had  visited  the  town  once  or  twice 
a  year  for  ten  or  twelve  years,  generally  meeting  there  the  witness  in  question, 
but  had  never  discussed  his  reputation  with  any  one,  should  have  been  permitted 
to  testify  that  he  had  never  heard  it  questioned  and  considered  it  good.  Felton 
V.  Talley,  336. 

2.  No  abuse  of  the  discretion  of  the  court  in  the  application  of  the  rule  ex- 
cluding witnesses  from  the  courtroom  appears  from  the  fact  that  a  witness  was 
permitted  to  remain  and  listen  to  the  testimony  who  was  not  a  party,  where 
such  witness  represented  the  claim  of  his  wife,  who,  as  a  creditor,  was  one  of 
the  real  partners  in  interest,  though  not  technically  a  party  to  the  suit.  Cooper 
V.  Sawyer,  620. 
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